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This  volume  and  that  of  the  author  on  *^  Marriage 
and  Divorce  "  are  intended  to  cover  together  the  whole 
subject  of  marriage  and  marriage  rights.  Of  the  rela- 
tion of  parent  and  child,  owing  .to  its  having  its  source 
in  marriage,  more  would  have  been  6aid  had  the 
niass  of  law  relating  to  the  in&u^  auj^ject  proved  less 
formidable. 

Marriage  rights  have  wonderfully  changed  during 
the  past  twenty rfive  years,  and  in  no  two  States  have 
the  changes  been  precisely  the.  same.  Yet  it  is  pos- 
sible, from  the  authorities,  to  formulate  rules  suffi- 
ciently general  to  be  of  great  assistance  everywhere, 
and  it  has  been  the  author's  object  to  give  such  rules 
nither  than  the  law  exactly  as  it  exists  in  any  particu- 
lar State. 

Discussions  of  disputed  questions  have  been,  as  far 
as  possible,  avoided,  a  bare  statement  of  the  points 
made  on  the  different  sides,  with  the  authorities,  being 
given.  As  may  be  seen  from  the  mode  of  citation, 
the  cases  have  been  personally  examined  by  the  au- 
thor. Rarely,  however,  are  the  words  of  the  judges 
'quoted,  it  being  deemed  better  to  state  results  in  the 
simplest  and  least  technical  language.  Loose  expres- 
sions on  the  part  of  judges  have  done  as  much  to  con- 
fuse this  complicated  subject  as  loose  legislatioi>. 
Indeed,  words  have  been  used  most  recklessly:  for 
example,  in  the  statutes  of  Illinois,  a  widower's  estate 


^   • 


In  his wUe'a realty  Is caUed" dower";  and  nntold con- 
fusion has  resulted  from  a  failure,  in  spealdng  of  Hur- 
ried women's  "separate"  property,  to  bear  in  mind 
the  distinction  between  "equitable"  and  "statDtorj" 
separate  property.  Nothing  could  be  more  anomslon^ 
than  the  condition  ot  the  law  of  husband  and  wife  in 
Maryland,  Pennsylvania,  and  most  of  the  older  States. 
Great  superiority,  in  this  respect,  is  noticeable  in  the 
laws  of  many  of  the  Middle  and  Western  States,  which 
have  been  ably  and  Intelligently  revised  or  codified. 

Analysis,  in  a  law  book,  is  second  in  importance  to 
nothing ;  and,  however  faulty  the  analysis  adopted  by 
the  author  may  be,  it  has  been,  in  the  treatnteot  of  the 
subject,  rigidly  adhered  to.  Logic,  howevsr,  hte 
everything  else,  foils  to  cany  one  safely  through  the 
jntticactes  of  the  law  of  husband  and  wife.  In  the 
intioductory  chapter,  the  divisions  of  the  wotIi  are 
given  and  explained.  Certain  chapters,  anch  as  that 
on  Homestead  Property,  belong  only  indirectly  to  the 
subject,  and  are  not  exhaustively  treated.  Every  pains 
has  been  taken,  however — even  a  little  repetition  has 
been  deemed  permissible  — to  enable  the  busy  lawyer 
to  find  quiokly  any  point  that  is  treated  at  all  in  this 

DAVID  8TEWABT. 
Baltimore,  Jnne  12, 1RS5. 
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CHAPTER  I. 

THE  SUBJECT  DEFINED  AND  DIVIDED. 

I  1.  Husband,  wife,  chUdien,  the  married  state. 

{  2.  The  relation  of  husband  and  wife. 

{  3.  The  estates  of  husband  and  wife. 

i  4.  The  status  of  married  woman. 

}  5.  The  relation  of  parent  and  child. 

J  1.  Husband,  wife,  children,  tlie  married  state. — After 
a  valid  marriage  between  them,  man  and  woman  are 
husband  and  wife,  and  their  offspring  are  legitimate  or 
legal  children.  Those  continuing  conditions  which 
determine  the  legal  position  of  husband  and  wife  with 
regard  to  each  other,  their  children,  and  the  rest  of  the 
community,  constitute  the  status  of  marriage,  or  the 
marriage  or  married  state.  The  married  state  may  be 
conveniently  divided  into,  (1)  the  relation  of  husband 
and  wife ;  (2)  the  estates  of  husband  and  wife ;  (3)  the 
status  of  married  women ;  and  (4)  the  relation  of  parent 
and  child. 

^  2.  The  relation  of  husband  and  wife. — Husband  and 
wife  are,  by  the  law,  bound  together  in  a  peculiar  man- 
ner, with  special  obligations  and  rights  with  regard  to 
each  other,  which  constitute  the  relation  of  husband  and 
wife.  This  relation  may  be  conveniently  divided  into, 
11)  the  unity  of  husband  and  wife  and  its  consequences 
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(•i)  the  mutual  rights  and  obligationB  oF  husband  and 
wife  and  their  consequences;  (3)  dealings  of  husband 
itnd  wife,  the  one  for  the  other;  and  (4)  dealings 
between  husband  and  wife. 

J  8.  Ettatei  of  linibuid  uid  wife.  —  Husband  and  wifs 
stand  inapeculiar  position  with  regard  to  theirown  and 
each  other's  property — the  conditions  of  tiieir  tenure 
eonatltute  the  estates  of  husband  and  wife.  These  may 
ba  conveniently  divided  into,  (I)  liusbands  estate  in  bis 
own  property;  (2)  husl>and's  estate  in  his  wife's  realty, 
(S)  and  personalty ;  (4)  wife's  estates  in  her  own  prop- 
erty; (5)  wife's  estate  in  her  husband's  realty,  (fi)  and 
jicrsonally :  (7)  estates  of  husband  and  wife  in  ilicir 
jointand  common  property — joint  and  oommnn  estates 
of  husband  and  wife. 


i  4.    The  tUtaa  of  married  women. 
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capacity  of  n 

ried  women  to  hold  and  enjoy  property ;  (3)  Wilis  of 
married  women  j  (4)  deeds  of  married  woman  ;  (5)  con- 
tracts of  married  women ;  (B)  torts  of  married  women ; 
(7)  crimes  of  married  women ;  (8)  suits  of  married 
women;  (9)  married  women  as  traders;  (10)  married 
women  as  trustees,  etc ;  (II)  estoppels  against  mar- 

i  S.  Selatiim  of  parent  and  child.— The  rights  and 
obligations  of  husland  and  wits  with  regard  to  their 
offspring  constitute  the  relation  of  parent  and  chiid. 
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In  a  certain  sense  this  relation  therefore  belongs  to  the 
subject  of  husband  and  wife;  but  it  is  customarily 
treated  separately,  and  will  not  bo  discussed  In  this 
volume. 
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CHAPTER  TI. 


SOURCES,   CfTERFBin'ATION,   , 


O  CONFUCTS. 


T.  I.  Sources  of  the  Law,  JJ  6-10. 

II.  Intkkpketation  or  the  Law,  JJ  H-IS. 

III.  Past  and  Present  Law,  JJ  19-23. 

IV.  Home  and  Fobbion  Law,  JJ  24^-37. 

Article  I.— Sources  of  the  Law. 


^  6.  The  common  law  and  Ei^Iisli  stutatoa.  —The  com' 
iiion  law  of  England,  including  many  British  slalutes 
in  force  before  ITTG,'  forma  the  ba^is  of  tlie  law  in  nearly 
hU  the  United  States,  and  is  here  still  in  force  so  t&r  as 
it  is  consistent  with  the  principles  of  republican  gov- 
ernment and  with  the  statutes  o(  the  varions  States.' 
This  is  so  in  Alabama,  Arkansas.  California,  Colorado, 
Connecticut,  Florida,  Georgia,  Illinois,  Indiana,  Ken- 
tucky, Maine,  Maryland,  Massachusetts,  Michigan, 
Mississippi,  Missouri,  Nevada,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina,  Ohio,  Pennsyl- 
vania, Rhode  Island,  Sontb  Carolina,  Tennessee,  Texas, 
Virginia,  Vermont,  and  Wisconsin.'  Some  of  these 
States  were  originally  colonized  by  the  English,'  others 
by  statute  have  made  the  common  law  Iheir  own.'' 
But  the  common  law  is  unknown  in  Louisiana,*  and  it 
in  doubtful  whether  it  is  in  force  In  Iowa.'  It  is,  of 
course,  in  force  in  England.'  Thus,  tho  law  courts  in 
the  United  States  are  bound  by  the  common-law  fiction 


e  anily  or  husband  and  wife,'  and  a: 
f  exists,  though  not  created  by  statu 
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i  T.  The  sItU  law  and  Cadei.— The  civil  taw  a!  Homo 
»iid  Iho  Codes  form  the  baals  of  the  law  of  Prn.ii(!e  aiut 

n,'  and  therefore  prevBiled  in  the  yench  and  Spar- 
iah  colonies;'  it  was  thus  once  in  force  In  Arknnsas,' 

»■'  Miohigan,)  MiGsouii,'  Texiw,'  and  oilier  Staii'^ ; ' 

Int  these  have  by  statiit«  adopted  the  enminon  la\v,' 

4  Ijouiaiima  alone  has  a  system  of  her  own  based 

upon  the   civil  luw.">    StiU  the  tlvil-hiw  idea  of  tiie 

duality  of  husband  and  wife"  has  heen  loug  acopptcd 

3nrts  of  equity,"  and  baa  been  generally  adopted  in 
"noUem  Htalules  ;W  aud  in  the  new  States  like  Toshh,  in 

ird  to  matters  eccurring  before  the  adoption  of  the 

imou  law,  has  lately  been  enforced."    So  the  civil- 


Inw  system  of  community  property  exists  In  Calltoniiii, 
Louisiana,  Nevada,  and  Texas." 
1   SqUonlPrHusb.  AW,  m 


Panmna  r.  BHiforf,  a  Pete 


IG   Dlscoased,  pml.  H  313-iae. 

i  8.  Hie  equity  ly item.— Courts  ol  equity,  by  virtue 
of  their  jurisdiction  over  trusts,  have  always  taken  cog- 
nizance of  trusts  for  the  separate  use  of  married  women, 
andhave  recognized  to  this  extent  the  separate  existence 
of  the  wife.  This  jurisdiction  has  been  gradually  ex- 
tended to  the  general  relief  of  married  women.'  Thus, 
when  at  law  a  married  woman  could  not  hold  property 
at  all,  she  could  be  protected  in  the  enjoyntent  of  sucli 
as  was  settled  in  trust  for  her  sole  and  separate  use  in 
equity;'  so  a  contract  between  husband  and  wife  is 
absolnt«ly  void  at  common  law,  but  may  be  valid  in 
equity.'  In  Pennsylvania  equity  andlawareadminis- 
fflred  by  the  same  court,  and  the  distinction  between 
Liw  and  equity  does  not,  therefore,  to  such  an  extent 
prevail.' 


w;i»>E,  ei]9T-£i6. 


-:.    14.  14  :  Mnitl,  *t   Fu.Rt.l7l>!  TrKitl.  ID  Pa.  SL  2Jir :  apea  r> 
s,  s  Wutis,  DD|M:  Bawle"  Equity  111  Pa."  87. 

9.  Statntei.  — Each  State  has  full  ooatrol  of  thu 
iK'Ktic  (.iinclitioii  of  its  domitited  inhabitants,  and 
y,  .so  far  a.'i  there  ia  no  prohibition  in  the  C'onsliiii- 
I,  tbrotigh  its  legislatnre,  change  and  establish  the 
lit.s.  liabilitiea,  dittabi lilies,  and  alatna  ol  hushanila 
1  wives,'  In  the  United  States,  Congress  has  uo 
ver  to  pass  laws  on  this  subject  which  will  be  en- 
fpd  in  the  several  States,'  So  unsatisfatlory  has  tlia 
iiiiion-law  system  of  husliand  and  wife  been  (onnd 
t  all  the  S^les  have  availed  themselves  of  their 
rnsuitil  power  to  change  the  law,  and  now  statnlen 
the  moAt  important  of  all  the  sources  of  tbe  law  lo 
iiinsiilted.  A  reference  to  the  compiled  laws  of 
',  suite  with  access  to  which  this  book  la  written  U 
tided.'  It  would  he  interesting  to  trace  the  hiH- 
■  (.f  tlie  law  in  the  several  States,  but  the  scope  nf 
-  "ork  does  not  allow  this  to  be  done.' 


;;nde,  im;  Ark.  Dig.  1««:  Csl.  av.  Cod. 


ev.  C.  I 


an:  Tpi.  h!  S.  iBWi  Vo.  Code,  1873 :  Vt  R. 
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^  10.  Tha  r«3iiltliig  qu«atiDiu.  — 1.  Since  the  law  Is  in 
part  unwritten  and  in  part  statutory,  the  question 
ariaes,  how  do  the  two  combine  T  What  do  the  staluCea 
mean  T  How  arc  the  laws  of  husband  and  wife  to  Ijo  in- 
terpreted?' 2.  Since  new  statutes  are  constantly  chang- 
ing the  law,  the  question  arises,  when  do  these  changes 
take  elTeetT  Does  tlila  case  depend  on  past  or  present 
l:iw?'  3.  Since  every  State  ha3  its  own  Isw,  the  ques- 
tion arises,  what  State's  law  applies?  DoeatbJs  case 
depend  on  borne,  or  on  some  foreign,  law  T» 

1  POMl.UM-K. 

2  Fa.1,  {)  M-ta^ 


':.  11.— Intebpbetation  o 


atttBge  celaUoa, 


I  11.  InterpratatlDii  In  gensral.  —  Tlie  main  dlCBcnlt? 
ill  tlie  administration  of  the  law  of  husband  and  wife 
lies  in  ascertaining  the  meaning  and  eiTect  of  statutes.' 
The^o  are  often  carelessly  and  Ignorantly  drawn,  and 
not  according  to  rule,  so  tiiat  it  is  very  difficult  by  rule 
to  determine  what  they  mean.'  Still  certain  rules  may 
be  formulated  which  will  serve  for  guidance  in  the 
(treat  mass  of  cases,*  and  tlie  more  special  effect  of  par- 
ticular statutes  will  be  considered  undor  the  various 
titles,* 


:»  of  UarcliMl  Wumin 


I   latest  book!  o 


«MM 


aaaasH 


mm 


11 


INTERPRETATION   OF  THE   LAW. 


?13 


2  See  Sedg-.  Const.  Stats,  pp.  26.S-27I  ;  2  BIsh.  M.  W.  U  11-27  ;  Stew- 
i^rt  M.  <fe  D.  ^^  51,  53,  57,  89,  tH,  97,  21G,  228,  451. 

3  I*ost,  U  12-lS. 

4  See  index  ♦'  Statutes,"  "  Construction,"  and  the  various  titles. 


§  12.  Rules  of  interpretation. — No  statute  is  complete 
in  itself  but  it  combines  with  the  pre-existing  law ;  * 
and  thus  arises  the  following  rule:  (1)  All  provisions 
of  law  statutory  and  unwritten,  at  whatever  several 
dates  established,  are  to  be  construed  together  as  con- 
tracting, expanding,  enlarging,  and  attenuating  one 
another  into  one  harmonious  system  of  jurisprudence.* 
A  statute  may  be  general  and  refer  to  all  persons  with- 
out mentioning  husband  and  wife,  or  it  may  particu- 
larly refer  to  husband  and  wife ;  and  in  the  latter  case 
may  refer  to  one  or  more  of  the  divisions  of  husband 
and  wife  —  the  relation  of  husband  and  wife,  the  estates 
of  husband  and  wife,  the  status  of  married  women  ;3 
and  thus  arise  the  following  rules :  (2)  no  general  stat- 
ute aflfects  the  law  of  husband  and  wife;*  (3)  married 
women  acts  do  not  affect  the  relation  of  husband  and 
wife  ;^  (4)  property  acts  do  not  affect  the  personal  status 
of  husband  and  wife.*  The  great  majority  of  husband 
and  wife  statutes  are  remedial  and  enabling,  and  to 
construe  them  strictly  would  be  to  defeat  their  pur- 
pose ;  on  the  other  hand  they  are  in  derogation  of  the 
common  law,  and  should  therefore  be  strictly  con- 
strued ;  hence,  arises  the  following  rule :  (5)  statutes 
relating  to  husband  and  wife  are  construed  strictly  SrO 
far  as  they  give  new  rights  or  impose  new  obligations, 
but  liberally  so  far  as  they  secure  the  enjoyment  of 
rights  or  the  enforcement  of  obligations.'^  Statutes  are 
passed  which  contain  no  provision  as  to  when  they 
shall  take  etfect ;  hence  arises  the  rule :  (6)  all  statutes 
are  prospectively  construed.^  Statutes  are  passed 
which  make  no  distinction  between  rights,  etc.,  in  and 
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out  of  the  Slate ;  hence  arises  the  rule :  (7)  all  Btatules  i 
are  locally  construed;*  other  rules  have  been  laid; 
down,  such  aa :  (8)  there  can  be  do  repeal  by  implica- 
tion i"  (9)  married  women  separate  property  acts  are 
declaratory  of  equity,  and  are  construed  in  accordance 
with  the  principles  thereof;"  (10)  statutes  giving  nev 
remedies,  etc.,  do  not  take  away  old  ones ; "  (Hi  stat- 
utes which  take  away  capacities,  etc.,  are  strictly  con- 

1    Bee  CuiBl  V.  Rallroiul,  f  Oill  it  J.  I,  IS2. 


M.  W.  H  n 


BCAlH.41 

Mln 

Walter  t 

Re 

my.  30  Pa. 

•).4u:poa 

^rd 

po,l,ili. 

I«rt,  (  IS. 

J^n.H' 

««!.(}  1 

S4-i 

Bee  May 

MneruOer 

to.  XI,  398 

p«ch«,S  Due- 

IM, 

RJs"?^??^  r 

^KJ^i'^^Mns-f^-r* 

.  Bep.S»;ji«<.|IL 


W  Ri-elnioKHhyr.  Jnnn.WCBl.  (»;  Maclay  if.  Love,  25  CaL  J91 : 
nollcy  r.  Perguion,  a)CaI.  AIS. 

J  13.    G«neTBl  itatntM  do  not  afitet  hntbtutd  and  vUe.— 

Ho  general  statute  affects  Ihe  law  of  husband  and  wife; 
to  change  such  law  a  statute  must  expressly  refer  to  it,' 
Thus,  statutes  enabling  persons  generally  to  eontrael, 
will,  or  testify  do  not  enable  married  women  to  ma!>e 
contracts'  or  wills,'  or  husband  and  wife  to  testify  for 
or  against  each  other.'  So  statutes  relating  to  forfeit- 
Tires  for  treason,'  to  bastardy  proceedings,*  and  lo 
Insolvency,'  have  been  held  not  to  apply  lo  married 
women.    So  statutes  referring  to  joint  tenants  do  not 
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?14 


affect  the  holding  of  husband  and  wife  by  entireties.^ 
But  a  statute  holding  the  purchaser  at  a  mortgage  sale 
liable  for  the  difference  in  case  of  non-payment  and 
resale,  was  held  applicable  to  married  women,®  and  so 
have  bank  acts  as  to  the  liability  of  stockholders.^^ 

1  See  Dano  v.  M.  O.  27  Ark.  564,  567  ;  Phillips  v.  State,  15  Ga.  518, 
521  :  KieiTer  v.  Ehler,  18  Pa.  St.  388,  H91  ;  cases  infra. 

2  This  is  so  plain  that  it  has  never  been  questioned :  See  Robert- 
son V.  Burner,  24  Miss.  242,  244  ;  post,  §  369. 

3  Cutter  t\  Butler,  25  N.  H.  ai3 ;  Baker  v.  Chastaiig,  18  Ala.  417, 
4?2  ;  Fitf-h  v.  Brainercl,  2  Day,  163,  190  ;  Osgood  v.  Breed,  12  Muss.  525, 
5.'^  ;  Mors?  v.  Thompson,  4  Cush.  562,  56;J;  post,  g  ;i45. 

4  Staploton  v.  Crofts,  18  Add.  &  E.  N.  S.  367,  369  ;  Alcock,  12  Eng. 
L.  <fe  Eq.  3.54,  355;  I.ucas  v.  Brooks,  18  Wall.  4C6,  452  ;  Jones,  6  Biss.  (W, 
6) ;  Sunnier  v.  Cooke,  51  Ala,  521  ;  Lincoln  i\  Maduus,  102  111.  417,  421  ; 
Mitchinson  v.  Cross,  58  111.  366,  369  ;  Russ  i\  Steamboat,  14  Iowa,  363, 
374;  McKeen  v.  Frost,  46  Me.  230,  248,  250;  Dwelly,  46  Me.  377,  380; 
Turpin  v.  State,  55  Md.  462, 477;  Peaslee  v.  M'-Loon,  16  Orav,  4S8,  489  ; 
Kf  Uv  V.  Drew,  12  Allen,  107, 109  ;  Anon.  58  Miss.  15, 18  ;  Bv-fd  v.  Stnte, 
57  M'iss.  243;  M  Am.  Rep.  440;  Dunlap  v.  Hearn,  37  Miss.  471,  474; 
Young  V.  Oilman,  46  N.  H.  484,  486 ;  Corson,  44  N.  If.  587,  588  ;  Long- 
endvke,  44  Barb,  ma,  370 ;  Schultz  v.  Stnte,  32  Ohio  St.  276,  280  ;  Gibson 
t'.  Com.  87  Pa.  St.  253,  256;  State  v.  Workman,  15  S.  C.  510,  5^16  ;  Stnf- 
ford,  41  Tex.  Ill,  118  ;  Gee  v.  Scott,  48  Tex.  510,  514  ;  26  Am.  Rep.  3;n  ; 
Tram,  33  Vt.  15,  20;  Manchester,  24  Vt.  649,  650  ;  but  see  Merriam  v. 
Hartford,  20  Conn.  3M,  36;i ;  Berlin,  52  Mo.  151, 153 ;  230st,  i  56. 

5  Martin  v.  Com.  1  Mass.  347, 391. 

6  Wilbur  v.  Crane,  13  Pick.  284, 290. 

7  Relief  v.  Schmidt,  55  Md.  97,  98. 

8  Fhiding  v.  Rose,  58  Md.  13,  20 ;  post,  §  30S. 

9  Fowler  v.  Jacob,  Md.  Ct.  A  pp.  Oct.  1883  ;  Md.  Law  Rec.  Oct.  4, 1884. 
10  The  Reciprocity  Bank,  22  N.  H.  9, 15 ;  post,  2  369. 


^  14.  Married  women  acts  do  not  affect  the  marriage 
relation.  —  Married  women  acts,  or  acts  expressly  re- 
ferring only  to  the  disabilities  or  the  property  rights  of 
married  women,  do  not  afiect  the  relation  of  husband 
and  wife  ;  they  change  the  status  and  rights  of  the  lius- 
band  only  so  far  as  is  necessary  to  secure  to  the  wife 
the  enjoyment  of  her  rights.^  Thus,  in  spite  of  a  mar- 
ried women  act  the  husband  and  wife  are  bound,  as 
under  the  common  law,  to  cohabit  ;2  the  husband  is 
head  of  the  family ,3  and  is  bound  to  support  his  wife,* 
and  is  entitled  to  her  person  ^  and  labor.^  If  the  act 
11.  &  w.— 2. 
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Becums  her  earnings  lo  her,  she  is  still  her  husband's 

helpmeet,'  and  cannot  charge  tor  services  to  him.'  A 
statute  enabling  her  to  hold  and  to  convey  proijerly 
does  not  necesRarily  enable  hor  to  be  her  husband's 
grantee'  or  grantor,'"  A  statute  enabling  her  lo  con- 
tract or  sue  generally  does  not  aulhorize  eon(rae;9 
with^  or  suits  against '=  her  huaband,  A  statute  secur- 
ing to  her  her  separate  property  does  not  wholly 
ex  elude  hor  husljand  from  the  oiijoyment  of  it;"  she 
cannot  forbid  him  her  house,"  or  restrict  him  to  tlie 
use  of  a  certain  chair,"  or  remove  her  property  from 
his  cnstody ; "  he  is  not  guilty  of  trespass  for  outering 
her  premises,"  or  of  trover,"  or  liireeny,"  for  taking 
her  goods;  nor  is  his  liability  for  her  contracts"  or 
torts"  thereby  removed, 

1   In  additloa  to  cases  cited  infra,  eee  cases  pott,  t  is. 

c  Beaniy,  M  Pa.  St.  411),  4l'4 ;  jiuir,  j  3J. ' 

B   olovcti..  Aloott,uMlch.<7i,4SS;  p-MLiOK 

I  Snyder  i>.  People,  SS  Misb.  IW,  Vti  i  12  Am.  Rep.  303 ;  pott,  i  OL 
t   IUiybDld,30Pa.St.BN,31l;i»tl,tt«3,«3,e9. 

«  aetli  f.  Mltcnell,  M  U.  B.  mo.  IBJ;  MeLemore  v.  Pinkston.W 
Al».ai7,no:  Mllchellii.Setti.l  McAc.4S0i  Bear  r.  Hiiys,Bfl  IIL  am, 
2*1.;  Furrell  r.  Patter»i>.  43  til.  K,  »:  Connor  v.  Berry,  4a  III.  m. 
ST!;  Sch«iirtap.Slaunder»,4*IILl»,W!  McMurcryr.Wriiiter,43  UL 
13^  at  i  MmsllBll  1'.  Duke,  SI  Ind.  «2 :  buiiciui  v.  Koselle,  15  Iowa, 
«ei,X»;  Meriillv.  BmHh.aTMv.  M-dMiOlDveru.  AlcoM,  II  Mlcb. 
^TI,4a2;HBnaer«inr.W«rniftek;W  Miss.  830,63,1!  Apple  r.  GanonK, 
47Mlas.lW,ll»;  Hoytr.  Whlte.WN.  H.41.17:  quldorti>.  Pereesui, 
IS  N,  J.  Bq.  47!,  490 ;  Klilei  V.  Hulsc,  33  Unrb.  2Bt,570 :  Syme  v.  fiiddle, 
83  N.  c  4«J,  w; ;  Ksi'boid,aii-u.st  308,311  ;ji>itt.iej. 

7   Mewblrtet  v,  Hsttea,  42  Iowa,  ^iss,  193 ;  30  Am.  Hep.  ais ;  j»iE, 

Vi :  Glover  V,  Aleolt,  ll  Mich,  471.  4?3';  Brooka  r.  Scliwertn,  S4's.  y! 
W3,  sw ;  Reynolds  t.  Hohlnson.  SI  N.  Y,  MJ,  SB3 ;  poii,  ( M. 
D   See  Trailer  v.  Lowe.  49  Md.  1, 14 ;  Infra,  n.  10 ;  post, )  43. 
10  Wtalte  V.  Wncer,  IS  M.  Y,  3!S,  3S ;  fn/ro,  n.  10  ;  pott,  1 43. 

II  Tlilillsdlspiit«d:lhalsbeean:  ReeBBnKp.Bankg,I01  r.S.Zte, 
at.WS;  Klnkead.SBlM.SOMlO:  Wells  ^tjwwoort,a  Colo.  4J7.4i«: 

lt^e?'kl  Me.  371,  3^4,  wj ;  Jeiin'e  i-."!>InrlHe7w  Mich.  SlV.  KtfsS;     \ 
Kuiu>m,30Mi<;li.KS,sfD;  RBnkl:itJ.\V'est,£SM1ch.lM,ax):  Bunleuo    | 


ipeise,  14  Mich.  Di,  ti7 ;  Albln  o.  Lord,  BR  S.  H.  IM 
iifnuiiBn.  Brhiad.aeitow.PT.  U,  IS;  Woodworth  c. 

^  11.   Ttnil  >he  i»anot.  see  Hoker  ii.  Bdrss,  «  lU 

•:tv.  Hull,™  MusB-BflS,  EW.  (BB;  Lord  f.  Krfcer.B  . 
Milumii!  V.  Oftermejer,  S  Neb.  MO.  KU  j  Bavnge  r.  ■ 

ri.  »7» :  WhUe  V.  Waeeci  SB  »■- Y.  ass,  ™,  8M,  See  ;jt 
■niilh  p,  OOrman.  n  Me.  ««.  «w ;  Ubby  ».  Berry.  7 
;unon  Mltfl,a4,iW:  Pretitiy,4SButb.  iHi,B4a;iw«(, 

'■ler.  VrniHIner.MDl.M.SS;  Srhliidpl,i3Mil.iiM,i;i 
;»F,  20  Itiffb.  IM.  l<n ;  12  Im.  Bi^p.  Xi :  Wajiier  i.  i 

iu,4i4rjuM,jiss,iia 

;  im.  Beji.  BD2  [  pin, }  B, 


Am.  R^p 


f  IS.    StatntH  rdalliig  to  eitBtu  of  huibsjid  and  wife 

■1  trtt  aS^t  their  pereanal  Btatui. — Statutes  ruliiting  to 

'■  s  or  property  riglits  of  hustaud  and  wife  do  uol 

■ :  ilitsir  personal  status  or  relation.'    Thus,  a  siiituto 

iiufiKing  conveyances  hetwoon  husband  and  wife 

I    >  no!  renni\a  their  incapacity  Ui  oontruct  tot,'  I'ler 

'"onnlly   '  and  a  statule  secnnnK  proper'y  to  a  nnr 

I  li  u  iinuin  33  if  unmarried  doe'^  not  remov  e  In  r  \n  r 

j'  ilisaliililioa,'  for  inatance,  to  tontraut '    \la  n    n 

>  under  Bectlon  14  also   iiupport    \.h\t 
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1  Bee  Jenns  «.  Uarble,  *;  Mkh.  US,  321 :  pvl,  1  «a, 
3   Albln  .p.  Lord,  3D  N.  IL  IM,  203  i  Bulll;!  t.  DUlaye,  J7  N.  T,  Si,  IT; 
Olyde  c.  Keliter,  sS  Pa.  8L  U,  S& ;  poat,  \  M 

Mrt.  40!),  471 :  OrociiE  t\  trondhol.  1  Dls'n.  UM,  6C6;  KavsjiHul^'  '. 
Brown,  1  TeJ.  «1, 494 ;  pwi,  Cohthacts  of  Uahbibd  Woubx,  ( SD. 

J  16.    Strlet  und  Ilb«ral  taterpretitiwi  of  marriage  itit- 

ntai S[atut«a  relating  to  husband  and.  wifo  are  con- 
strued slrictly  HO  far  as  they  give  new  rights  or  impose 
new  obligations,  but  liberally  so  far  as  they  seeare  the 
enjoyment  of  rights  or  the  enforcement  of  obligations. 
The  first  clause  of  this  rule  seems  to  be  the  effect  of 
the  true  application  to  marriage  statutes  of  tbe  familiar 
rule  that  statutes  in  derogation  of  the  common  law  are 
strictly  construed,'  Thus,  a  statute  giving  rights  In  cer- 
tain kinds  of  property  does  not  affect  other  property,* 
tlie  Maryland  statute  securing  to  a  married  women 
property  acquired  by  gift,  grant,  devise,  or  bequest  does 
not  affect  property  acquired  by  descent,'  or  a  legacy 
wliich  at  common  law  would  liave  lapsed.'  A  siatute 
enabling  a  married  woman  to  make  specified  contracts 
docs  not  enablo  her  to  make  any  not  specified;^  nor 
does  one  enabling  her  to  will,  to  sell,'  or  one  giving 
her  power  to  hold  and  dispose  of  during  her  life,  (o 
will;'  nor  does  a  right  to  hold  carry  wltti  it  a  rigLt 
to  buy  and  mortgage  for  the  purchase  money.^  Tiio 
second  clause  of  the  above  rule  seems  to  be  (he  efft.'et 
of  the  true  application  to  marriage  statutes  of  the  famil- 
iar rule  that  enabling  and  remedial  statutes  are  liberally 
construed.*  Thus,  when  a  statute  enables  a  marrieil 
woman  to  trade,  she  may  trade  on  credit  and  make 
executory  contracts;'"  when  one  enables  her  to  man- 
age her  property  as  if  single,  she  may  employ  an  agent 
to  manage  it;"  when  one  gives  her  certain  property, 
the  increase  of  such  property  is  likewise  hers ; "  when 
one  empowers  her  to  administer  alone  she  has  full 
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I    power  to  parto  m  w'thout  referonco  to  Lcr  liustMinil  ill 
I    art  rp  H   njc  o  he  adn   n  a  r»  n 
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,eiBv.x.*«^, 

,.„^,. 

n-.nflelcl.*"! 

Lrh.a2=,3ai. 

■  IT,  Proipeotlve  cmutrnotion  of  itatnlBs.  — In  tie  ab- 
]<■!■  .)f  express  provision  statutes  are  Bpjriiad  nr' "  " 
•.  liiking  pln«e,  and  rights  arising  after  tliuir  passage.' 

i  IB,    Looal  coMtmetioii  of  statutm.  —In  the  abse 
.-(j.ress  provision  statutes  arc  applied  only  to  acts  tal,-- 
iii:;  plaiw  witliin,  or  persons  domii-iled  within,  oi 
i'rt~v  situate  witliin,  or  suits  instituted  within,  the  State 
»  here  they  are  passed.' 


Article  III.  — Past  asd  Present  Law, 

i  21     Retrospective  staluiss.  validity  of. 

^  23.    Retrospective  Btatntes,  coratlye  acls. 

§  19.  FroipMitiTB  and  TttrMpMtiTe  Btatatsi.  — Past  sod 
present  law  may  be  administered  side  liy  side.  Thus, 
In  1877  a  court  decides  tliat  tlio  law  gives  a  husband  ro 
curtesy  in  liis  wifo'a  lands  because  she  holds  them  as 
statutory  separate  property  under  the  Act  of  1860 ; '  and 
in  1880  the  same  court  decidsi  that  a  husband  has  c 
tosy  because  the  marriage  took  plane  and  the  property 
was  acquired  before  the  Act  of  ISilO."  In  ooe  ease 
Act  of  isao  governs,  In  the  other  the  law  which  ha.s  l)cen 
repealed  is  applied.  This  is  beeanso  there  are  cftrtain 
rights  existing  at  the  time  a  statute  is  passed  which  it 
cannot  change,'  others  that  it  will  be  construed  not  to 
change  unless  the  intention  to  do  so  clearly  appears.' 
A  statute  which  changes  or  attempts  to  change  existing 
rights  is  called  retroactive  or  reti-oapective  ;  one  which 
applies  only  to  rights  arising,  or  which  might  hove 
arisen  subseJjUently  to  its  passage.  Is  called  prosperfice.' 
It  may  therefore  be  an  important  consideration,  in 
determining  the  law  of  a  marriage  right,  when  tho 
marriage  took  place,  and  when,  In  the  case  of  property 
rights,  the  property  was  acquired.' 

I  Mttaonr.Jolin»on,47Mii.  »lT,35r,3.'a. 

II  Potlsti.Parl£er,42Teji.7Dlip>«l,  122. 

4  ElllDttv.Nli:ho]a,4Bnab,W2,stlij»i(,!2a 

5  Set-  Stewart  M.  &  1).  H  228,  <SI ;  Cooley  Conetlt.  Um.  m.  4C 
n.  1 : 1  Blsh.  M.  ft  D.  (t  btoJiM  ;  l  Utah.  M.  W.  (1 3»-5i  i  Snltpri'^  >■. 
M«thew«n,  S  Peters,  41S,  1H;  KobI  i'.  Ewliis,  Sliirt.  37,  53-»; 
KllUilt,  M  Ud.  an.  ^tti :  BDller  V.  Palnier,  I  HUl,  3^.  329, 330. 


PAST  ASD   PRKSKST  LAW. 

L  I  SO    AU  lUtntM  prima  faoio  prMpaotlve.-Some  stat- 

■  ^  expressly  state  when  they  shall  take  eflect  and 

w  far  they  shall  apply  to  existing  rights :'  in  sufh 

es  thera  is  no  room  for  interpretalion.'    But  statutes 

rtuoh  do  not  eont^n  express  provisions  of  this  kind, 

K  preaumed  to  applv  only  to  rights  arising  after  Iheir 

Mtment,'  and  not  to  destroy  existinR  nghta    if  the^e 

I  Bsted,  because  suOi  constmction  might  nullifv  the 

IF.     '  if  \-aluable  only,  because  It  la  deemed  unjust 

,  .  iwuy,  to  a  person's  damage,  right*  acquired  in 

11, u   on   previous   law '    Thus,  a   statute    Bi^mS 

1  new  nght  in  "all"  their  husbands'  properly 

i|.plT  onlT  to  subsequent  wives  or  subsequent 

,  i-t\   1  and  a  atatut«  givint  a  wife  separate  prop 

I  ill  not  deprive  a  huatiand  of  his  freehold  ei  a  o 
iii.oris  But  this  rule— -'Voiioeoiw^KKfio /""'"■' 
,„i  mponere  debet,  nmipraiientii'— has  no  if  in 

II  when  a  statute  la  both  oouatitntional  and  rLnio- 
,nd  sueh  Btatntes  should  be  given  the  wide'it  i«)s 
application,'  and  it  aeoois  it  does  not  applj  tu 

J  ei  changing  the  pioceduro  "  Nor  will  it  bn  li 
I  to  modify  tho  rule  that  the  rights  of  an  h<  n 
I  iilee  dL\  I'-i-e  "r  Ir-gatPC  depend  on  the  lin  cMst 


K.  MrCou«by.2  0liloSl,lS!,  1S5:  Pbmips  u.  Eyre,  Law  B,  a  Q.  B."l, 
a.    ape  paai,  I  U. 

fl  See  Plumb  p.  8»wypr,SI  Conn.»l,  S55;  Noel  v.  EwlnK,  B  I^ 
Moon' v.'Durden.lEi.  23,381  an'lc'.tlS. 

T   UeTerBD.Qiae,«Mo.4]«,4I8l|>«r,ttM->50. 

B   Moon  P.  Dnrden,  a  Ki.  II,  33, 42. 

B   BeeIninB]deB,31Li>wJ.A(1m.  129,131,131. 

N.S,l°«;3o'Ll.w'i.El7«)',42,«;i™i,l'32'l.'  "^  "'       "' 


f  21.  BetTOspeotiTe  itatntM,  validity  of.—  Iiegislaturcs 
have  power  (o  pass  relrospeotive  laws  unless  prohibited 
by  paramount  law.'  It  has  been  said  that  when  such 
laws  take  away  valuable  rights  they  conflict  with  tlio 
fundamental  principles  of  common  right  and  common 
reason  and  are  therefore  void ;'  but  the  better  opinion 
seems  to  be  that  they  are  valid  unless  prohibited  by  the 
written  law  —  by  the  Constitution;'  so  that,  in  England, 
the  rule  against  retrospective  laws  Is  said  to  be  merely 
a  rule  of  construction.'  The  United  States  Constitution 
renders  void  all  ec  post  facto  laws,'  but  this  provision 
applies  only  to  criminal  laws,'  so  that  not  even  a  legis- 
lative divorce,'  or  a  law  prohibiting  marriage  after 
divorce,'  can  be  an  ej;  post  facto  law.  It  also  prohibits 
all  laws  impairing  the  obligation  of  contracts,*  and  this 
of  course  applies  to  contracts  by  or  between  husband 
and  wife;'"  but  it  does  not  apply  t«  marri^e."  or 
marriage  rights,"  for  marriage  is  not  a  contract,  but  a 
status  of  which  marriage  rights,  liabilities,  capacitiea, 
and  dl^<abUities  are  the  conditions."  Some  State  Cod' 
St  itutions  expressly  forbid  "retrospective  laws,""  bat 
It  seems  that  this  prohibition  does  not  attach  to  all 
retrospective  legislation,"  but  only  to  such  as  is  deemed 
unjust,"*  or,  perliaps,  as  divests  vested  rights."    In  all 
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(be  Slate  Constitutions,'"  and  now  in  the  United  Slates 
Constitution,"  it  Is  provided  that  no  one  eliall  be  de- 
prived of  his  "property"  without  due  prooesa  ot  law. 
Butnnder  this  proliitiition  every  right  is  not  property; 
it  nppiies  not  to  inchoate  and  contingent  rights,"  but  to 
vested  rights  only,"  and  gives  rise  to  the  famdiar  rule, 
"no  statute  can  divest  a  vested  right.""  But  all  these 
oonBtitntional  provi»ons  may  be  wtuved  by  a  party 
Intended  to  be  protected,^  even  against  creditors,"  un- 
less ttiay  have  actual  liens.''  Thus,  even  If  curtesy  ia 
1  vested  right  which  cannot  be  taken  away,"  a  huatwud 
may  assent  t«  bis  wife's  holding  her  property  separately 
under  a  retrospective  statute,  and  his  creditors  cannot 
•ttacli  his  cuirtesy  for  his  debts,"  Such  waiver  will 
be  presumed  when  the  act  results  in  the  party's  bene-  ' 
fit,"  and  a  court  will  declare  the  statute  void  only  on 
■be  application  of  the  party  whose  rights  liave  been 
divested.* 

1  WUmn  V,  Mercer,  8  Pelen,  K,  110 :  Infra,  a.  1 

_I  FlM«hero.Peck,«Cran^li,  ST.  n'-.  m:  VDklnwn  v.  LelBnil.  S 
Tnfa,«!7.  ase;  Martin,  13  Ari;.  l■.^  ii., ,  i..i--],^n  «,  Stonlngmn.  4 
i'-n.ao,SK;  lOAm.  DeclJI  ;  v.:iir,-\,.  r  ,.  .\.  l-.in,9«m,  2a»,Mi  i2 
A[i.  Iitc.  BM;  ThIatiB  ".  rr;.Mii>irL.-,  Ill  M  !.  IJI,  H4;  Medfonl  v. 

ll'lrlllB.  SherhorneaN.k.  I'o.'!"^^  <'Aui.' (i-.'^ia  ; Tiiyior  t..' Por- 
i-r.itau.  ne.lt»  ;  *)  Am.  Dtt^.iTi :  Jiiuii<ii:.>ii>i  r.  Mobawli.in  W«nii. 
■-Hi:!!  Am.  Dec.  Sll;  Vnrtekx.  HmLtli.  5  1';l1i;".  X»,  IBS;  Corhrsnt. 
Vufi  ^rlflv.  a>  Wend.  SW,  JH:  .12  Am.  ]''-■-.  r,:ii;  hay  v-  Siivadee, 
B*l«,»3i  &onli«m,lCokB,  IM.  118;  Lori.1,,11  n   Wood,  12  ModTfe, 


c ;  Umb  V.  rilggtna,  fl  Coo.  B.  ul. « 


;  Moonw.  Ourden, 


T,  SM :  Bt«wact  M.  it  D. 


734,  and  olhtt  caacB. 

12  Moore  r.  Unyur,  t  N.  Y.  IIO,  113 :  U  Am.  Dec.  473 1  poH,  H 1^ 

13  8eefullySCewiirtU.AS.{(lil«,  17- 
M   Sodety  II.  Wheeler,!  OalLlOS.iai;  Eawanls  v.  Pope,  4  III 


3);  V/hlUBHa  V.  Hspgood,  1' 


t ;  Cuyabog^  v-  McCau^hy,  2 


19   FoDrteenth  Amend.  }  1. 

!0   8ai)Uiv.FHclLSTd,12Wls.37l,  «72. 


ig,3Il;  aalowbat  [Igtits 


efever  v.  Wltmer, 
; ;  Clark,  30  OblD  S 


J  23,  BetroipMtiTe  itatntaa,  vwted  rishti.— A  mere 
prior  state  oF  thinga  is  not  a,  vested  right.'  All  mar- 
riage rights  are  not  vested;  thus,  a  man's  right  to  his 
wife  is  not,  for  she  may  be  taken  from  him  by  legisla- 
tive divorce  ; '  and  bo  conjugal  rights,  causes  for  divorce, 
personal  tnoapacites  of  husband  and  wife,  may  be 
varied  by  the  legislature  at  will.'  The  term  "vested 
right "  can  in  fact  be  predicated  only  of  property  not  o( 
status,*  A  vested  right  is  an  immediate  right  of  present 
enjoyment  or  a,  present  fixed  right  of  future  enjoy- 
ment i=  other  rights  may  be  equally  valuable,  but  they 
are  not  vested.'    Property  includes  its  increase,'  but  not 
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remedies.8  Sometimes  lien  creditors  of,  or  purchasers 
from,  husband  or  wife,  have  vested  rights  which  cannot 
bo  disturbed.*  Rights  arising  out  of  marriage  are  or 
are  not  vested  as  follows  :  — 

1.  Personal  rights  arising  from  the  status  of  husband 
and  wife,'**  or  the  status  of  parent  and  child,*^  are  not 
vested  rights. 

2.  A  husband  ^s  rights  over  his  own  property  are 
vested.  Thus,  a  statute  cannot  take  away  his  right  to 
convey  property  he  possessed  before  its  passage,^'^  or 
give  his  wife  dower  in  such  lands,*^  or  give  his  wife  a 
part  of  such  lands  in  lieu  of  dower.^*  A  husband's  free- 
hold ^wre  uxoris  in  his  wife's  realty  is  vested.^^  So,  it  is 
said,  is  his  curtesy  initiate,^'  but  the  contrary  is  the 
prevailing  doctrine."  So  is  his  common  law  right  to 
Ms  wife's  personalty  in  possessiouj^^  and  to  money  due 
for  her  services,^*  but  not  to  her  future  labor.*-*  His 
right  to  her  choses  in  action  Is  not  vested,  but  contin- 
gent on  his  reducing  them  to  possession,^!  though  there 
are  authorities  to  the  contrary .22  A  husband's  rights 
as  heir  or  next  of  kin®  are  contingent  on  his  wife's 
death,  and  may  be  modified  any  tim.e  before  her 
death.2i 

3.  A  ivi/e^s  rights  on  her  own  property  are  vested : 
thus,  a  statute  may  enable  a  wife  to  convey  the  reversion 
hi  her  realty .^^  A  wife's  inchoate  dower  is  not  a  vested 
right;*  it  may  be  taken  away  any  time  before  the  hus- 
band's death ;  ^  it  may  be  taken  for  public  uses  without 
compensation  to  her;*-®  still,  it  has  been  held  a  vested 
right,®  and  a  right  arising  from  contract.^o  A  wife's 
dower,  therefore,  depends  on  the  law  in  force  at  the 
time  of  her  husband's  death  ;3i  though  of  course,  a 
statute  giving  dower  cannot  affect  property  of  the  hus- 
band already  assigned ^^  or  seized  in  execution.33  A 
wife's  rights  as  heir  or  next  of  kin,^*  contingent  on  her 


huaband's  death,  may  be  modifled  any  time  before  his 

4.   Husband '»  and  wife's  rights  in  their  eatatea  b^ 
eiitiretioa  are  vested." 

1    Ironaldes,  SI  L.  J.  Adm,  IM,  ISL 

!    UnlpsH  sucb  divorce  1b  Bpeclally  pTolilbUed:    See  Stewul  M. 

a    Became  the  rule  "No  sUlute  can  divest  ■  vested  right,"  b 

f   SeeStewanU.  A  D.  ()IM,^.«I:  <iiU<.(2l. 

S   2  Kent  Cnm.  See :  J  Blsb.  M.  w. )  3S  ;  Blewsrt  A  C»r.  Huah.  * 


;  Meyers  ip.  Oale,  4S  Mo.  A 


V.  Balnbrldge,  1  Muon,' 


i.Bo;  People  p.Torner.^Ill.ai 


i5Pa.St.5S2,  J3; 


Wlnne,  llAns.9(H.m(reverMdSLiin'i 

V.  Weat,  1 0nint,  ^;,  iw ;  Foi'ter,  27  Gratt,  em,  ece ;  Stewart  3^  D. 


Bl-tterr.HulBe.a^'Barb.  2S4.^;  QulEley  v.  Omhi[^,'is  Ohio  sil 
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New  York,  49  N.  Y.  47, 56 ;  10  Am.  Kep.  327  ;  Raybold,  20  Pa.  St  308, 

20  2  Bish.  M.  W.  {  51.  This  is  a  matter  of  statas,  not  a  property- 
light 

21  Clark  t;.  McCreary,  20  Miss.  347,  354 ;  Duncan  v.  Johnson,  23 
Mlas.  130, 132  ;  Henry  v.  Dilley,  25  N.  J.  L.  302,  304,  305,  307  ;  Goodyear 
9.  Rumbaugh,  13  Pa.  St.  480.  4S1 ;  Mellinger  v.  Bausman,  45  Pa.  St 
E2,  529;  McVaugh,  lO  Phlla.  457.  458 ,  2  Bish.  M.  W.  {{45,  46;  poit, 
( 165.   See  Archer  v.  OulU,  67  Ga.  195. 

22  Jackson  v.  Sublett,  10  Mon.  B.  467.  470 ;  Dunn  v.  Sanent,  lOl 
Mass.  336,  339 ;  Dash  v.  Van  Kleeck,  7  Johns.  477 ;  6  Am.  l>ec.  291 ; 
Norrls  v.  Beyea,  13  N.  Y.  273,  288 ;  Westervelt  v.  Gregg,  12  N.  Y.  202, 
208, 209 ;  Ryder  v.  Hulse,  24  N.  Y.  372 ;  O'Connor  v.  Harris,  81  N.  C. 
279,285;i)o««,  {165. 

28  Stewart  M.  <&  D.  i  457. 

^  24  Noel  V.  Ewing,  9  Ind.  37, 60 ;  Hill  v.  Chambers,  30  Mich.  422, 427  ; 
Marshall  v.  King,  24  Miss.  85,  90 ;  Sleight  v.  Bead,  18  Barb.  158,  164, 
IK;  Melizet,  17  Pa.  St  449,  4.S4;  55  Am.  Dec.  577;  Cooley  Const 
lim.  (3S9)  445, 446  ;  2  Bish.  M.  W.  ?  49. 

S  Farr  v.  Sherman,  11  Mich.  33, 34 ;  Tate  v.  Stooltzfoos,  16  Serg.  A 
R. 35, 36 ;  16  Am.  Dec.  546. 

26  Powell  V.  Monson,  3  Mason,  347,  355 ;  Ware  v.  Owens,  42  Ala.  212, 
flS;  Boyd  v.  Harrison,  36  Ala.  5.33 ;  Noel  v.  Ewing,  9  Ind.  37, 55, 57,  63 ; 
Strong  V.  Clem,  12  Ind.  37, 40 ;  Frantz  v.  Harrow,  13  Ind.  507 ;  Lucas  v. 
Sawyer,  17  Iowa,  617, 521 ;  Yancy  v.  Smith,  2  Met  (Ky.)  408, 411 ;  Bar- 
bour, 46  Me.  9, 14;  ReiflF  v.  Horst,  55  Md.  42,  45  ;  Magee  v.  Young,  40 
Miss.  164, 169 ;  Merrill  v.  Sherburne,  1  N.  H.  199,  201 ;  8  Am.  Dec.  52 ; 
Moore  v.  Mayor,  4  Sand.  456 ;  8  N.  Y.  110, 113 ;  Norwood  v.  Marrow,  4 
Dev.  A  B.  442,  450 ;  Philips  v.  DlSney,  16  Ohio,  639,  654 ;  Weaver  v. 
Gfegg,  6  Ohio  St  547 ;  Melizet,  17  Pa.  St  449,  455 ;  55  Am.  Dec.  578 ; 
Stewart  M.  <fe  D.  {  451 ;  post,  g  262. 

^27  Boyd  v.  Harrison,  36  Ala.  .5.33 ;  Lucas  v.  Sawyer,  17  Iowa,  517, 521 ; 
PhUlpav.  Disney,  16  Ohio,  639,  664. 

28  Moore  v.  Mayor,  4  Sand.  456 ;  8  N.  Y.  110, 112. 

^29  Royston,  21  Ga.  161,  172 ;  Ru.ssell  v.  Kumsey,  35  111.  362,  372 ; 
Dunn  V,  Sargeant,  101  Mass.  336,  340 ;  Jackson  v.  Edwards,  7  Paige, 
f  1 ;  22  Wend.  498, 513, 519  ;  Lawrence  v.  Miller,.  1  Sand.  516  ;  2  Conist 
2« ;  Sutton  v.  Askew,  66  N.  C.  172, 177 ;  8  Am.  Rep.  500. 

30  Johnson  v.  Vandyke,  6  McLean,  422, 428.  Contra,  Boyd  v.  Har- 
Ison,  36  Ala.  533  ;  N  orwood  v.  Marrow,  4  Dev.  &  B.  442, 45a 

31  Boyd  V.  Harrison,  36  Ala.  533 ;  tupra^  n.  27. 

32  Davis  V.  O'Ferrall,  4  Greene,  168,  358  ;  Strong  v.  Clem,  12  Ind.  37, 
W.41 :  Stewart  M.  &  D.  2  451 ;  supra,  n.  9. 

33  Kennerly  v.  Missouri,  11  Mo.  204, 206 ;  supra,  n.  9. 

34  Stewart  M.  &  D.  ?  457. 

35  Lucas  V.  Sawyer,  17  Iowa,  517, 621 ;  supra,  notes  24, 27. 

36  Almond  v.  Bonnell,  76  111.  536, 540,  &il. 

§  23.  Betrospeotive  statutes — Curative  acts. — The  leg- 
islature may,  it  seems,  without  infringing  the  various 

constitutional  prohibitions,^  pr<ss  acts  curing  defects  in 
.  H.  &w.— 3. 


{93 

the  foTTDatloD  of  a  marriage,*  and  thus  Intimate  obD- 
dren,*  and  give  marriage  property  r^hta  from  the 
beginning.'  So  it  may  by  retrospective  laws  enre  and 
conflrm  conveyances  defectively  acknowledged  or  eie- 
eiited ;'  but  whether  this  rule  applies  to  deeds  ot  mar- 
ried women*  is  disputed.'  On  the  one  hand,  it  is  said 
th:i^a  married  woman's  deed  is  but  an  execution  of  a 
power,'  and  If  defective  is  not  voidable  but  is  abso- 
lutely void;*  that  an  act  making  such  a.  deed  valid 
would  simply  divest  her  of  her  property;'"  aad  that 
such  acts  are  therefore"  void."  On  the  other  hand,  it 
Is  said  that  a  law  which  carries  out  the  intent  of  a  party 
cannot  be  said  to  divest  her  of  her  rights;"  that  one 
who  in  good  faith  executes  a  defective  deed  assenia 
beforehand  to  its  being  rati&ed,  and  waives,  as  she 
can,  the  constitutional  protection;'*  and  that  acts  rati- 
fying such  deeds  are  valid,"  except  as  against  creditors 
with  lions  or  subsequent  purchasers."  If  a  married 
woman's  deed  is  good  in  equity,  it  can,  of  course,  he 
made  good  at  law.''  Thus,  in  hfaryland  an  act  curing 
a  defective  deed  by  husband  and  wife  of  the  husband's 
land  was  held  to  make  the  deed  valid  as  to  the  hus- 
band, but  not  to  bar  the  wife's  dower;"  while  in  Cali- 
fornia a  married  woman's  void  power  of  attorney  was 
cured  and  the  conveyance  thereunder  made  valid." 
But  the  legislature  cannot  divest  estates  by  correcting 
mistakes;  cannot,  for  example,  make  a  husband's  or 
wife's  will  valid  after  his  or  her  death."  Wben  a  law 
provides  that  marriage  and  recognition  by  the  father 
of  an  illegitimate  child  shall  legitimize  such  child,  the 
child  may  be  born  before,  but  the  recognition  must 
take  place  after,  the  i«issage  tt  the  law." 


n  U.  A  D. ) 


Wb<mt.vn,i!o;  I 


I  v.  Be^ord.  i  HeiL  A  U. ; 


I  Hein  «.  SoUlvaiK.  1 
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4  Goshen  v.  Stonlngton,  4  Conn.  209,  224  ;  10  Am.  Dec.  121 ;  caaee 
dted  Stewart  M.  <&  D.  2  47. 

5  Grove  v.  Todd,  41  Md.  633,  841;  20  Am.  Rep.  76;  Journeay  v. 
&Omm,  56  Pa.  St.  57,  60. 

6  Discussed,  po«^  2S  203,  236. 

7  See  Cooley  Const.  Lim.  378, 879, 483,  472 ;  cases  cited  infra. 

8  Se€port,2205. 

9  Grove  v.  Todd,  41  Md.  633, 641 ;  20  Am.  Rep.  76 ;  pmt, «  236, 239, 270. 

10  Alabama  v.  Boykin,  38  Ala.  510, 513 ;  Russell  v.  Rumsey,  35  111. 
«;  372-374  ;  Grove  v.  Todd,  41  Md.  633, 8U  ;  20  Am.  Rep.  76 ;  Shonk  v. 
Brown,  61  Pa.  St.  320,  32a. 

U  Jnte,^22, 

12  Alabama  v.  Boykin,  38  Ala.  510 ;  Russell  v.  Rumsey,  35  111. 
»i,  372 ;  Lane  v.  Soulard.  15  111.  124 ;  Grove  v.  Todd,  41  Md.  633.  641 ;  20 
Am.  Bep.  76;  Slionk  v.  Brown,  61  Pa.  St.  320, 328;  Orton  v.  Noonan, 
23  Wis.  102,  lot 

13  State  V.  Newark,  27  N.  J.  L.  185, 197;  Cooley  Const.  Lim.  378, 471 ,  472. 

14  Ante,  i  21. 

15  Dentzel  v.  Waldle,  90  Cal.  138, 145. 

W  Randall  v.  Krelger,  23  Wall.  137, 149 ;  reverse  Watson  v.  Mercer, 
1  Watts,  355 ;  8  Peters.  88, 110 ;  Dentzel  v.  Waldle.  30  Cal.  138, 145 ;  Dow 
£.  Gould,  31  Cal.  654,  656;  Chesnut  v.  Shane,  16  Ohio  St.  599,  609,  610; 
Tatev.  Stootzfoos,  16  Serg.  &  R.  35, 37. :«  ;  16  Am.  Dec.  646  ;  Barnet,  15 
8eig.  4R.  72, 73;  16  Am.  Dec.  516 ;  Underwood  v.  Lilly,  10  Serg.  A  R.  lOL 

17  Cooley  Const.  LIm,  379, 472 ;  ante,  3?  21, 22. 

„18  Chesnut  v.  Shane,  16  Ohio  St.  599,  609,  610 ;  overruling  Good  v. 
Zercher,  12  Ohio,  i»A,  368.    See  mpra,  note  16. 

19  Grove  v.  Todd,  41  Md.  633, 641 ;  20  Am.  Rep.  76. 

JO  Dentzel  v.  Waldie,  30  Cal.  138,  145.    See  Randall  v.  Krelger,  28 
Wall.  137, 149. 

21  Alter,  67  Pa.  St.  341, 345 ;  5  Am.  Bep.  49i. 

22  Stevenson  v.  SulUvant,  5  Wheat.  207,  25D ;  Rice  v.  Eflford,  3  Hen. 

Article  IV.  — Home  and  Foreign  Law, 

{  24.  Foreign  law  recognized  by  comity. 

{  25.  Foreign  law  must  be  prtfved. 

{  28w  Nature  of  conflict  of  laws. 

{  27.  Story's  rules. 

{  28.  Eflfect  of  marriage  settlement. 

{  29.  Matrimonial  domicile  defined. 

{  30.  Zex  cUymidlii  —  status. 

S  31.  Lex  domicilii — movables. 

\  32.  Effect  of  change  of  domicile. 

{  33,  Lex  rei  sitce — immovables. 

{  34.  Lex  loci  actus — validity  of  acts. 

{  35.  X«x/ori— procedure. 

\  36,  Wills  of  married  women. 

{  37.  Contracts  of  married  women. 


I   H-S6  HOHB   i 

I  S4.  TotAs^  l3V  rMOgnlttd  by  ovnlty.  —  Eveiy  Stats 
baa  the  right  to  itaelt  dot«rmine  the  condition  and 
lights  of  peraona  and  things  within  its  territory,  and  it 
18  only  by  comity  that  it  allows  such  condition  and 
rights  to  be  affected  by  foreign  law.'  Therefore  a  court 
will  never  enforce  a  foroisn  law  which  is  inconsistent 
with  the  tundamental  policy  or  institutions  of  ita  own 
State.'  In  soma  States  the  statute  law  provides  in  what 
vases  foreign  law  sliall  be  administered.'  Since  the  par- 
lies may  regulate  their  property  rights  aa  they  please 
by  marriage  aetllement,'  courts  will  rarely  refuse  lo 
onforee  such  rights  as  regulated  by  foreign  law.'  So  it 
lan  hardly  be  said  that  a  statute  giving  a  married 
woman  power  to  contract  f  uUy  is  ineonaiatont  with  any 
fundamental  policy.* 

1    lUlDor  0.  Csrd^ell,  3?  Mo.  MO,  8H. 

S  Sidney  r.  While,  la  Alu.  7M  i  flan(ord  »,  Thompnnn,  tl  Gb.  (M, 


Ke:^olda.UVt.» 


fl    Wriniilt.  Bemlogton.iiN.  J.  L.  )g,Sl,52;  Holmeir.  Ri 

I  25.  Fonlgn  lav  moat  be  proved.  ~-  Courts  do  ni 
judicial  notice  of  foreign  law,  but  such  law  m 
proved;'  otherwise  the  law  of  the/OTTtm'or thi 
iiion  law'  is  applied. 

I   S^etully  etevanu.  AD,  tlia 

I ;  RTiirlck  V.  Burke,  M)  Ji 


u.  Han 


SSMlclLWi 


§  23.  Nature  of  oonSict  of  laws.  — A  man  domiciled  In 
Maryland  and  a  woman  domiciled  in  New  York  may 
many  In  Pennsylvania  intending  to  live  in  Delaware ; 


c.  i  B7 

they  may  havo  property  in  lUinoia  and  Texas;  they 
may  move  to  California  and  liiero  ac^quiru  more  prop- 
erty ;  they  may  make  a  oontraot  in  ilaine  and  sue  or 
be  sued  on  it  in  Massachusetts.  Since  the  law  in 
meb  of  these  States  differs  materially  [rom  that  in  each 
of  the  others,  it  becomes  of  the  lirst  importance  in  a 
particular  case  to  know  what  law  applies.  As  a  geu- 
eml  rule  the  law  of  the  domicile  of  the  wife  before 
marriage,'  of  the  place  of  the  marriage,'  and  of  the 
place  of  temporary  residence,' is  immaterial;  and  the 
law  of  the  husband's  actual*  or  intended^  domicile  at 
the  time  of  the  marriage,  or  aubseqiiently  acquired 
domicile*  settles  the  status  of  the  parties'  and  their 
children,^  and  their  rights  over  movables;'  while  the 
law  of  the  State  where  it  is  governs  immovable  prop- 
Mty,"  the  law  of  the  place  when  an  act  is  done  deter- 
nunes  the  validity  of  the  act,"  and  the  law  of  the  8tat« 
where  the  suit  is  brought  regulates  all  matti^r.t  of  form 
wd  procedure.''  But  a  marriage  settlement  may  de- 
termine what  law  shall  apply  aa  to  all  property  rights.'* 


'"III 


•    Fll»,24  W]s.33e,383,2S4;  1  Am.  Kcp.  in>;  IKuC,  !!S9,3^ 
7  Ddw  r.  Goutili  31  Cal.ff:9.0SI,6o2;  jMf^f  30- 
S    Rosa.  129  Mas.  243.  MT  ;  poit,  i  30. 
a  Krumer.  52  CsL  90S,  SOB ;  fnit,  j  31. 

U  l(IUIlcenv.Prfttt,l25Mii8a.3;4.3ei,:»3:^'l  Am,  Rep.3il;;>rvf,J34. 

»;S4Am"Re?;Ml;po«,ia5.'     ™* "'         t^'oat"       ■  -^'     "■ 

i  BT.    Story'i  mlea.  —  So  many  cases'  refer  to  Story's 
nUeB*  that  these  are  given  here  in  full ;  — 
1.  Where  parties  are  married  in  a  foreign  country. 
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and  there  is  ao  expresa  contract'  reapecting  their  rights 
and  property,  present  and  luture,  it  will  l»e  held  equally 
valid  everywhere,  unless  under  tlie  circumstancea  it 
stands  prohibited  by  the  laws  of  the  country  where  it 
is  sought  to  be  enforced.'  It  will  act  directly  on  mov- 
able property  everywhere.'  But  as  to  immovable  prop- 
erty in  a  foreign  territory,  it  will  at  most  confer  only  a 
right  of  action,  to  be  enforced  according  to  tbe  jurisdic- 
tion rei  sitfE.* 

2.  Where  such  express  contract'  applies  in  terms  or 
intent  only  to  present  property,  and  there  is  a  change 
of  domicile,  the  law  of  the  actual  domicile  vrill  govern 
tiie  parties  as  to  all  future  acquisitions,' 

3.  Where  there  is  no  express  contract,  the  law  of  the 
iiialrimonial  domlcilo  will  govern  as  to  all  the  rights  of 
Itieparties  to  their  present  property  in  that  place,  and 
its  to  all  personal  property  everywhere,  upon  the  prin- 
ciple tttat  movables  have  no  SJtas,  or  rather,  that  they 
nceompauy  the  person  everywhere.'  As  to  Immovable 
property  the  law  rei  gitm  will  prevail." 

4.  Where  there  Is  no  change  of  domicile  the  same  rule 
will  apply  to  future  acquisitions  as  to  present  property." 

5.  But  where  there  Is  a  change  of  domicile,  the  law  of 
tlio  actual  domicile  and  not  of  the  matrimonial  donjicile 
will  govern  as  to  all  future  acquisitions  of  movable 
property,"  and  to  all  Immovable  property  the  law  rei 

[6.  The  real  matrimonial  domicile  is  the  place  where 
at  the  time  of  marrl^e  the  patties  intend  to  Hx  their 
abode,  such  intention  having  been  carried  out."] 
These  rules  apply  only  to  property  rights, 
■St,.  Miiflio';^'  AnifRpp.' W2 ;  Tiiwnia  r.Diil^rs  Met  m^^^V^ 
Ch-'s*,  4?!™"1ro''i..  Ilfies,  h,  Tex.  iia,  *I7,'<1>9  i  Fu«B,"i4  WlB.  ae,35i 

3  Story  Coafl.  Laws,  \l  lS4-Lea. 


IP 
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3  I>isciie»ed  In  Stewart  Id.  AD.  i  42.  •: 

4  Stewart  M.  <fe  D.  {42  ;  antet  {24.  i 

5  Fuss,  24  Wis.  256, 263, 264 ;  1  Am.  Bep.  180.    Consult  port,  {  28.  { 

6  Castro  v.  lUies,  22  Tex.  479,  497, 498.    Consult  port,  {{  28,  35. 

7  Stewart  M.  <&  D.  g  42.    Consult po»«,  §  28. 

8  Besse  v.  PeUochouz,  73  III.  285,  283 ;  24  Am.  Rep.  212.    Consult 
post,^  2S. 

9  Mason  v.  Fuller,  36  Conn.  160, 162 ;  post,  }S  31,  32.  f- 

10  Frierson  v.  Williams,  57  Miss.  451,  462  ;  postt  {  33. 

11  Minor  v.  Cardwell,  37  Mo.  350,  ^56. 

12  Fnss,  24  Wis.  256, 263,  264  ;  1  Am.  Bep.  180 ;  post,  8  32. 

13  Mcl>anlel  v.  Grace,  15  Ark.  4S5, 478  ;  post,  {§  32,  33. 

14  See  Story  Confl.  Laws,  H  189,  199;  Le Breton  v.  Miles,  8  Paige, 
261,  265  ;  po9tf  1 29. 

J  28.    Efibct  of  marriage  Bettlement.  —  Marriage  settle- 
ments have  no  effect  upon  the  status  of  the  parties,*  but 
determine  only  all  or  a  part  of  their  property  rights.* 
To  effect  immovable  property  settlement  must  be  in 
matter  and  form  in  accordance  with  the  lex  ret  sitre.^ 
Bat  if  valid  in  the  State  where  it  is  made,  it  is  valid 
everywhere,  and  regulates  of  the  movables  designated 
no  matter  where  they  are  situate,*  unless,  of  course,  it 
Is  prohibited  in  the  Staite  where  it  is  sought  to  bo 
enforced.*    It  will  be  construed  with  reference  to  the 
law  of  the  intended  matrimonial  domicile  at  the  time  of 
the  marriage,  if  such  intention  has  been  carried  out ;  ^  if 
not,  the  actual  domicUe  of  the  husband  at  such  timo ; ' 
and  such  is  the  rule  for  determining  whether  it  includoa 
subsequent  acquisitions.*    The  effect  and  construction 
of  a  marriage  settlement  is  not  varied  by  a  subsequent 
change  of  domicile.'    The  parties  may  make  it  part  of 
the  contract  that  their  rights  shall  be  subject  to  soma 
other  law,  in  which  case  their  rights  will  be  determined 
'With  reference  to  such  other  law.**'    All  property  rights 
not  included  within  a  settlement  depend  upon  the  same 
law  as  if  there  were  no  settlement.** 

1  Stewart  "M.  &  D.  U  32, 181. 

2  Dicey  Dom.  p.  273,  citing  Story  Confl.  Laws,  {  143;  Westlake 
Confl.  Laws,  i  371 ;  Feaubert  v.  Turst,  Prec.  Ch.  207 ;  Anstruther  v. 


3  IKfOPi-.  Peltw:hoiu,mU.I8S,a9,29>){»  Am.  DeclC'.s'U'l 
(I7:p.jrf,(S3.  " 

4  8KwutILAD.)<2)«Ua.|n. 


n.  p.  2T5,  clHni  EsM  c. 


.SMylneA  K.&U 


J  29.    Hatrimonlaldomiailadafliud.— The  term  "matri- 
monial domicile"  used  In  thia  article  ma?  n: 
The  actual  home  of  the  man  at  the  time  of  the  i 
Tiage;  (2)  the  intended  Joint  home  oi  the  man  and^ 
^voman  at  the  time  of  the  marriage;  (3)  the  home  « 
quired  by  tlio  husband  aubseqnent  to  the  marriB^. 

1.  Actual  domicile.  One's  domicile  la  oi 
manent  home.'  Tlie  permanent  home  of  a  hnsband 
and  wife — of  the  fainilj'  —  is  their  matrimonial  domi- 
cile.' The  husband's  domicile  is  in  law  the  domicile 
of  his  wife;!  the  husband  has  the  right  to  fix  the 
family  home;'  naturally,  then,  the  husband's  home 
nt  the  time  of  the  marriage  usually  becomes  the 
home  of  his  wife  and  family.  Therefore,  when  tbe 
(^ji  domicilii'  Is  applied  to  determine  the  condition 
and  rights  of  hustiand  and  wife,  it  is  generally  the 
law  of  the  actual  domicile  of  the  husband  at  ttve 
thne  of  the  marriage.'  Thus  A,  a  man  domiciled  in 
England,  marries  (anywhere)  B  domiciled  in  Francse. 
The  rights  of  the  parties  to  movable  property  held  t>y 
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either  of  them  are  regulated  by  the  law  of  E!ngland,  the 
man's  domicile,  just  as  if  B  also  had  been  domiciled 
thereJ 

2.  Intevided  domicile.  If  at  the  time  of  their  marriage 
both  parties  intend  to  at  once  make  their  common 
home  away  from  the  husband's  actual  domicile,^  and 
this  intention  they  forthwith  after  their  marriage  carry 
oat,*  this  home  is  deemed  their  original  matrimonial 
domicile,  and  the  law  of  this  place  is  applied  in  all  cases 
in  which  that  of  the  husband's  actual  domicile  would 
otherwise  have  been.^®  Thus,  A  and  B,  domiciled  in  ♦  i 
Maryland,  marry  with  the  intention  of  at  once  settling  in 
Illinois,  which  they  do;  their  respective  rights  to  their 
movables  owned  at  the  time  of  their  marriage  are  regu- 
lated by  Illinois  law.*^ 

3.  New  domicile,  A  husband  and  wife  who  have  a 
matrimonial  domicile  according  to  one  of  the  above 
roles,  may  change  their  home  (this  being  within  the 
discretion  of  the  husband  ^^)  and  acquire  a  new  matri- 
monial domicile,  the  law  of  which  will  regulate  some  of 
their  rights  dependant  upon  domicile  whUe  the  law  of 
the  old  domicile  will  continue  to  regulate  the  rest.^^ 
Thus,  A,  a  man,  domiciled  in  Missouri,  marries  B,  domi- 
eiled  in  Michigan.  Whilst  in  Missouri  they  make  two 
thousand  dollars,  in  trade.  They  afterwards  settle  in 
California  and  while  there  domiciled  make  one  thou- 
sand dollars.  Their  rights  over  the  two  thousand  dol- 
lars are  governed  by  Missouri  law  but  their  rights 
over  the  one  thousand  dollars  are  governed  by  Califor- 
nia law." 


1  Dlscnfised  In  Btewart  M.  <{;  B.  {9  222,  223 ;  Dicey  Dom.  pp.  42, 
4I,33L 

2  Bee  Dicey  Dom.  p.  209 ;  1  Blsh.  M.  <&  D.  {  404. 

3  Stewart  M.  &  D.  5  221 ;  Cheever  v.  Wilson,  8  Wall.  108, 124. 

4  Stewart  M.  <ft  D.  S  253 ;  Hair,  10  KicU  Eq.  163,  ITC 
6    Seepotff,  ??  30,  31,  34,  36,  37. 


I 


T  MceyDott 
9   tlaydcn  v. 


v-ciipon  V.  Kiirne,  TO  III.  *n ;  Ai 
Mutf,  4  lA  All.  IH.  <I7:  MHEon  i 

;  i>>Brelnnti.  Miles,  "Pulge  281, 


5  30,  I«x  domicilii  — SUtm.— Status  generally  de- 
]M)iLds  upon  do m idle.' 

1.  The  atatua  of  husband  and  wife  depends  on  the 
law  of  the  matrimonial  domicile,'  Tiiua,  no  state  but 
tliat  of  the  matrimonial,  or  of  the  wife's  separate  dom- 
ioile,  can  change  (by  divore«)  the  atatua  of  a  husband  or 
B  wife;'  a  husband's  marital  rights  depend  on  the  law 
nr  Ihe  matrimonial  domicile ;'  as  does  his  liability  to  be 
siK'd  for  his  wife's  antenuptial  delits.^  But  a  husband's 
vii:ht  to  correct  and  restrain  his  wife  is  rather  a  matter 
lit  police  regulation,  and  depends  on  the  law  of  the 

2.  A  married  woman's  capacities  or  disabilities  are 
<l(!terminod  by  the  law  of  the  place  where  the  act  is 
done,'  though  logically  they  ehould  depend  on  the  law 
r>.'  the  matrimonial  domicile.'  Thus,  generally  the  va- 
iklLty  of  a  married  woman's  contract  depends  on  the 
1:1"'  of  the  placa,where  it  is  made,'  but  the  validity  of 
her  will  on  the  law  of  lier  domicile.'* 

3.  The  status)  of  parent  and  child  depends  on  the  law 
f  f  the  parent's  domicile."  But  a  parent's  right  to  chas- 
tise a  child  ia  rather  a  matter  of  police  regolatioa,  aad 
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depends  on  the  law  of  the  forum,"  as  does  a  parent's 
liability  in  bastardy  proceedings." 

4.  Legitimacy  depends  on  domicile."  The  legitimacy 
of  a  child  born  or  begotten  during  the  existence  of  an 
alleged  marriage  between  its  fatl^pr  and  mother  de- 
pends on  the  validity  of  their  marriage.^  If  bom  out 
of  wedlock,  the  law  of  the  father's  domicile  at  the  time 
of  its  birth  determines  whether  the  child  becomes,  or 
may  become,  legitimate  in  consequence  of  the  subse- 
quent marriage  of  its  parents.**  But  a  child  may  be 
recognized  as  legitimate  and  yet  be  held  incapable  of 
inheriting  real  estate  under  statutes  of  inheritance." 
So  a  special  act  of  a  legislature  declaring  a  child  legiti- 
mate has  no  extraterritorial  eflfect.^^  But  in  determin- 
ing the  legitimacy  of  a  child  born  before  the  marriage 
of  its  parents,  the  domicile  of  the  mother,*^  the  place  of 
the  child's  birth,*  and  the  place  of  the  celebration  or 
consummation  of  the  marriage^  are  immaterial. 

1  Stewart  M.  &  D.  J2  11»-117, 220;  Dicey  Dom.  pp.  159-168.  Unless 
It  Is  a  penal  status,  or  is  contrary  to  the  policy  of  the  law  of  the 
forum :  Dicey  r)om.  p.  161 ;  see  westlake  Inter.  L.  ?§  397-407 ;  Story 
Confl.  L.  n  50-106 ;  4  Philllm.  Inter.  L.  ?§  365,  389,  522-t'i64  ;  Wharton 
ConQ,  L.  U  84-126  ;  Boss,  129  Mass.  243, 246, 247. 

2  De  Greuchy  v.  Wills,  Law  B.  4  C.  P.  D.  362,  366 ;  Dow  v.  Gould 
91  Cal.  629,  651,  652;  Kelly  v.  Davis,  28  La.  An.  773,  774;  Land,  14 
Smedes  &  M.  99, 100.  But  see  Bank  v.  Williams,  46  Miss.  618, 624  ;  12 
Am.  Bep.  319. 

3  Stewart  M.  <ft  D.  S2  201, 212-223. 

4  Land,  14  Smedes  <&  M.  99, 100. 

5  De  Greuchy  v.  Wills,  Law  B.  4  C.  P.  D.  362, 364,  366. 

6  Dicey  Dom.  p.  193 ;  citing  4  Phillim.  Inter.  L.  ?  486 ;  1  BIsh.  M.  & 
D.  { 407  ;  WTiarton  Confl.  L.  ?  120 ;  Polydore  v.  Prince,  Ware,  402. 

7  Mlll&en  r.  Pratt,  125  Mass.  374, 381, 382  ;  28  Am.  Bep.  241 ;  Graham 
t'.  First  National  Bank  of  Norfolk,  84  N.  Y.  393,  402  ;  38  Am.  Bep.  528. 

8  Because  it  is  a  part  of  her  status:  See  Story  Confl.  L.  { 136 
p.  233 ;  Dicey  Bom.  pp.  159-168. 

9  Pla»<,{37. 
10   Pk>»M36. 

U   See  Gambler,  7  Sim.  263, 270. 

12  Dicey  Dom.  p.  169 ;  Sherwood  v.  Bay,  1  Moore  P.  C.  C.  353,  398 ; 
Johnstone  v.  Seattle,  10  Clark  <&  F.  42, 114,  U5 ;  Nugent  v.  Vetzera, 
Law  B.  2  £q.  704. 


u  Rims,  12)  Hsu.  MS,  n7;  US  Hirverc  Ball,  B  Ind.  M,KI; 
S<vti  V.  Kej',  II  La.  AnTzB,  297 ;  bmlib  r.  Kelly,  23  klas.  Ita,  m;  " 

15  DlcerDom.p.UL -BceSteww-lM.  AD.i}u,iM-12L 

16  IilcerI>(Bii.p.  UI:  otItuttrdnTu,  udnr,  Lnw  R.  1  s.  AD.  ApfL 
441;  ReWiiBbt'BTnina.BLBW  J.Ch,  K1j2Ear  AJ.SSSiseelWn.l 
Dip*.  IM.Nf:  J>gev.Vwdni,IBain.AC.1-'n,4S:  II  Eds.  C.L.St;  7 
Cluk  A  7.aiB,SH,ias;BlwiT  v.Qauld,  Law  R.  a  U.  lTSS,  TO ;  eb»- 
tonre  u.  TooDK,  Iwr  B.  11  Bq.  m.  AT ;  LInsen,  4E  Ala.  111.  414 ;  ewn 
V.  Kvy,  11  Id.  in.  an,  117  i  Barnnm^  Hd.  &^  3^  307,  Kfi :  Bon,  la 
Mkbs.  2^,  24S-3H !  Smith  «.  Xelly.b  MlsB.  1*7,  170:  IB  Am.  SwR; 
Bmlth  V.  ]>«T,  M  Pa.  Bt.  13S,  US :  koney  v.  Clack,  B7  Tex.  dSIL 

IT  Don,  4  Drew.  IM,  1OT :  W  I*w  I.  CD.  M,  100 ;  Skoltowe  r.  VooM, 
Law  R.  11  Eg.  474,  «!7i  Blrtwhlslle  n.  Vardlll,  I  Clark  A  P.  S71,  SJJ, 
fi7;i  Doev.Vardm.SBam.  A  C.43li.4M,4St;  Shaw  c.  Gould.  Law  R. 
i!  rt.  I.  »,  Wi  Llngen,  «l  Ala.  411,  414,  4)S ;  Horvey  n.  Ball,  U  IniL  ». 
ail :  Smilb  V.  Derr,  S4  Pa.  St.  UM,  128.    Oonrra,  Bosa,  12>  llaia  m. 


fe  4  F.  842 :  Blcpy  Dom,  p.  18a. 


J 


^  31.  Lez  domidlii  — HtfrablM.  — The  mutnal  rightt  '■ 
of  husband  and  wifa  to  each  others  movablea  are  | 
determined  by  the  law  of  the  matrimonial  doraiciie.'  M 
the  time  of  the  marriage,  If  the  moTsbles  are  owned  st 
such  time,'  and  if  they  are  subsequently  acquired,  xt 
the  time  of  sncli  acquisition.'  Thua,  the  respective 
righta  of  husband  and  wife  domiciled  in  New  Yorlc  to 
the  wife's  interest  in  an  intestate's  personalty  distrib- 
uted In  England  depend  on  New  York  law.'  So  when 
the  Louisiana  real  estate  of  a  married  woman  whoia 
domiciled  with  her  husband  in  Maryland  is  converted 
into  personalty,  the  husband's  marriage  righta  on  snch 
personalty  attach  according  to  Maryland  law.'  So,  A 
and  B  have  their  matrimonial  domicile  in  England,  and 
there  make  two  thousand  dollars  in  trade.  They  then 
move  permanently  to  Virginia  vhere  they  make  one   i 
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thousand  dollars  in  trade.  Their  respective  rights  to 
the  two  thousand  dollars  are  governed  by  English 
law,*  but,  to  the  one  thousand  dollars  by  Virginia  law.^ 
Whether  property  is  movable  or  immovable  depends 
on  the  law  of  the  place  where  it  is  found,^  though  there 
is  authority  to  the  effect  that  it  depends  on  the  domicile 
of  the  claimants.'  Still  courts  will  sometimes  refuse  to 
apply  any  but  the  local  law.^®  The  rights  of  the  sur- 
vivor in  the  movables  of  the  deceased  depend  upon 
law  of  the  matrimonial  domicile  at  the  time  of  the 
deceased's  death.^^ 

1  Actaal  or  Intended :  Jntef  i  29.  Matrimonial  domicile  defined  : 
AiUe,  i  2a. 

2  Kraemer,  62  Cal.  302, 905 ;  Newcomer  v.  Orera,  2  Md.  297, 305 ;  56 
Am.  Dec.  717;  Dicey  Dom.  p.  288,  citing  Stein,  1  Rose,  462.  481;  Selk- 
rig  t'.  Davis,  2  Hose,  291 ;  Story  Confl.  L.  §  184 ;  Westlake  Inter.  L. 
*  363 ;  4  Phllllm.  Inter.  L.  ??  476-479 ;  Savlgny  Confl.  L.  g  379,  pp.  240- 
247 ;  1  Foelix  Inter.  L.  ^  90.    See  antet  i  27. 

3  HInman  v.  Parlcis,  33  Conn.  18S,  197 ;  Townes  v.  Durbln,  3  Mot. 
(Ky.)  362,  357 ;  Beard  v.  Basye,  7  Mon.  B.  13J^,  142 ;  Gale  v.  Davis,  2 
Mart.  (La.)  304;  King  v.  O'Brien,  33  N.  Y.  Super.  49,  56 ;  Stokes  ?•. 
Machen,  32  Barb.  145, 149 ;  Gidney  v.  Moore.  86  N.  C.  484,  401 ;  Fuss,  24 
Wis.  256,  263,  284 ;  1  Am.  Rep.  180 ;  see  2  BIsh.  M.  W.  §  569 ;  1  Bish 
M.  <&  D.  §  4a5 ;  ante,  ^  27  ;  pout,  {  32.  This  point  is  not  settled  in  Eng- 
land :  Dicey  Dom.  pp.  268-270. 

4  Lett,  7  Law  R.  Jr.  132, 133. 

5  Newcomer  v.  Orem,  2  Md.  297,  305  ;  58  Am.  Dec.  717. 

6  In  spite  of  change  of  domicile,  see  post,  I  32. 

7  Dicey  Dom.  p.  272. 

8  Newcomer  v.  Orem,  2  Md.  297,  305 ;  58  Am.  Dec.  717. 

9  Dancan  v.  Dick,  1  Miss.  281, 286, 287. 

10  Smith  V.  McAtee,  27  Md.  420, 438 ;  ante,  i  24. 

11  Newcomer  v.  Orem,  2  Md.  297,  305 ;  Corrie,  2  Bland.  488,  499 ; 
Harrall  v.  Wallis,  37  N.  J.  Eq.  458 ;  Dicey  Dom.  p.  276 ;  Westlake 
Inter.  L.  J  373 :  Savlgny  Confl.  L.  §  379,  pp.  347,  348.  Consult  oosi,  i  32  ; 
but  see  Bonatl  v.  Welsch,  24  N.  Y.  167, 163. 

i  82.  Efibot  of  clumge  of  domicile. — A  change  of  domi- 
cile immediately  after  marriage,  in  pursuance  of  an  in- 
tention formed  prior  to  marriage,  may  render  the  new 
home  the  real  matrimonial  domicile.^  And  movable 
property  acquired  after  the  acquisition  of  a  new  matri- 
monial domicile  is  governed  by  the  law  of  such  new 
H,  &  w.  — 4. 


I  as  HOME  J 

domicile.'  But  a  change'  al  domicile  does  not  affect 
rights  already  vesl«d'  (though  a  contrary  rule  soems  to 
prevail  in  Missouri)  i'  it  does  not  transfer  a  husband's 
property  back  to  him  free  of  his  wife's  rights  acoordjng 
to  the  law  of  the  old  domicile,'  nor  does  it  give  her  now 
rights  in  her  previously  acquired  prox>erty;'  so  the 
courts  of  her  new  home  wilt  protect  the  wife's  property 
according  to  the  married  woman's  property  act  of  the 
old  domicile.'  Still,  tliough  moving  into  another  State 
does  not  affect  title  to  and  rights  in  existing  property, 
subsequent  transfers  of  such  properly  must  conform 
with  the  lex  loci."  Alao,  tlio  survivor's  rights  as  next 
of  kin  or  legatee'  (rights  which  do  not  vest  during 
coverture)  '<*  depend  on  the  domicile  at  the  time  of  the 
deceased's  death." 


V.  NInimo.  U  Ark.  an,  st^i  Hliimui  v.  Fi 
Tinkler  v.  Uoz,  as  III.  IW ;  inifiala  *.  Jnckson,  < 
Hurler,  a»  lu±  4GS,  «t ;  Beard  r.  Basye,  ) 
Towneaif.Buibln,SUel  '■'-•—  —  ■  ■^— 
Ul ;  Tllexso  u.  wUr-  ' 
■~  13(1;  Wooilcook 


[et.  (Er.)  >»,  3S7 :  KendaUv.  Coons,  i  ^ush,  m. 
1,  «Sre.  TsOm,  itaj  Bond  v.  CnoiinlngB,  70  Me. 
,  Beed,  )  Allen.  OT,  aw ;  tStya  v.  M^abe.  n 


r.Eq.4m:9AII>.j:..  J.  1 

f  o.O'BrJen,  MW.  T.  Bi 


I   Bights  to  pemmaltr  depend  oi 

)   Sr;cSlewartM.*D.  iHK!,45S,15' 
I   Townjar.  Dnrbln.BMel.  (Ky.)  i 


!■.'  Mackeil^  «2  iarb! 


39  HOME  AND  FOREIGN  LAW.  §  88 

I  83.  Lezreisitse — ImmovscbleB. — Bights  of  husband 
and  wife  in  unmovable  j^roperty  of  either  are  deter- 
mined by  the  law  of  the  State  where  such  property  is.* 
In  compliance  with  such  law  such  property  must  be 
willed  2  or  conveyed,^  and  according  to  such  law  it 
descends.*  And  a  foreign  marriage  contract  only  gives 
a  right  of  action  to  be  enforced  according  to  the  juris- 
diction rei  sHcc,^  Thus,  a  statute  barring  dower  by 
divorce  has  no  extra  territorial  effect.®  But  w^hen  real 
estate  is  converted  into  personalty,  the  rights  in  the 
latier  are  at  once  determined  by  the  law  of  the  matri- 
monial domicile,  especially  if  such  personalty  is  moved 
into  another  State.^  Whether  property  is  movable  or 
immovable  depends  on  the  law  of  the  State  where  it  is,' 
though  this  has  been  held  to  depend  on  the  law  of  the 
matrimonial  domicile.'®  Shares  in  corporations  may 
thus  be  immovable  property,"  and  other  property  may 
be  expressly  made  defendant  on  the  local  law.'^  Thus, 
a  bank  dividend  due  a  wife  is  receipted  for  by  the  hus- 
band ;  whether  the  receipt  is  good  depends  on  the  law 
of  the  State  where  the  bank  is." 

1  Glenn,  47  Ala.  204,  207;  McDanlel  v.  Grace,  15  Ark.  465,  478; 
3fason  v.  Fuller,  86  Conn.  100,  162;  Harvey  v.  Ball,  32  Ind.  9S,  m\ 
Hawkins  v.  Ragsdale,  80  Ky.  363,  354 ;  Newcomer  t'.  Orem,  2  Md.  'J97, 
305;  56  Am.  I)ec.  717  ;  Mason  v.  Homer,  105  Mass.  116,  119  ;  Vertner  v. 
Humphreys,  14  femedes  &  M.  130, 143  ;  Frlerson  v.  Williams,  57  Miss. 
451,4(2 ;  Laplce  v.  Gpreandeau,  1  Miss.  4S0,  483 ;  Duncan  v.  Dick  1  Miss. 
2S1, 28S ;  Depas  v.  Mayo,  11  Nev.  314,318  ;  Jones  v.  Gerock,  6  Jones  Eq. 
^"^^  194 ;  Castro  v.  lilies,  22  Tex.  479,  497  ;  GUI  v.  Cook,  11  Vt.  140, 14:{ ; 
Hill  V.  Wynn,  4  W.  Va.  453,  455 ;  Bhaw  v.  Gould,  Law  R.  3  H.  L.  55, 70 ; 
arUe,  i  27. 

2  Depas  v.  Mayo,  11  Mo.  314,  318 ;  49  Am.  Dec.  8?;  post,  §  36. 

,  3  McDanlel  v.  Grace,  15  Ark.  465,  478 ;  Laplce  v.  Gereandeau,  1 
Miss.  4W,  483  ;  Bee  po*^  g  :57. 

^  4  Jnnefl  v.  Gerock,  6  Jones  Eq.  190, 194.  See  Shaw  v.  Gould,  Law 
H.  3  H.  L.  55,  70 ;  Llngen,  45  Ala.  411, 414,  415  ;  Smith  v.  Derr,  34  Pa.  St. 
126,128;  a?ite,  2  27. 

5  Castro  V.  lUles,  22  Tex.  479,  497,  498 ;  ante,  H  27,  28. 

6  Hawkins  v.  Ragedale,  80  Ky.  353, 354 ;  consult  Stewt.  M.  &  D.  2  44a 

7  Newcomer  v.  Orem,  2  Md.  29*/,  305 ;  56  Am.  Dec.  717 ;  ante,  {  33. 

8  Hill  V.  Wynn,  4  W.  Va.  453  455. 

9  Newcomer  v.  Orem,  2  Md.  297,305 ;  56  Am.  Dec  717. 


HmtS'h  n,  WBliu.  37  N.  1.  Eq,  VlB  ;  29  Alb,  L.  J.  170.  17!  ;  (IraliMni  o! 
NorfollE,  a)  Knu.  SX. 

\i  Drake  e.  Glover,  MAlft.3K,B8»;  Smith  s.  McAtee.W  Md.  0), 
^a. 

It  nrabiimr.  Flnit,nt  N.  Y.nviJtH:  n  Am.  Rep,  i:9;ie«  Suntl 
f,  WoJLlB.!7N.  J.  EH-JM;  MAIb.L.  J.  ITO,  ITS.  n. 

J  34.  Lex  lod  wtu-^Talilitr  of  Mta. — Thoagh  per- 
sonal capacity  as  a  matter  of  atatua  should  be  deter- 
mined by  thb  law  of  domicile,'  the  validity  ot  an  act  is 
often  sttid  lo  depend  on  the  law  of  the  State  where  it  is 
done.'     Thia    rule    appllea    partlonlarly    to    nutrrled 


J  3S,  Lex  fori — Proaednn.  —  By  whatever  law  a  right 
in  determined,  in  enforcing  aueh  right  the  form  of  tlie 
remedy  and  the  competency  of  evidence  are  governed 
T)y  the  law  of  the  forum.'  Thus,  a  married  woman 
domiciled  in  Maryland  baa  title  to  her  movables  bj 
law  of  Maryland,'  but  sues  In  respect  thereto  in  Nen 
York,  according  to  forma  and  mode  there  prescribed.' 
So,  even  if  a  married  woman'!*  contract  is  valid,  it  can- 
not be  enforced  in  a  State  where  a  personal  Judgmenl 
eJ:  contractu  against  a  married  woman  is  unknown ; '  II 
innst  ho  enforced,  If  at  all.  In  equity,  though  enforti- 
hlo  at  law  where  made.' 

1  HaiiPj'v.Ball.MIII.SVi.SU;  Bunk n. WUttKmH. in Mlm. «I8. «§■ 
m-.  12  Am.  Hrp.  aiii;  BUMipmRn  r.  Eriff.  S2  N.  Y.  429, <32:  l*BreIciii 
<'  MliPH.s  Piilge,SSI,in;  Holmes  t>.  Beynolds, H  Vt.  t»,*i;  AbboV 


*,(31, 


I..  Erie,  B  W 
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J  86.  Wills  of  married  womea.  — A  will  of  immovable 
property  must  be  executed  in  accordance  with  the  law 
of  the  State  where  such  property  is ;  ^  a  will  of  movable 
property  in  accordance  with  the  law  of  the  testatrix's 
domicile  at  the  time  of  her  death ;'  and  the  word  "exe- 
cuted," in  this  section,  includes  forms  of  the  will, 
capacity  to  make  the  will,  and  power  to  dispose  of  the 
property  willed.'  In  some  States  there  are  special 
provisions  in  regard  to  the  effect  of  foreign  wills.* 

1  1  Jarm.  Wills,  1,  citing  Story  Confl.  L.  g  474 ;  4  Kent  Com.  618 ;  2 
Kent  Com.  429 ;  1  Keof.  WlUs^  397  ;  Darby  v.  Mayer,  10  Wheat  465 ; 
Kerr  v.  Moon,  9  Wheat.  565 ;  u.  S.  v.  Crosby,  7  Cranch,  115 ;  Vamer 
V.  Bevil,  17  Ala.  286 ;  Norris  v.  Harris,  15  Cal.  226,  252 ;  Richards  v. 

•  Miller,  62  111.  417 ;  Calloway  v.  Doe,  1  Blackf.  372 ;  Cornellson  v. 
Browning,  10  Mon.  B.  425 ;  Potter  v.  Tltcomb,  22  Me.  900,  303 ;  Ross, 
129  ilass.  24:<,  246 ;  Eyre  v.  8torer,  37  N.  H.  114 ;  Knox  v.  Jones,  47 
N.  Y.  389;  Bailey,  8  Ohio,  239;  Williams  v.  Saunders,  6  Cold.  60; 
Enohin  t'.  Wylie,  10  H.  L.  Cas.  L 

2  1  Jarm.  Wills  2,  citing  4  Kent  Com.  513,  624  ;  Harrison  v.  Nixon, 
•  Peters,  483, 5(Vl,  605 ;  Smith  v.  Union,  5  Peters,  518  ;  Turner  v.  Fen- 
ner,  19  Ala.  355 ;  Lawrence  v.  Kltteridge,  21  Conn.  677 ;  54  Am.  Dec. 
335;  Perin  v.  McMicken,  15  La.  An.  154 ;  Oilman,  52  Me.  165 ;  Fellows 
V.  Miner,  119  Mass.  541 ;  High,  2  Doug.  (Mich.)  515;  Moultrie  v.  Hunt, 
» N.  y.  394 ;  Chamberlain,  43  N.  Y.  424 ;  Meese  v.  Keefe,  10  Ohio,  362 ; 
Bempde  v.  Johnstone,  3  Ves.  198. 

3  Harrison  v.  Nixon,  9  Peters,  483,  604,  605 ;  Story  Confl.  fS  479  /, 
<79l)';l  Jarm.  Wills,  2. 

4  See  State  v.  McGlynn,  20  Cal.  233 ;  Bailey,  5  Cash.  245 ;  1  Jarm. 
WlUg,  2,  n. 

i  87.  Married  womeoi's  contracts. — A  married  woman^s 
capacity  to  contract  generally  depends  on  the  law  of 
the  place  were  the  contract  is  made ;  ^  or,  according  to 
less  usual  view,  on  the  law  of  her  domicile.^  Her  capac- 
ity to  alien  immovables  depends  on  the  law  of  the  place 
where  they  lie,'  and  movables  on  the  law  of  her  domi- 
cile.* The  validity  of  a  contract  depends  on  the  lavv'  of 
the  place  where  it  is  made,  its  effect  on  the  law  of  the 
place  where  it  is  to  be  performed,  and  its  enforcement 
on  the  law  of  the  forum.^  The  validity  of  a  married 
woman's  contract,  except  as  to  realty,*  may  be  sustained 
^y  the  law  of  the  place  where  it  was  made,  or  of  the 
place  fixed  on  for  its  performance,  or  of  her  domicile  at 
the  time  it  is  made,  unless  prohibited  by  the  law  of 
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the  forum.'  Thus,  a,  wife  domiciled  ii 
makes  a  ooDtract  In  Maine  which  Is  void  byMassaclia- 
seCt's  law,  but  is  valid  by  Maine  law,  it  Is  held  valid  in 
Massachusetts'  and  in  Maine.'  So  a  wife  domiciled  in 
Mississippi  makes  a  contract  in  Tennessee  which  is 
valid  by  Mississippi  law,  but  void  by  Tennessee  law, 
it  is  held  void  In  Tennessee,'"  So  a  contract  valid  in  Illi- 
nois where  it  was  made,  is  enforcible  in  Nevr  Jersey 
where  it  would  have  been  void ; "  but  a,  contract  valid  at 
law  where  made  may  be  enforcible  only  in  equity  in 
another  State."  It  is  hard  to  define  how  tar  the  law  of 
the  forum  may  in  peculiar  circumstances  prevail."  If 
the  promisor  and  promisee  are  in  different  States, 
andtlie  promisor  moils  the  promise  to  the  promisee,  the 
contract  is  made  in  the  Stato  of  the  promisee  and  by  the 
law  thereof." 

1  Scudder  r.Unton.Oin.S,  tD6,«]l;  Drake  v.  Olover,  ai  Ala.  »2, 
S^;  Niioii  v.HuJley.Ta  IlL  «ll,eiS;  Baldwin  v.  Groy.M  Mart.dA.J 
im,  l<a :  t;ant  v.  CrMllon,  II  Murt.  (Lh.I  MU,  Sff :  Andrews  r.  (Jredl- 
tont,  u  t^  4G1. 47a ;  BeM  a.  PacluTd,  h  Mf.  lU,  lib ;  31  Aid.  B^g.  HI : 

Prntt,l"!!SMB«s.374i  377,381  ;  3S  a'ih.  liepT  311 ,  Ilo»,  12B  ^aaa.  J43,  2*1  r 
Wrigiit  ti.  RrmlneWin,  U  N,  J.  L.  48,  SI ;  Pearl  n.  Hanaborougli.  tt 
Humph.  4-^435  :llDlme!i  v.  Bevnalda.snvt.  M,  41 ;  Ue  Creuctay  v. 
Wills,  LAW  H,  4  C,  p.  S.  3G!,  3«1 :  l>lcey  bum.  p.  luS ;  antr,  i  3L 

:  Dowti.  Oonl<l,31  Ca1.«:3,ffil2:  rrtcnan  n.  Wllllanig,  liT  «i»  4SI. 
402.    Sep  Kelly  P.  Davis,  !S  La.  An.  773, 771 :  Itoberla  v.  Wllklnsoo,* 

Ml'aB.4m,Wi  Ftlersonu.  Wlllla'ma,  ST  Mlea.  ISl,  4IQ ;  niiM,  |  33. 

4  KrBemer,G2Cal.3az.3l»:Slce7DDm.p,195;tu)ira,ii.3:aiife,|n 

5  Scud<terv.  union, 91  U.S.  409,411 1  ante, i3& 

S   Mllllkcn  IP.  Pratt,  125  Mass.  374. 3M  ;  M  Am.  Rep.  24L 
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CHAPTER  III. 

Art.  I.    The  Fiction  op  Unity,  JJ  38,  39, 

II.    Conthacts  Between  Husband  and  Wife, 
il  40-48. 

III.  Wrongs    Between    Husband   and   Wife, 

a  47-49. 

IV,  Wills  Between  Husband  and  Wife,  J^  50, 


51. 
V.    SiriTB  Between  Husband  a 


[>WlFI 


gS54- 


Article  I.— The  Fiction  o 


^  88.    The  flotlon  of  unit]'  defined  and  explained.  —  A 

valid  marriago'  makes  the  husband  and  wifo  one  legal 
person.'  This  was  one  of  the  best  settled  fictions  of 
the  common  law.'  The  woman  by  marriage  became 
einUiler  inoTtua;*  she  was  "covered  by,'"'  or  "  merged 
in,'"  her  husband;  she  was  called  a.  femme  covert,''  and 
hor  condition  coverture.'  To  the  civil  law  this  fiction 
was  unknown,*  and  courts  of  equity  began  very  early 
to  recognize  the  separate  existence  of  wives,  and  to  fol- 
low the  civil  law.'"  All  modern  legislation  has  tended 
away  fram  the  common  law  and.  towards  the  civil  law 
and  equity,  and  has  tended  towards  giving  wives  their 
separate  property  and  greater  personal  capacity ; "  but 
the  courts  have  nevertlieless  interpreted  the  statutes  in 
such  a  way  as  to  retain  as  far  as  possible  the  fiction  of 
the  identity  of  husband  and  wife,  and  the  intimacy  of 
the  marriage  relation."    And  so  this  fiction  of  legal 
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unit;  still  affects  more  or  less  all  the  recipiooal  capaci- 
ties of  husband  and  wife,"  and  many  of  tbelt  matual 
rlgbCa  and  obUgations,"  while  from  the  fact  that  it  is 
the  wife  whose  identitjis  lost  arise  all  the  disabilities 
o(  married  womea.^ 

M.4d!1(W,5L  "  "™'  "'"'^*"* ""^*«^' "*'""'■■  "'*'"" 
i  1  BlackM-  Com.  t&;  'i  Kent  Com,  Us;  latl.  (IBS;  Cokp  Llii, 
lei.-MlWTEo,  (513B7,mOilBiBli.  M.  A  11.  ;!7H-Ta0r  IBtah.  M.W. 

Cnla«r,ln;  Hooker  i>.  BBg«9.  es  HI.  J)>i,  io3:  h-iagv.  KInne;.  4» 
IHltH,in:0'Fe[naiv.  Blmplot,  4  towu.  a^l.awrVlnetirJnner  t>. 
VtMter,  I  Uon.  SS,  M;  Tnuler  v.  Lowe,  v,  lii.  i,  I4:  Bameno  •>. 
Anpene,MlIlcb.ei,  «2;  PrUsell  D.Boiii^r,  lo  Mo.t(S,44S;  Aultman 
n 06enDeTer, «  Neb.  mMS;  PMtersoii,  a  tf.  H.IM.IW;  White  v. 
Vijer.MS.  Y.  »a,  a» ;  Boiron, »  Vt.  37d,  Ean. 

i  WMteo. Va«er,29N.Y.3!IS.329.3Xi;clCiiUons,iui»ti,D.2. 

«  O'FerTBilii.  Simplot,4  Iowa,as1.389. 


[arrlK>i]v.Tbl«1e,e7Ma.53e,m);  Smty  ■Eq.ij list, etsHi.,-«nle- 


I  39,  MitoeUanecoi  retnlta  of  Sotion  of  nnlt;.— On  the 
ttooTy  that  husband  and  wife  are  one,  which  theory 
has  never  been  and  Is  nowtiere  logically  and  broadly 
a|>plied,  but  which  in  every  place  where  the  common 
law  is  known,  inflnenoes  the  status  of  married  persons,' 
husband  and  wife  cannot  contract  with  each  other, =  or 
wronf(  each  other  civilly ,'  or  criminally,'  or  sue  each 
nther;'  their  Interests  are  the  same,'  so  that  they  could 
not  testify  for  or  against  each  other;'  a  sale  by  a  trustee 
lo  bis  wife  Is  like  a  sale  to  himself.'  And  In  many 
cases  the  one  oan  act  for  the  other.'    And  because  the 
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wife  is  merged  in  the  Imsband  sho  lakes  his  namo," 
and  beiMimea  a  citizen  of  tlie  U«lt«d  States  if  he  is  one ; " 
ho  Is  tiie  head  of  the  family,"  flies  the  matrimonial 
homo,"  and  has  control  of  the  ciiildren,"  and  to  Houie 
e.ttent  of  the  wife."  When  real  estate  is  conveyed  to 
hnaband  and  wife,  they  hold  it  as  if  ono  person  —  they 
are  tenants  by  entirotiea." 

2    While  u.  Wager,  JS  N.  Y.  »2S,  aac.  330 ;  iWash.  B.  p.sn-.iiati, 


9  Batot^  r,  Spt^ed.  11  Quah.  3^  343;  Kerchnor  v-  Keaiptoa,  t 
Ma.5i«,.WJ;pMi,f{W-lB. 

10  filewart  M.  &  D.  )  489 1  SihDUl.  tl.  &  W.  (  D-l ;  p:M,  )  SL 

11  Kelly  ■■.  Owen,  T  Wall.  *M ;  I.hIiofi  v.  Elmer,  W  N.  Y.  171,  177 
Burun,  1  K«ye«.  Wl ;  Kun"  ".  MoCiirlhy,  U  ».  G.  VD;  Leonard  v 
Oouit,  n  Hop.  3i7 ;  Hex  r.  Manning,  1  Car,  *  K,  SUO. 

M.  A  D,  n  ta,  133,  U9,  313,  3M  -  Evana,  I  Hscg.  Const 


If,  i  00. 
artM.4B.HI2I,! 


t  40,    Gau^e^  orrei'tliu; 
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^  40.  Canses  afEbctinsf  validity  of  contracts  between  hos- 
l»aiid  and  wife. — Contract  between  husband  and  wife 
may  be  attacked  on  one  or  more  of  the  following 
grounds :  — 

1.  Because  husband  and  wife  are  together  one  per- 
8011,1  while  two  parties  are  necessary  to  every  contract.'* 

2.  Because  a  married  woman  cannot  contract  with 
any  one.* 

3.  Because  of  fraud*  or  want  of  consideration ^  as 
between  the  parties. 

4.  Because  of  fraud  on  creditors.* 

5.  Because  of  a  prohibitory  public  policy  ^  or  statute.^ 
In  this  article  only  the  capacity  of  husband  and  wife  to 
contract  together  is  discussed ;  the  other  grounds  of  in- 
validity are  treated  under  "antenuptial  settlements,"® 
"postnuptial  settlements," ^^  and  "deeds  of  separa- 
tion."" 

1  Jnte,i3S. 

2  Scarborough  v.  Watkins,  9  Mon.  B.  540.  545  ;  50  Am.  Dec.  528  : 
White  V.  Wager,  25  N.  Y.  325,  329  ;  post  U  41^5. 

3  Gebb  v.  Rose,  40  Md,  3S7.  393  ;  Burton  v.  Marshall,  4  Gill,  48/, 493  : 
poft,  U  356-368. 

4  Hon,  70  Ind.  135, 139;  Helms  v.  Franclscus,  2  Bland,  544,  564  ;  20 
Am.  Dec.  402  ;  Pierce,  71 N.  Y.  151 ;  27  Am.  Rep.  769 ;  post,  \  110. 

5  Patterson,  45  N.  H.  184,  166 ;  Plummer  v.  Jarman,  44  Md.  632, 
•39  ;po»<,  2  104. 

6  Henkle  v.  Wilsion,  53  Md.  287, 292  ;  post,  R  113-118. 

7  Stewart  M.  <ft  D.  2184. 

8  Stewart  M.  <&  D.  2  185. 

9  Stewart  M.  A  D.  U  32-43,  382, 450, 461-466. 

10  Post,  ch.  6,  U  ^,  ^  seq. 

11  Stewart  M.  <fe  D.  5H81-192. 

i  41.  Coiitract{>  between  husband  and  wife  at  common 
^v.—By  the  common  law  contracts  between  husband 
and  wife  are  absolutely  void  for  want  of  parties  and  the 
^'iie*s  power  to  consent.^  A  mere  personal  executory 
contract  between  them  is  unqualifiedly  void,^  and  a 
transfer  from  one  to  the  other  can  be  effected  only 


through  a  third  party  :■  the  would-be  grantor  convej^ 
lo  a  third  partj,  and  the  third  party  conveya  to  the 
would-be  grantee.'  This  is  perfectly  legitimate,' thongli 
the  rights  of  creditora  cannot  ho  thus  defoated;"  and 
Iletia  against  the  third  party  do  not  attach  to  tho  prop- 
erty as  It  passeH  through  his  hands.'  Thus  a  note  from 
wife  to  husband  is  void ; '  as  Is  a  note  from  husband  lo 
wife,' though  he  has  promised  a.  third  party  to  pay  it." 
So  a  direct  conveyance  by  husband  to  wife,"  or  by  wifi' 
to  husband,"  ia  void.  But  a  wife  may  execute  a  puwir 
in  tavorof  her  husband, "and  deal  with  him  in  art-jire- 
sentative  capacity .'■  These  oontracta  may  be  good  in 
equity  though  void  at  law,"* 

I  Beard,  I  Atk.R:  WBlHiinliinl  u.  Allen,  10  Peten.M3  iwa,SM; 
Stnneii,  Oaium,«  AI%ln,Rl:  FiJi>n«]ii, 21  Ala.  Mg,Ufii  p«>^— -' 
V/aae.  SI  AA.  on  i  D&itale  ViHnnon,  i  Dar.  an :  Baker  e.  Bi 

III,  Jg|,lffiTaaBrl»nn|A«WatldIil.gMon.  B.  SW,ME;  "  ' 
Ss:  MllnIn,llIa.n4,a■;lahIUont^e1llllnKa,U>Ie. « 
v.  Haop«r,iDMe.«71,m;Pmt(inir.ri'v'er7Ss  MiT  —  ' 
Phelon,  Ilk  MiH.  MI,  Mi :  Jenneo.  Marhlc,  57  Mlp 


)ermeyer,llNeb.2Bb,S«4. 

:er,  la  N.  Y.  a».  332,  »J ;  Si  Barb,  i'l 


1   Shepptrson,  Z  Oratt.  101,  CItt ;  cag«  Infra,  n.  5. 

)Cle  t.  Alger, "is  Oray!  V2,  m:  Jewpll  <:  Porlpr,  '-'i  N.  fL  ai' 38- 
trrlam  «.  HBrwn,  J  Kdt/TCh.  70, 82 ;  White  v.  Wagrr,  2E  N.  V.  ffls, 
,xa:  Dukeiit'.  Bpanglpr.HB  Ohio 91, 11», IBS;  auTln  e.  iDgnunTn 
eh.  Eq.  I»,m:  Shepperaoii,  2  (iratt.  a»l.  SOi 
6   Cbicagotf.Magran,TSIIl.Mn,BeS:pii(t,i!1>^tU>. 


49  OONTBACTS  BETWEEN.  J  42 

J  48.  Contracts  between  husband  and  wife  in  equity.  — 
Courts  of  equity  have  always  recognized  both  the  dual- 
ity cf  husband  and  wife,^  and  the  capacity  of  married 
▼omen  to  hold,^  convey,'  and  charge  by  contract,* 
property  which  is  called  their  sole  and  separate  estate.* 
Therefore  these  courts  give  effect  to  a  husband's  prom- 
ises* and  transfers^  to  his  wife,  and  also  enforce  a 
wife's  agreements  with  her  husband  respecting  her 
property  ,8  though  they  do  not  recognize  any  personal 
obligation  she  may  attempt  to  assume.^  But  to  be  en- 
forcible  in  equity  a  contract  must  be  equitable :  ^<*  it 
must  be  fairly  made,"  and  there  must  be  a  proper  con- 
sideration.^2  iphe  intervention  of  a  trustee  is  not  neces- 
sary,^ but  any  contract  directly  between  husband  and 
wife  is  valid  in  equity,  if  the  intervention  of  a  third 
party  would  have  made  it  valid  at  law."  In  this  way 
the  relation  not  only  of  grantor  and  grantee,'*  but  also 
of  debtor  and  creditor,'*  niay  exist  between  husband 
and  wife."  Thus,  courts  of  equity  give  effect  to  deeds 
of  separation ;  '^  to  gifts  from  husband  to  wife,'^  and 
from  wife  to  husband;*^  to  a  deed  from  husband  to 
wife,  at  least  as  a  declaration  of  trust ;  ^  to  a  deed  of 
her  sole  and  separate  estate  from  a  wife  to  her  hus- 
band ;*2  to  a  husband's  agreement  on  valuable  consid- 
eration to  convey  property  to  his  wife;^  to  a  wife's 
agreement  fairly  made  on  valuable  consideration  to 
make  her  husband  an  allowance  out  of  her  separate 
estate ;  2*  so,  a  husband's  note  to  his  wife  in  payment 
for  her  separate  property  will  be  enforced ;  ^  or  his 
promise  to  repay  her  money  which  with  such  under- 
standing she  has  allowed  him  to  use;2<*  when  he  uses 
ber  separate  estate  without  her  knowledge  or  against 
her  wishes,  a  promise  to  repay  will  be  implied  ;  ^  when 
he  uses  it  with  her  consent  and  acquiescence,  a  gift  of 
it  by  her  to  him  will  be  presumed ;  ^  when  he  invests 

H.  &  W.-5. 


it  In  property  he  will  be  decreed  to  hold  such  property 
as  her  trustee ;"  so  he  may  apreo  to  buy  properly  for 
her  with  hia  funds,  she  to  reimburse  him,  and  the 
[iroperty  so  bouftht  is  hers;™  bo  a  wife's  note  to  her 
liUSband  which  would  have  been  valid  at  law  if  drawn 
in  favor  of  a  third  party,  is  valid  in  equity)"  as  are 
]ier  stipulations  in  agreements  which  her  husband  has 
executed  or  by  which  he  is  bound." 


1  cl..  S. }  «,  n. 


K^ompbell,  £  Lea,  Kl,  a 
' :  Sima'v.  Biclca'tla,  3a  I 


Wlnnng  v.'  Peebles,  b  X.  'v.  'tSI,  in; . 
193,<97:iHH(,(lM. 
W  Jonexp.  CUfloo,lMU.i3.E»,SMi 


^iietCii.  US  Ini,  Isi,  ioa;  »  A 
wi.ms!  whlwiF.  Wa^^rM 


IS   Stone  V.  OIaz 


SIMd.^,U4:Myer8v.Elng:,  4^Md.M,n;  Drutyr.  Briscoe,  if  IKt. 
IM.  IC2;  OdeiihnI  r.  D«Tlln,  &  Sflt.  <S,  444;  Morrtnoii  v.  TuistlF,  e? 
Mo.  s:ie,  mi ;  AoUman  v.  Obpram-er^  Stb.  £00,  Wi ;  Itorran,  24  Vt 
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19  Eohner  v.  Ashenauer,  17  Cal.  578, 582  ;  TJnderhlll  t».  Bforgaii,  :il 
Conn.  105, 107  ;  Warlick  v.  White,  86  N.  C.  139 ;  41  Am.  Rep.  4o:i. 

20  Edelen,  11  Md.  415,  420  ;  Kuhn  v.  Stansfield,  28  Md.  210, 215  ;  Hill. 
3S  Md.  183, 185 ;  Lyle,  11  PhUa.  64 ;  infra,  u.  28. 

21  Murray  v.  Glasae,  23  Law  J.  Ch.  126, 127 :  Dale  v.  Lincoln,  fi2  II!. 
22.26;  Sims  v.  Ricketts.  35  Ind.  181,  192;  9  Am.  Rep.  679;  Joiuh.  H 
Md.4'M.  4A3;  Shepard,  7  Johns.  Ch.  57,  61;  11  Am.  Dec.  896;  Bradish 
r.  GIbbs,  3  Johns.  Ch.  52.3,  540.  See  Sexton  v.  Wheaton,  8  Whe«t.  22 ) ; 
1  Am.  Jjcad.  Cas.  1 ;  jwaf.  Postnuptial  Settlements,  {{  99-i:i4. 

22  Scarborough  v.  Watkms,  9  Mon.  B.  540,  545 ;  50  Am.  Dec  52S  ; 

jntt,  ${  205, 238. 

23  Stockett  V.  Halllday,  9  Md.  480, 498 ;  Boone  v.  Stonestreet,  6  :^^'T. 
4W,4%;  Llvlngstoq,  2  Johns.  Ch.  537;  Winans  v.  Peebles,  £1  N.  V. 
423,426  ;  Putnam  v.  Bicknell,  18  Wis.  333, 335. 

24  Moore  v.  Freeman,  Bunb.  205 ;  Story  Eq.  Juris.  { 1372. 

25  McCampbcll,  2  Lea,  661, 664. 

2B  Hon,  70  Ind.  1*5,  i:o  ;  Drury  v.  Briscoe,  42  Md.  IM,  162 ;  Hill,  ng 
Md.  1S.J.  135  ;  Edelen,  11  Md.  415, 420 ;  Moyer,  77  Pa.  St.  482. 

27  Gover  v.  Owlngs,  16  Md.  91,  99 ;  Edelen,  11  Md.  415,  420.  tSe<t 
qrurre. 

28  Courtwrlght,  53  Iowa,  57,  60 ;  Hamilton  v.  Llghtner,  63  Iowa, 
470, 472  ;  Sabel  v.  Sllnghiff,  52  Md.  132, 134 ;  Jacobs  v.  Hesler,  113  ]Vtnss. 
157;  Clark  v.  Rosekrans,  31  N.  J.  Eq.  655;  Reeder  v.  Flinn,6RIch. 
218 ;  Llshey,  2  Tenn.  Ch.  6. 

29  Harris  v.  Brown,  30  Ala.  401,  402  ;  Rich  v.  Tubbs,  41  Cal.  84,  »> ; 
Ingersoll  v.  Truebodv,  40  Cal.  603.  611 ;  Thomas  v.  Standlford,  49  M'l. 
131, 184 ;  Keller,  45  Md.  270, 274  ;  Tresh  v.  Wlrtz,  34  N.  J.  Eq.  124,  129. 
Con3ultpo«^?2  88, 132. 

30  Mvers  v.  King,  42  Md.  65,  70.  See  McCowan  v.  Donaldson,  128 
Mass.  1G9  ;  pM«,  {f  84,  88. 

31  Morrison  v.  Thistle,  67  Mo.  506, 601. 

!C  See  Townshend  v.  "Windham,  2  Ves.  7 ;  More  v.  Freeman,  Bunb. 
36;  Wormley,  98  111.  544,  553 ;  Robertson,  25  Iowa,  350,  351,  854 ;  Me- 
Ciibbin  V.  Patterson,  16  Md.  179,  186 ;  Livingston,  2  Johns.  Ch.  5S7, 
539;  Garver  v.  Miller,  16  Ohio  St.  527,  531 ;  Hutton  v.  Duey,  8  Pa.  St. 
100,104. 
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I  48.  Contracts  betv^een  huBband  and  wife  nndor  statutes. 
— Th  word  "contract"  in  this  section  includes  (1) 
executory  contracts  or  contracts  proper;  (2)  executed 
contracts  or  transfers;  (3)  and  transfers  without  con- 
sideration, or  gifts.  Under  the  unwritten  common  law 
contracts  between  husband  and  wife  are  absolutely 
void  at  law,  because  a  wife  has-  no  capacity  to  contract 
at  aU,  and  because  husband  and  wife  being  one,  any 
contract  between  them  is  void  for  want  of  parties.^  I>iit 
in  equity  where  the  duality  of  husband  and  wife  has 
always  been  recognized  and  where  a  wife  has  always 


i*8 

had  a  limited  capacity  to  contract  aa  to  her  separate  prop- 
irty,  contracts  between  husband  and  wife  if  equili^'c 
vre  valid.'  The  statute,  the  effoctof  which  tain  question, 
.nay  refer  (1)  expressly  to  contracts  between  husband 
,ind  wife,  or  (2)  simply  to  contracts  of  married  women, 

1.  Some  statutes  expressly  prohibit  contracts'  or 
ome  contracts'  between  husband  and  wife;  others 
xpressly  authorize  them.'  A  statute  prohibiting  con- 
racls  between  husband  and  wife  destroys  their  prior 
apacity  only  ho  far  as  such  capacity  is  expraasly  rc- 
'erred  to  or  as  is  necessary  to  secure  the  efficiency  of 
the  statute.*  A  statute  autliorizing  contracts  laetween 
husband  and  wife  generally  includes  all  contracts  each 
;ould  make  with  a  third  party,  but  if  it  spoeiflea  cer. 
rain  conljacts  the  capacity  it  gives  is  confined  lo  these.' 
rr  annexed  lo  a  general  statute  empowering  a  married 
woman  to  contract  there  is  a  clause  excepting  certain 
specified  contracts  with  her  husband,  snch  statute 
givos  her  power  to  make  all  contracts  with  her  hus- 
band, but  those  excepted,  which  It  enables  her  to  make 
with  third  parties."  Thus,  under  the  Alabama  statute, 
which  provides  that  a  married  woman  may  contract 
but  may  not  make  a  contract  of  sale  with  her  husband, 
she  may  make  any  other  contract  with  him  and  receive 
gifts  from  him;'  and  under  the  Maryland  statute, 
whieli  provides  that  a  married  woman  may  acquire 
property  except  from  her  husband  in  prejudioe  of  his 
creditors'  rights,  she  may  acijuire  property  directly 
from  her  husband  when  his  creditors  are  not  afiected ; " 
but  a  statute  like  that  of  Iowa"  authorizing  transfers 
Isotween  hustwnd  and  wife  does  not  authorize  personal 
contracts.''  There  are  statutes  on  this  subject  like  that 
of  Kansas,"  the  effect  of  which  must  be  purely  apeoa- 
latlvo.  i\  . 

2.  Married  women   acts  not  referring  to  oontiactfl 
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between   husband   and  wife,  but   giving   a   married 
woman  the  capacity  to  contract  witli  the   assent  or 
joinder  of  her  husband,^*  do  not  enable  her  to  contract 
with  her  husband,*^  except  perhaps  when  assent  alone 
is  required  to  transfer  property  to  him  in  equityj* 
Tlias,  where  a  married  woman  can  convey  only  by 
joint  deed  with  her  husband  such  a  joint  deed  to  her 
husband  is  void ;  '^  and  where  she  can  jointly  with  her 
husband  make  written  contracts '^  a  promissory  noto 
by  husband  and  wife  to  husband  is  void,'*  but  where  a 
married  woman  may  assign  her  property  with  the 
assent  of  her  husband,  such  an  assignment  may  be 
valid  in  equity.^    Whether  a  general  statute  enabling 
a  married  woman  to  contract  as  if  unmarried,^  enables 
her  to  contract  with  her  husband  is  disputed.^    On  the 
one  hand  it  is  said  that  the  incapacity  of  husband  and 
wife  to  contract  together  is  an  incapacity  of  the  hus- 
band as  well  as  of  the  wife  and  is  not  now  removed 
when  the  incapacity  of  the  wife  alone  is  destroyed ;  ^ 
that  contracts  between  husband  and  wife  are  void  not 
only  because  one  of  the  parties  is  under  disability,  but 
because  both  parties  are  one,  ^  and  therefore  are  not 
made  valid  by  a  statute  which  simply  removed  that 
disability ;  ®  that  the  rule  is  well  settled  that  married 
women  acts  do  not  affect  the  unity  of  husband  and 
wife,*  and  by  this  iiile  a  married  woman's  enabling  act 
changes  the  status  of  a  wife  only  toward  third  persons 
unless  it  refers  expressly  to  her  husband.^^    On  the 
other  hand  it  is  assumed  that  legislatures  intended  to 
include  contracts  with  husbands.^s    The  former  is  the 
correct,  but  the  latter  is  the  best  established  view.    It 
is  consistent  with  both  views  that  courts  of  equity, 
which  have  never  recognized  the  disability  from  the 
tmity  of  husband  and  wife,'®  should  put  contracts  be- 
tween husband  and  wife  relating  to  her  statutory  sepa- 
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rate  estate  on  the  ssme  footing  as  coDtrocts  rslstii^  to 

her  equilnble  separate  eatSite,'''  especially  as  statutes 
creating  separate  estates  are  often  simply  declaratory 
ol  the  unwritten  law  administered  by  courts  of 
equity." 
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V-  Wafer,  SS  K. 


I    I^  Ctv.  Cods,  1S7S,  if  2328,  £ 
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lows  R.  C.  18*.  1  2! 


6  SeeWhilrHgec.  BBrry,i2Md.l«, 
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^.  11, 13 ;  w'owlwanl  v.  Sweet,  61  S,  Y.  fll.   That  she  cannot, 
(«[  V.  BoggB,  SI  UL  UU,  1«1 ;  Wbltuey  v.  Claaaon,  S.  i.  U.  Uan. 
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Nov.  8, 18M ;  Knowles  t'.  Hnll,  9D  Mass.  882,  GA4, 665 ;  Lord  ».  Parker, 
3  Allen,  127, 12a;  Aultman  ?'.  Obermeyer,  6  Neb.  280.  2M:  Savage  v 
O'Neill,  42  Barb.  374,  R7J ;  White  v.  Wager,  25  N.  Y.  828, 386-884  ;  <mte, 
114. 

2?.  White  V.  Wager,  25  N.  Y.  328, 833 ;  denied,  Bordeno  v,  Amperse, 
H  3tlch.  87,  91. 

W  Sttpnif  n.  1  ;  ante,  ??  38, 41. 

25  White  V.  Wagor,  25  N.  Y.  328, 838. 

26  See  foil  discussion  of  this  rule :  Ante,  { 14. 

27  See  cases  cited,  «i/pm,  n.  22. 

23  Wells  t'.  Oaywood,  3  Colo.  487, 494 ;  cases  n^pni,  n.  tt 
29  Supra^  n.  2 ;  ante,  i  42. 

,  ao  See  Whltrldge  v.  Barry,  42  Kd.  140,  152 ;  HaU  v.  Eccleston,  S7 

M(L  510, 520 ;  infra,  n.  31. 

JQ   Jenne  v.  Marble,  37  Mich.  819,  323 ;  Albin  v.  Lord,  89  X.  H.  196» 
Wl,  204  ;an<e,«  18.  ,  «.«, 

§  44.  Antennptial  contracts  between  hnsband  and  wife.— 
Transfers  of  property  are  not  aft'ected  by  the  subsequent 
marriage  of  the  grantor  and  grantee.*  But  if  in  the  case 
of  executory  contracts,  the  promisor  or  obligor  marries 
the  promisee  or  obligee,  the  contracting  parties  become 
one,2and  the  obligation  of  the  contract  is  destroyed.' 
Such  is  the  rule  at  common  law  *  necessarily,  as  the  hus- 
band is  bound  to  settle  his  wife's  antenuptial  obliga- 
tions,* is  entitled  to  collect  her  debts,*  and  cannot  sue  or 
be  sued  by  her.^  And  the  same  rule  applies  when  one 
of  several  obligors  marries  one  of  several  obligees,* 
But,  even  at  law,  if  one  of  the  parties  contracted  in  a 
representative  capacity,'  or  if  the  contract  was  made  to 
take  eflfect  after  marriage,^®  it  was  not  extinguished ;  and 
courts  of  equity  liave  always  sustained  contracts  fairly 
niade  in  consideration  of  marriage,**  contracts  which 
fall  within  the  definition  of  marriage  settlements,**  If 
a  husband  agrees  by  marriage  settlement,  *3  or  other- 
wise,** that  his  wife  shall  have  her  property  to  her 
separate  use,**  or  if  a  statute  secures  to  her  her  "prop- 
erty "  w  owned  at  the  time  of  her  marriage,*^  an  obliga- 
tion of  her  husband  held  by  her  is  not  extinguished, 
for  choses  in  action  ex  contractu  are  ^^ property. ^^  *®    But 
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sucb  an  agreement  or  Btatute  has  no  effect  on  a  wife's 
obligation  to  Iter  husband."  An  assignment  o(  the 
obligation  before  marriage  prevents  its  estinguish- 
mont,*  but  assignment  after  marriage  has  no  saving 
ftl'eet."  The  enforcing  of  contracts  wbicb  are  not  extin- 
guished depends  on  the  law  of  procedui 
all  remedy  is  suspended  during  covertui 
hj  statute  thera  Is  full  remedy  at  law;**  but  tisually 
such  contracts  are  enforced  only  by  courts  of  equity," 
Miiiich  are  not  hampered  by  the  fiction  of  unity  of  bus- 
land  and  wife."  After  the  death"  of  the  promisor," 
or  promisee,^  the  remedy  is  at  law,  as  it  is  after  a  decree 
of  absolute  divorce  between  t!ioni.>°  Thus,  an  ante- 
nuptial contract  between  husband  and  wife  renouncing 
or  settling  marriage  property  rights  is  not  extinguished 
by  marriage,"  nor  is  a  promissory  note  from  husband 
to  wife  in  consideration  of  marriage."  One  of  several 
covenantor's  marries  one  of  several  covenantees,  the 
covenant  is  released."  A  woman  marrlesoneofafirm 
which  Is  Indebted  to  her ;  by  an  antenuptial  settlement 
lier  property  is  secured  to  her,  her  right  against  the 
tirm  Is  not  extinguished."  A  married  woman  buys  a 
note  against  her  husband,  he  never  aslcs  lier  for  it  or 
asserts  his  marriage  right  to  it,  it  is  not  extinguished."* 
A  woman  just  before  her  marriage  actually  assigns  a 
note  against  her  future  husband  to  a  third  party,**  but 
iloes  not  indorse  it  till  after  her  marriage,  the  note  is 
not  extinguished."  A  husband  takes  an  assignment  of 
a  claim  against  his  wife  from  a  third  party,  he  tliea 
assigns  it  back,  it  is  exlinguished.^  A  woman  mort- 
.gee,  the  mortgage  i.s  released 
»n's  property  act."  A  statute 
n  her  separate  property ;  she 
«  from  her  husband ;  she  may 


gagor  mamea  the  mo 
111  spite  of  a  married  vt 
secures  a  married  W( 
1  antenuptial  i 


*  according  to  different  practice,  at  laiv,* 


OONTRACrrS  BirrWBBN. 


or  in  equily,*'  but  a  debt  due  her  by  him  for  antenup- 
tial servicss  is  released  in  spite  of  suoh  a  atatute." 
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I  4S.  The  relatioii  of  debtor  and  creditor  iMtweca  hui- 
■band  snd  wife.  —  According  tothef^rms  o(  seotioiiH -H- 
41  Ihe  relation  of  debtorand  creditor  may  eilst  between 
Imsband  and  wif^.'  No  stronger  proof  is  required  (o 
tstabUah  this  relation  in  th)a  case  ttian  in  other  cases;' 
and  the  wife  or  husband  has  no  legal  advantage  over, 
or  disadvantage  with  respect  to  other  creditors.'  Tiius, 
if  a  husband  inay  prefer  a  stranger  creditor  he  may 
Iirefer  his  wife  if  she  is  a  creditor,'  but  his  wife  has  »9 
wito  no  lien  on  liis  estate  for  his  debts  to  her.'  Though 
a  husband  has  bought  with  her  money  land  iti  his 
iiamc.  Ills  assignee  without  noUoe  takes  it  free  of  the 
trust,' and  she  must  proceed  against  ber  husband  as  any 
other  creditor  would  for  breacli  of  contract  or  trust.' 
tilUl  this  relation  between  tiicm  is  not  altogether  nor- 
inai,  for  it  is  sometimes  recognized  only  in  equity,' 

t    Sea  also  dolleotud  cases  as  to  law  of  dlffBrent  States  1u  t  M. 


59  CONTRACTS  BETWEEN.  §  46 

3  Rowland  v.  Flummer,  50  Ala.  182,  193 ;  Mayfield  v.  Kilgour,  13 

M(L  240,244.  '         '        ^         ' 

4  Rowland  v.  Plummer,  50  Ala.  182, 193 ;  Tomllnson  v.  Matthews, 
98  IlL  isi  ;  I-^ench  v.  Motley,  63  Me.  326,  327  ;  Mayfield  v.  KUgour,  31 
M(1.240, 344  ;  Crane  v.  BarkdoU,  59  Md.  534,525  ;  Jaycox  v.  CaldweU,  61 
N.  Y.  395,  398 ;  Bose  v.  Latshaw,  90  Pa.  St.  238,  241 ;  Lahr,  90  Pa.  St. 

sai,bn. 

5  Betts,  18  Ala.  787. 

6  Gorman  v.  Wood,  68  Ga.  624, 627. 

7  Betts,  18  Ala.  787. 

8  Ante,  }  42  ;  post,  gg  127, 132. 

J  48.    Becent  decisions  as  to  contracts  between  husband 

and  wife. — The  result  of  the  combination  of  the  statutes 
of  the  various  States  with  the  unwritten  law  may  be 
seen  in  recent  and  leading  cases  in  the  Supreme  Court 
of  the  United  States,*  and  in  Alabama,^  Arkansas,* 
California,*  Colorado,*  Connecticut,*  Delaware,^  Flor- 
ida,* Greorgia,*  Illinois,!**  Indiana,**  Iowa,  **  Kansas,** 
Kentucky,**  Louisiana,*^  Maine,**  Maryland,*^  Massa- 
chusetts,** Michigan,*®  Minnesota,**  Mississippi,^  Mis- 
souri,22  Nebraska,23  Nevada,**  New  Hampshire,'®  New 
Jersey,**  New  York,"  North  Carolina,'^  Ohio,»  Oregon,** 
Pennsylvania,**  Rhode  Island,**  South  Carolina,**  Ten- 
nessee,** Texas,**  Vermont,**  Virginia,*^  West  Virginia,** 
Wisconsin.*'  Postnuptial  settlements  are  fully  dis- 
cussed in  another  chapter.** 

1  Bank  v.  Banks,  101 U.  8.  240, 244 ;  Jones  v.  CHfton,  101  U.  S.  225, 
29;  Kesner  v.  Tri^g,  98  U.  8.  RO;  Wallingsford  v.  Allen,  10  Peters, 
«3,  m ;  Sexton  v,  Wheaton,  8  Wheat.  229  ;  1  Am.  L.  C.  L 

^  2  Goodlett  V.  Hansel,  66  Ala.  151 ;  Harden  v.  Darwin,  66  Ala.  55 ; 
Haynie  v.  Miller,  61  Ala.  62 ;  Helmetag  v.  Fronk,  61  Ala.  67 ;  McMil- 
lan V.  Peacock,  67  Ala.  127  ;  Barker,  32  Ala.  473  ;  Stone  v.  Oazzam,  46 
Ala.  269  ;  Reel  v.  Overall,  39  Ala.  138  ;  Goree  v.  Walthall,  44  Ala.  161 ; 
Goodrich,  44  Ala.  670 ;  Johnson  v.  West,  43  Ala.  699 ;  Bibb  v.  Pope,  43 
Ala.  130;  Northlngton  v.  Faber,  52  Ala.  45;  Barclay  v.  Plant,  50  Ala, 
wj;  Rowland  v.  Plummer,  60  Ala.  182;  Halloway  v.  Grace,  50  Ala. 
^;  Frierson,  21  Ala.  549,  555. 

3  Ward,  88  Ark.  586 ;  Chambers  v.  Sallie,  29  Ark.  407 ;  Eddnis  v. 
Back,  %i  Ark.  507 ;  Smith  v.  Yell,  8  Ark.  470  ;  Dodd  v.  McCraw,  8  Ark. 
lOi;  4b  Am.  Dec  301. 

4  mgg\n9y  46  Cal.  259;  Swain  v.  Duane,  48  Cal.  358;  Rich  v, 
Tubbs,  41  Cal.  34 ;  Wilson,  36  Cal.  447,450 ;  Peck  v.  Brumma«in,  31  Cal. 
440 ;  Dow  V.  Gould,  31  Cal.  629  ;  Fuller  v.  Ferguson,  26  Cal.  546 ;  Burpee 
t'.  liunn,  22  Cal.  191;  Kohner  v.  Ashenuuer,  17  Cal.  578;  Barker  v» 
Koneman,  13  CaL  9 ;  George  v.  Ransom,  14  Cal.  658. 
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5  Weill  V.  Garwood,  S  Colo.  487, 494. 

6  Grain  v.  Shipman,  45  Conn.  872 :  Boardman,  40  Conn.  109  ;  Jen- 
n!nt(M  t'.  DaviH,  81 1'onn.  134 ;  UnderhUl  v.  Morgan,  83  Conn.  105^  107  ; 
Wutruoa  v.  Walker,  7  Conn.  224. 

7  Ktlby  V.  Goodwin,  2  DeL  Cta.  «L 

8  Alston  V.  Bowles,  IS  na.  117. 

0  Frands  v.  Dickel,  68  Oa.  255,  2S7,  286 ;  Thommon  v.  Feoftln,  O 
On.  R-2 :  Buukor  t>.  Worrell,  55  Gx  3Si ;  S7  Qa.  235 ;  Shorter  o.  Metblr, 
62  Uo.  25 ;  Cburchlll  t*.  Corker,  25  Ga.  47B. 

10  Klnkead,  8  Bin.  405, 410 ;  Brett  v.  Teaton,  101  IlL  242, 283  ;  Tyfoer- 
and  V.  Raucke,  96  III.  71 :  Tomllnson  v.  Matthews,  98  111.  IKS ;  Hamll- 
tuii,  K.)  IlL  »49, 351 ;  Whitford  v.  Da^sett,  84  IlL  144 :  Hacket  v.  Bailev, 
86  111.  74 :  Brooks  v.  Keans,  86  IlL  547,  640 ;  Morris  v.  Tillaon,  81  IlL 
607  ;  Hagebust  v.  Rowland,  78  IlL  40 ;  Doyle  v.  Kelley,  75  IlL  574 ;  Pat- 
ton  V.  Gates.  67  IlL  164  ;  Wartman  v.  Price, 47  IlL  22:  Heaslnsv.  Mc 
CIo8ky,37  IIL  842;  Brownell  v.  Dixon,  37  IlL  1J7;  Iinlay  «.  Dicker- 
son,  29  IlL  9 ;  Powers  v.  Green,  14  IlL  887. 

11  81ms  V.  Rlcketts,  85  Ind.  181, 190-194 ;  9  Am.  Rep.  C79;  Unc  v. 
Bllxzard  70  Ind.  25 ;  Buchanan  v.  Lee,  69  Ind.  117  ^herman  v.  Hog- 
land,  64  Ind.  578 ;  Brookbank  v.  Kennard,  41  Ind.  839 ;  Brick  v.  Scott, 
47  Ind.  299  ;  Kinneman  t>.  Pyle,  44  Ind.  275 ;  Ravvell  v.  Klein,  44  lud. 
2J0  ;  Kixon  V.  Cuffy,  33  Ind.  211 ;  Maltox  v.  Hlghshuc,  39  Ind.  OSu 

12  Lenton  i».  Crosby,  64  Iowa,  474 ;  Courtwrlght,  68  Iowa,  57  ;  Rob- 
ertson, '2o  Iowa,  aiO.  STv*) ;  McMullen.  10  Iowa,  412;  Wright,  16  Iowa, 
4U6 ;  Logan  v.  Hall,  19  Iowa,  49L 

13  Greer,  24  Kan.  101. 104 ;  Horder,  23  Kan.  891 ;  Dickson  t^.  Randall 
10  Kan.  212  ;  Faddis  t>.  Wooldnels.  10  Kan.  56 ;  Monroy  v.  May.  9  Kan. 
486 ;  Going  v.  Cms,  8  Kan.  85. 

14  Scarborough  v.  Watklns,  9  Mon.  B.  610,  545 ;  60  Am.  Dec.  528 ; 
Barnaby,  14  Bush,  485;  Campbell  v.  Gilbreath,  12  Bush,  45J  ;  Powell, 
6  Bush,  619, 620 ;  Luitimer  v.  Glenn,  2  Bush,  543 ;  Klnniard  v.  Daniels, 
13  Mon.  B.  496. 

15  Ames,  88  La.  An.  1317 ;  Lehman  v.  Levy,  80  La.  An.  745 ;  Willis 
V.  Ward,  30 1«a.  An.  1282 ;  Newman  v.  Baton,  27  La.  An.  341 ;  Warfield 
V.  Bobo,  21  La.  An.  466. 

16  Blake,  64  Me.  177, 181 ;  Bond  v.  Cnmmlngs,  70  Me.  128 ;  French  r. 
Holmes,  67  Me.  186 ;  Grant  v.  Ward,  64  Me.  239  ;  McKee  v.  Garcelon, 
60  Me.  167  ;  11  Am.  Rep.  200 ;  Randall  v.  Lunt,  51  Me.  246;  Allen  v. 
Hooper,  60  Me.  371,  374  :  Winslow  v.  GUbreth.  60  Me,  90  ;  Motley  v. 
Sawyer,  34  Me.  540 ;  33  Me.  68  ;  Johnson  v.  Stillings,  35  Me.  427 ;  Davb 
V.  Herrick,  37  Me.  887. 

17  Sabel  v.  SlinghUT,  62  Md.  132, 134 ;  Thomas  v.  Standfford,  49  Md. 
181, 185 ;  Odenhal  v.  Devlin,  48  Md.  439, 446 ;  Trader  v.  Lowe,  45  Md. 
1, 14:  Keller,  45  Md.  270, 277  ;  Drury  v.  Briscoe,  42  Md.  154. 162 ;  Mvers 
V.  King,  42  Md.  65, 70 ;  Gebb  v.  Rose,  40  Md.  387, 892  ;  Hill,  38  Md.*  183, 
185;  Preston  v.  Fryer,  38  Md.  221,  225;  Barton,  32  Md.  214,  234 ;  Mav- 
fleld  V.  KUgonr.  31  Md,  240, 244  ;  Knhn  v.  Stansfleld,  28  Md.  210, 215 ; 
Jones,  18  Md.  464, 468 ;  McCubbin  v.  Patterson,  16  Md.  179, 185 ;  Stockett 
V.  Haillday,  9  Md.  480,  498 ;  Bowie  v.  Stonestreet,  6  Md.  418, 4.% ;  Crane 
V.  Barkdoll,  50  Md.  634,  635^ 

18  Fellows  V.  Smith,  130  Mass.  378 ;  Cowen  v.  Donaldson,  128  Mass. 
169 ;  Degnan  v.  Farr,  126  Mass.  297. 298 ;  Hawkins  v.  Providence  Rail- 
road, 119  Mass.  596 ;  20  Am.  Rep.  353 ;  Whitney  v.  Wheeler.  116  Maaa 
460 ;  Towle,  114  Mass.  167 ;  Bassett,  112  Mass.  99, 100 ;  Bancroft  v.  Curtis, 
108  Mass.  47 ;  Abbott  v.  Winchester,  106  Mass.  115 ;  Chapman  v.  Kel- 
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logg,  IffiKaas.  246. 248 ;  Knowles  v.  Hull,  99  Mass.  S62, 564 ;  Jackson  v. 
Parks,  10  Cash.  550;  Lord  v.  Parker,  3  Allen,  127, 129 ;  Carley  v.  Green, 
B  Allen,  IW,  106 ;  Motte  v.  Alger,  15  Gray,  822,  323. 

19  Hyde  v.  Powell,  47  Mich.  1S6 ;  Randall,  37  Mich.  563,  571 ;  Jenne 
«.  Marble.  37  Mich.  319,  321 ;  Loomls  v.  Brush,  36  Mich.  40,  46 ;  Ran- 
som, 30  Mich.  328,  330  ;  Deories  v.  Conklin,  22  Mich.  255 ;  Burdeno  v. 
Amperae,  14  Mich.  91, 97 ;  Watson  v.  Thurber,  11  Mich.  457. 

a>  Saodford  v.  Johnson,  24  Minn.  172 ;  Tullis  v  Firdley,  9  Minn.  79. 

21  Oregory  v.  Dodds,  60  Miss.  549, 552  ;  Chaffe  v.  Benvlt,  60  Miss.  34, 
»;  Memphis  v.  Scruggs,  50  Miss.  2M ;  Kaufman  v.  Whitney,  60  Miss. 
KB;  Thorns,  4b Miss.  263 ;  Butterfleld  v.  Stanton ,  44  Miss.  1&. 

22  Morrison  v.  Thistle,  67  Mo.  596, 601 ;  Tennison,  46Mo.  77 ;  Frissel 
V.  Rosier,  19  Mo.  443, 449. 

23  Omaha  v.  Bartlett,  8  Neb.  819 ;  Aultman  v.  Obermeyer,  6  Neb. 
J»,26i 

M  Nev.  Rev.  1873,  2  169. 

K  Congh  V.  Bussell,  55  N.  H.  279 ;  Houston  v.  Clark,  60  N.  H.  479 ; 
Boss  V.  George.  45  N.  H.  467,  468  ;  Patterson,  45  N.  H.  164,  166 ;  Albln 
«.  Lord,  39  N.  H.  196, 203 ;  Jewell  v.  Porter,  31  N.  H.  34,  38  ;  Burleigh 
«.  Coffin,  22  N.  H.  118, 127. 

26  Woodniflf  t>.  Clark,  42  N.  J.  L.  198 ;  Sklllman,  13  N.  J.  Eq.  403. 

27  Whitaker,  S2  N.  Y.  370,  373 ;  Woodworth  v.  Sweet,  51  N.  Y.  8, 11  ♦ 
Jaycox  V.  Caldwell,  61  N.  Y.  a95,  398 ;  Winans  v.  Peebles,  32  N.  Y.  423» 
4M;  White  V.  Wager,  26  N.  Y.  328,  332 ;  Abbey  v.  Dego,  44  Barb.  374, 
»;  Damon  V.  hSi,  38  Barb.  140;  Savage  v.  O'Neill,  42  Barb.  378:  44 
H.  Y.  298 ;  Wright,  59  Barb.  527,  528 ;  Perkins,  62  Barb.  406  ;  Zimme- 
aan  t.  Erhard,  68  How.  Pr.  11 ;  Kelly  v.  Case,  18  Hun,  472  ;  Towns- 
hend,  1  Abb.  N.  C.  81;  Seymour  v.  Fellows,  53  How.  Pr.  471 ;  Van 
Order,  8  Hun,  315;  Meeker  v.  Wright,  11  Hun,  536;  Livingston,  2 
Johns.  Ch.  538. 

28  Warllck  v.  White,  86  N.  C.  139;  41  Am.  Rep.  453;  Reucher  v. 
winne,  86  N.  C.  268, 275 ;  George  v.  High,  85  N.  C.  99 ;  Dula  v.  Young, 
WN.  C.  450 ;  Kee  v.  Vaasar,  2  Ired.  Eq.  653. 

,  29  Crooks,  34  Ohio  St  610 :  Huston  v.  Cone,  24  Ohio  St.  11 ;  Oliver  v 
Moore,  23  Ohio  St.  473 ;  26  Ohio  St.  298 ;  SmUey,  18  Ohio  St.  543,  644  ; 
Fowler  V.  Trebein,  W  Ohio  St.  403, 497. 

ao  Elfelt  V.  Heach,  6  Oreg.  256. 


Jl  Flattery,  91  Pa.  St  474 ;  Bedell,  87  Pa.  St  610  ;  Kelly,  86  Pa.  St 
g ;  Darlington,  86  Pa.  St  512 :  27  Am.  Rep.  726 ;  Morris  v.  Zelgler,  71 


51  Pa.  St  450, 453 ;  Bear,  83  Pa.  St  525,  527 ;  Coates  v.  Gerlach,  44  Pa. 
8t  45 ;  Miller,  44  Pa.  St  170 ;  Dillinger,  35  Pa.  St  367 ;  Hutton  v,  Duey, 
*  Pa.  St  100, 105. 
32  Steadman  t;.  Wilbur,  7  R.  I.  481. 

^33  Wade  V.  Fisher,  9  Rich.  Eq.  294 ;  Hodges  v.  Cobb,  8  Rich.  50 ; 
Beeder  v.  Flynn,  6  S.  C.  216. 

W  McCampbell,  2  Lea,  661,  e&i ;  Pile,  6  Lea,  508  ;  40  Am.  Rep.  60. 

J&  WeUborn  v.  Oddfellow,  56  Tex.  501  ;  Hall.  52  Tex.  294  ;  36  Am. 
Kep.  725 ;  Xlmines  v.  Smith,  39  Tex.  49 ;  Hutchinson  v.  Mitchell,  39 
Tex.  487. 

,  38  Lcavitt  V.  Jones,  54  Vt  423 ;  41  Am.  Rep.  849  ;  Cardell  v.  Rider, 
35  Vt.  47 ;  Pierce,  25  Vt  511 ;  Barron,  24  Vt  375,  398. 

H.  &  W.  -  6. 
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\  47.  Wrong!  between  bn^band  and  wife  olMaiflsd.- 
Wrongs  between  husband  and  wife  may  be  civil  a 
eriminal,'  to  person  or  to  property.'  The  tendency  ol 
modorn  law  is  towards  criminal  liability  and  civil  ini- 
intinily  ior  wrongs  to  person,'  and  civil  liability  and 
criminal  immunity  for  wrongs  to  property.'  Thus,  a 
wife  cannot  recover  damages  from  her  husband  for 
heating  her,'  but  the  State  will  punish  him  therefor;' 
aiid  a  husband  cannot  ateal  his  wife's  property,'  but 
may  bo  held  civilly  responsible  therefor,* 
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§  48.  Civil  wrongs  between  husband  and  wife.  — Matri- 
monial offenses  modify  the  normal  rights  and  obliga- 
tions of  married  persons,^  and  form  the  basis  of 
matrimonial  suits.^  Some  of  these  matrimonial  offenses 
might  be  civil  wrongs  to  the  person  between  strangers,' 
but  between  husband  and  wife  they  give  no  right  of 
action  in  tort.*  Husband  and  wife  are  one,*  and  mar- 
riage is  a  perpetually  operating  discharge  of  rights 
arising  from  personal  wrongs.^  Thus,  one  spouse  can- 
not recover  damages  against  the  other  for  slander ,t  or 
assault  and  battery.*  A  husband  has  no  right  to 
assault  his  wife,'  but  her  remedy  lies  in  an  action  for 
divorce  for  cruelty,^^  jn  criminal  proceedings,^^  in  suing 
out  articles  of  the  peace  ^^  at  his  expense,^''  and  formerly 
in  a  writ  of  supplicavitM  He  has  no  right  to  shut  her 
up,i5  but  her  remedy  is  by  writ  of  habeas  corpus,^^  nor 
does  a  right  of  action  arise  after  the  marriage  has  been 
dissolved  by  divorce,"  or  death ;  ^^  the  question  is  not  one 
of  procedure  but  one  of  substantial  right.^*  As  to  prop- 
erty, however,  the  separate  existence  of  husband  and 
wife  is  recognized  in  equity*  and  by  statutes  ;2i  and 
the  wife  may  have  an  injunction  to  protect  her  estate 
from  her  husband,'-^''  and  a  writ  of  ejectment  if  he 
excludes  her  from  her  real  estate,'^  and  under  express 
statute  full  power  to  sue  her  husband  for  any  injury  to 
her  property;**  but  the  rules,  that  married  women 
statutes  do  not  affect  the  relation  of  husband  and  wife,** 
and  that  property  statutes  do  not  affect  personal  rights,*^ 
are  applied,  and  a  statute  securing  to  a  married  woman 
her  separate  property  does  not  enable  her  to  sue  her 
husband  in  trespass  or  trover  for  breaking  or  remov- 
ing her  furniture.*^  As  to  a  husband  suing  his  wife, 
he  is  liable  for  her  torts  himself .^^  As  to  antenuptial 
torts,  they  are  completely  discharged  by  marriage. *• 
(Remedies  are  discussed  under  suits  between  husband 
and  wife.**) 
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1  Stewart  M.  .t  D.  {}  1&5, 175-180. 

2  Stewart  K.  <&  D.  index,  MATRiKONiAii  Suits. 

3  Stewart  M.  A  D.  {}  178, 261-273,  283. 

4  Phillips  r.  Barnet,  1  Q.  B.  Dlv.  436, 438, 439 ;  Peters,  42  Iowa,  183, 
184 ;  Abbott,  67  Me.  304,  306  ;  24  Am.  Rep.  27  ;  Libby  v.  Berry,  74  Me. 
286,  288 ;  Freethy,  42  Barb.  641,  645;  Longendyke,  44  Barb,  m  368; 
Perkins,  62  Barb.  530  ;  Mlnler,  4  Lans.  421,  422  ;  ShutUeWorth,  55N.  Y. 
625 ;  Walker  v  Reamy,  36  Pa,  8t.  410,  414. 

5  Phillips  V.  Barnet,  1 Q.  B.  Dlv.  436,  438,  439 ;  Abbott.  67  Me.  3(M, 
806 

fe   Abbott,  67  Me.  304,  307 ;  24  Am.  Rep.  27. 

7  Abbott,  67  Me.  304, 308  ;  24  Am.  Rep.  27 ;  Freethy .  42  Barb.  641, 6«. 

8  Phillips  V.  Barnet,  1  Q.  B.  Dlv.  436, 43f> ;  Peters.  42  Iowa,  183, 184 ; 
Llbby  V.  Berrv,  74  Me.  286,  288  ;  Abbott,  67  Me.  ;«4,  306 ;  24  Am.  Rep. 
27  ;  LongendvkP,  44  Barb.  366,  368 ;  Schultz,  89  N.  Y.  684  ;  Com,  v, 
Barry,  2  Green  Cr.  R.  285, 288  n. 

9  Knight,  31  Iowa,  461, 459 ;  Stewart  M.  <fe  O.  {  270 ;  Desty  Crim.  L. 
2130f. 

10  Stewart  M.  A  D.  ?l  261-273. 

11  Post,  i  49. 

12  Phillips  V.  Barnet,  1  Q.  B.  Dlv.  436,  438 ;  Morris  v.  Palmer,  3B 
N.  H.  123, 127. 

1^  Morris  v.  Palmer,  39  N.  H.  123, 126 ;  Stewart  M.  <ft  D.  (  389. 

14  Adams,  100  Mass.  365,  369  ;  1  Am.  Rep.  111. 

15  Kelly,  Law  R.  2  Pro.  A  D.  31, 32 ;  post,  {  02. 
lb  Abbott,  67  Me.  304, 307 ;  24  Am.  Rep.  27. 

17  Phillips  V.  Barnet,  1  Q.  B.  Dlv.  436,  431) ;  Abbott,  67  Me.  304,  306, 
30a  ;  24  Am.  Rep.  27  ;  Stewart  M.  <&  D.  {  442. 

18  Phillips  V.  Barnet,  1  Q.  B.  Dlv.  436, 440. 

19  Phillips  V.  Barnet,  1  Q.  B.  Dlv.  4:J6,  438,  439 ;  Abbott,  67  Me.  304. 
S06  ;  24  Am.  Rep.  27. 

20  ^?K€.  ??  38,  42. 

21  ^Ji/e,  §g  38, 43. 

22  See  Heck  v.  VoUmer,  29  Md.  507, 511. 

23  Minler.  4  Lans.  421, 422. 

24  Larison,  9  111.  App.  27, 31 ;  see  Peters,  42  Iowa,  183, 184. 

25  AiUe,^l^. 

26  Ante,  i  15. 

^7    Walker  v  Reamy,  86  Pa.  St.  410,414.    Consult  Snyder  v.  People. 
26  Mich.  106.  108,  111 ;  1?  Am.  Rep.  802  ;  anU,  U  15, 16. 

.S8    Abbott.  67  Me.  306,  309 ;  24  Am.  Rep.  27  ;  post,  {  66.    Consult  post, 
U  5'.*-56  ;  Berdell  v.  Parkhurst,  IS)  Huu,  aTiS,  360. 

29  Inference  from  Abbott,  67  Me.  306,  307 ;  24  Am.  Rep.  27 ;  and 
cases  in  n  4,  supi'cu 

30  Plr)»f ,  §?  52,  56. 

^  49.  Criminal  wrongs  between  husband  and  wife.— 
Matrimonial  offenses —such  as  adultery,^  desertion,* 
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cruelty,'  defamation^ — not  only  affect  the  normal 
status  of  husband  and  wife,^  and  are  grounds  for  di- 
vorce,* but  they  are  crimes — oflfenses  against  the  State.^ 
Thus,  prosecutions  of  husband  for  assault  and  battery 
on  wife  are  common ,8  and  of  wife  for  assault  and  bat- 
tery on  husband  not  unknown.'  But  the  State  leaves 
the  parties  to  arrange  their  property  rights  between 
themselves  by  agreement,^  or  by  suit.^^  So  one  spouse 
cannot  steal  from  the  other  ^^ — ify^f^  qucBrCy  if  they  are 
living  apart" — and  even  a  third  party,  who  joins  with 
an  adulterous  wife"  in  taking  possession  of  her  hus- 
band's property,  is  not  guilty,**  unless  he  took  part  in 
the  asportation.^  So  one  spouse  is  not  guilty  of  arson 
in  burning  the  other's  house."  Married  women  stat- 
utes have  not  changed  the  common  law  as  to  crimes 
between  husband  and  wife.*^ 

1  Stewart  M.  <&  D.  U  156, 178, 241-249, 345. 

2  Stewart  M.  <fe  D.  21 177, 249-260. 

3  Stewart  M.  <ft  D.  H  178,  261-273, 34S. 

4  Stewart  M.  <ft  D.  {{  267, 269, 283. 

5  Stewart  M.  <&  D.  {^65, 175-180. 

6  Stewart  M.  <&.D.  12  231, 239-290. 

7  Whlpp  V.  State,  34  Ohio  St  87, 88, 91 ;  32  Am.  Rep.  359. 

8  See  Bradley  v.  State,  1  Miss.  156, 157 ;  Stata  v.  Mabrey,  64  N.  C. 
592, 5!n :  State  v.  Driver,  78  N.  C.  423, 425 ;  Gorman  v.  State,  4i2  Tex.  521 ; 
DestyCrlm.  L.  nao*. 

9  Whipp  V.  State,  84  Ohio  St.  87, 88 ;  32  Am.  Rep.  359. 
10  Ante,  33  40-46 ;  Stewart  M.  <&  D.  33  181-192. 

U   Ante,l4S. 

12  Queen  v.  Kenny,  2  Q.  B.  Dlv.  307, 311 ;  Regr.  v.  Tolfree,  1  Moody 
C.  C.  243 ;  Rex  v.  Willis,  1  Moody  C.  C.  375 ;  Reg.  v.  Glassle,  7  Cox  C.  CJ. 
1 ;  Reg.  V.  Mutters,  10  Cox  C.  C.  60 ;  Reg.  v.  Avery,  5  U.  C.  L.  J.  215 ; 
Bell  C.  C.  150  :  Thomas  ,61  111.  162, 166  ;  Lamphier  v.  State,  70  Ind.  '.H7, 
334 ;  State  v.  Banks,  48  Ind.  197, 199 ;  Coaimonw.  v.  Hartnett,  3  Gray, 
450;  Snyder  v.  People.  26  Mich.  106, 108,  111 ;  12  Am.  Rep.  ;^02  ;  State  v. 
Parker,  26  Alb.  !>.  J.  428 ;  Walker  v.  Reamy,  36  Pa.  St.  410, 414  ;  Over- 
ton V.  State,  43  Tex.  616,  618. 

13  Lamphier  v.  State,  70  Ind.  317, 324 ;  State  v.  Banks,  48  Ind.  197, 

14  Queen  v.  Kenny,  2  Q.  B.  Dlv.  307,  311 ;  State  v.  Banks,  48  Ind. 
197, 199. 

_15  Reg.  V.  Taylor,  12  Cox  C.  C.  627;  2  Green  Cr.  R.  32;  Reg.  v. 
Featberstone,  6  Cox  C.  C.  376 ;  2  Lead.  C.  C.  362. 
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16  Desty  Crlm.  L^ll^t,  and  cases  there  cited. 

17  Snyder  v.  People,  28  Mich.  106,  lOS,  111 ;  12  Am.  Rep.  302. 

18  Thomas,  51  111.  162, 165 ;  Snyder  v.  People,  26  Mich.  106, 108,  111 ; 
12  Am.  Rep.  302 ;  Walker  v.  Reamy,  36  Pa.  St.  410, 414. 


Article  IV. — Wills  Between  Husband  and  Wife. 

{  50.    EflFect  of,  generally. 

i  51.    Miscellaneous  points  as  to. 

I  60.  E^ct  of  wills  between  husband  and  wife  gener- 
ally.— A  husband  coiild  always  will  his  property  to  his 
wife  as  to  a  stranger,  for  his  will  takes  efifect  only  on 
his  death,  by  which  the  marriage  unity  is  destroyed.* 
But  a  wife  is  merged  in  her  husband,^  and  cannot  make 
a  will  at  all,^  except  under  a  power,*  or  by  virtue  of  a 
statute,^  or  in  a  representative  capacity ;  *  and  therefore, 
except  in  such  cases,  cannot  will  to  her  husband.'  A 
general  power  in  a  settlement  to  will  enables  her  to 
will  to  her  husband.^  A  general  statute  authorizing 
**any  person  "  to  make  a  will  does  not  include  married 
women.'  A  statute  authorizing  a  married  woman  to 
make  a  will,  generally,  authorizes  her  to  will  to  her 
husband  ,*<*  for  there  is  no  additional  incapacity  due  to 
the  marriage  relation,"  as  there  is  in  the  case  of  con- 
tracts between  husband  and  wife.*^  But  a  statute  en- 
abling her  to  make  a  will,  provided  it  does  not  ^^aiTort 
the  rights  of  her  husband,"  excludes  a  will  to  her  hus- 
band,^3  as  does,  probably,  a  statute  enabling  her  to  will 
only  with  her  husband's  consent.**  In  some  States 
wills  in  favor  of  husband  or  wife  are  prohibited;  *^  in 
some,  one  can  will  only  a  portion  of  his  or  her  estate  to 
the  other ;  **  in  some  a  widow  *"  or  widower *8  must  elect 
to  take  either  what  the  will  gives  or  what  the  law  al- 
lows.*' The  effect  of  the  will  depends  on  the  law  exist- 
ing at  the  time  of  the  testator's  death.^^ 
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1  See  LItt.  {  168 ;  I  Blsh.  M.  W.  ?  87 ;  Morse  v.  Thompson,  4  Cn«?h. 
562,567;  Burdeuo  V.  Amperse,  14  Mich.  90,- 93;  WakefieW  v,  Phelps, 
«7N.H.2a5,  302. 

2  Ante,  I  ^ 

3  Scammcl  v.  Wilkinson,  2  East,  552,  555;  Fitch  v.  Bralnortl,  2 
Day,  163,.18'J ;  discussed  fully  post.  Wills  of  Mabrikd  Womex,  U  :>40, 
K4. 

4  Bradlsh  v.  Glbbs,  3  Johns.  Ch.  S23,  535.  536,  540.  See  Kennell  t». 
Abbott,  4  Ves.  802,  803 ;  Douglas  v.  Cooper,  3  Mylne  <fe  K.  378,  381  ; 
Hodsden  v.  Lloyd.  2  Bro.  C.  C.  540, 544  ;  Morse  v.  Thompson,  4  Cush. 
Sfi2, 568 ;  post,  342. 

5  Pitch  V.  Bralnerd.  2  Day,  163,  Wt ;  Morse  v.  Thompson,  4  Cnsh. 
662, 568  ;  Wakefield  v.  Phelps,  37  N.  II.  295, 301,  302 ;  <;t/m,  notes  10-14. 

6  Scammel  v.  Wilkinson,  2  East,  552, 5ST.    See  posU  {  342. 

7  Co.  Lltt.  112  6;  1  Blsh.  M.  W.  ?  37 ;  Hood  v.  Archer,  1  MeCord, 
22S,  220, 477, 478  ;  Newell,  2  McCord,  453, 454. 

8  Bradlsh  v.  Glbbs,  3  Johns.  Ch,  523,  535,  536,  640.  Se«  Kennell  v. 
Abbott,  4  Ves.  802,  803 ;  Morse  v.  Thompson,  4  Cush.  5GJ,  5G3. 

9  Fitch  V.  Bralnerd,  2  Day,  163,  190 ;  Osgood  v.  Breed,  12  Mass. 
825, 530 ;  Morse  v.  Thompson,  4  Cush.  562, 563 ;  aute,  1 12. 

10  See  Wakefield  v.  Phelps,  37  N.  H.  295, 301, 302 ;  Morse  v.  Thomp- 
son, 4  Cash.  5(Q,  567,  dissenting  opinion. 

11  Morse  v.  Thompson,  4  Cush.  562,  567.    Compare  Burdeno  v. 
Amperse,  14  Mich.  90, 93. 

12  Ante,  i  43, 

13  Morse  v.  Thompson,  4  Cush.  562, 565.    See  Wakefield  v.  Phelps, 
J7N.H.2a5,805. 

14  Morse  v.  Thompson,  4  Cush.  562,  566,    See  Hoo'l  v.  Archer,  1 
HcCord,  225, 228, 477, 478.    Compare  ante,  i  43,  notes  13,  U,  l.i, 

,  15  See  Adams  v.  Kellogg,  KIrby,  196 ;  Sanborn  v.  Batchelder,  51 
N.  H.  426, 43L 

16  Colo,  C.  L.  1877,  2  1751 ;  Ames,  33  La.  An.  1317, 1329. 

17  Collins  V.  Carman,  5  Md.  503,528. 

W  Huston  V.  Ccme,  24  Ohio  St.  11, 20, 22. 

19  Election-  considered  fully  post,  J  275. 

20  Wakefield  v.  Phelps,  37  N.  H.  235, 306 ;  anU,  22  22, 38. 

i  51.  MiBcellaneoTLS  points  as  to  wills  between  husband 
Bad  wife. — A  man's  will  is  revoked  by  his  subsequent 
iiiarriage  and  the  birth  of  issue,^  unless  it  provides  for 
such  issue  *  or  issue  by  a  former  marriage.'  A  woman 's 
will  Is  revoked  by  her  subsequent  marriage  alone,* 
unless  by  statute  she  has  full  power  to  make  a  will  as  a 
married  woman,^  in  which  case  her  will  is  revoked  as  a 
man's  is.'  This  subject  is  not  treated  in  this  article.^ 
A  devise  to  "  my  wife  "  means,  in  case  of  several  wives, 
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the  wife  at  the  time  the  will  was  made ;  ®  if  there  was 
no  wife  at  such  time,  but  the  testator  made  his  will  and 
died  just  on  the  eve  of  marriage,  his  intended  wife 
takes.'  A  devise  to  "  my  wife  "  is  void  if  the  woman 
had  deceived  the  testator  into  thinking  her  his  wife ;  ^ 
so  with  a  devise  to  "my  husband.**"  Grenerally  de- 
vises and  legacies  to  husband  or  wife  are  construed  as 
other  devises  are." 

1  Wellington,  4  Burr.  2165, 2171 ;  Doe  v.  Lancashire,  5  Term  Rep. 
49.  63  ;  Marston  v.  Roe,  8  A<1.  <ft  E.  14,  55  ;  Hodsden  v.  Lloyd,  2  Bro.  C. 
C.  540,  544  ;  Brush  v.  WUkins,  4  Johns.  Ch.  506, 510,  512,  516  ;  1  Jarmaa 
WUls,  122,  et  seq, 

2  Marston  v.  Boe,  8  Ad.  <&  E.  14,  54  ;  Brush  v.  Wilklns,  4  Johns. 
Ch.  506, 510. 

8   Yerby,  8  CalU  289, 295. 

4  Forse  v.  Hembling,  4  Rep.  60,  61 ;  Douglas  v.  Cooper,  8  Mylne 
A  K.  878, 381 ;  Hodsden  v,  Lloyd,  2  Bro.  C.  C.  540,  544  ;  post,  i  351. 

5  TuUer,  79  IlL  99, 103 ;  Morton  v.  Onion,  45  Vt.  145, 153. 

6  Tuller,  79 IIL  99, 103. 

7  Revocation  of  man's  will  Is  not  treated  in  the  volume  because 
It  does  not  depend  on  marriage,  supra,  n.  1 ;  revocation  of  woman's 
is  discussed  fully,  post,  U  350, 35L 

8  Neblock  v.  Garratt,  1  Russ.  A  M.  629, 6:» ;  Franks  v.  Brooker,  27 
Beav.  635. 

9  Schloss  V.  Stiebel,  6  Sim.  1, 5. 

10  "Wilkinson  v.  Joughlln,  Law  R.  2  Eq.  319,  ;)22. 

11  Kennell  v.  Abbott,  4  Ves.  802, 803. 

12  Orrick  r.  Boehm,  49  Md.  72, 101. 

Article  V. — Suits  Between  Husband  and  Wij'e. 

{  52.    Scope  of  this  article. 

{  53.    Suits  under  unwritten  law. 

{  54.    Suits  under  statutes. 

{  53.    Suits  after  dissolution  of  marriage. 

J  .Tj  n.  Defenses  in  suits. 

{  58.    Testimony  of  husband  or  wife. 

§  62.  Scope  of  tMs  article.  — Criminal  prosecutions 
are  never  suits  between  husband  and  wife,  and,  except 
so  far  as  concerns  capacity  of  husband  and  .wife  to  tes- 
tify in  them,  are  not  discussed  in  this  article.  Suits 
between  husband  and  wife  are  ordinary  suits  at  law  or 


69  SUITS  BETWEEN  HUSBAND  AND  WIFE.  {  58 

in  equity,  in  personam  or  in  rem,  in  contract  or  in  tort, 
such  as  are  brought  between  strangers,  which  are  dis- 
cassed  in  tliis  article ;  ^  and  suits  based  upon  the  mar* 
riage  relation,  called  matrimonial  suits,  which  are  not 
treated  in  this  volume.'  A  section  on  the  capacity  of 
husband  and  wife  to  testify  the  one  for  or  against  the 
other  is  inserted  here.' 

3  DIacnsaed  In  Stewart  M.  &D.\\  122,  123 a,  13*m47,  175,  179,  182, 
193, 202-211,  358-390, 400-407. 

\  53.  Suits  between  husband  and  wife  under  the  un- 
writtan  law. — In  courts  of  law,  independently  of  stat- 
ute,^ suits  between  husband  and  wife  are  wholly 
unlcnown,'  because  in  such  courts  husband  and  wife 
are  one,**  and  cannot  be  under  obligation,  the  one  to 
the  other,  by  contract,*  or  tort.*  But  courts  of  equity 
which  have  always  recognized  the  separate  existence 
of  husband  and  wife,*  and  have  always  had  special  ju- 
risdiction over  the  property  of  married  women,^  enforce 
such  obligations  as  husband  and  wife  can  reciprocally 
incur,*  and  which  cannot  be  enforced  at  law.*  In  such 
cases  the  wife  is  represented  by  a  next  friend  or  trus- 
tee.M  Thus,  at  law  a  man  cannot  even  confess  judg- 
ment in  favor  of  his  wife;ii  but  when  courts  of  law 
and  of  equity  are  combined  as  in  Pennsylvania,  he 
can.i2  j^  YntQ  cannot  sue  out  a  writ  of  scire  facias 
against  her  husband  on  a  decree  for  alimony, ^^  A 
husband  cannot  sue  his  wife  at  law  on  a  covenant  to 
pay  rent.^*  One  cannot  sue  the  other  for  assault  and 
battery.  15  But  in  courts  of  equity  fair  contracts  on 
proper  consideration,  antenuptial  or  postnuptial,  are  en- 
forced.^ So  a  wife  may  in  equity  institute  proceedings 
against  her  husband  for  the  protection  of  her  prop- 
erty;"  or  for  a  suitable  provision  out  of  her  choses  in 
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action  wliith  he  is  therein  seeking  to  reduce  to  possos- 
Bion,'s  or  to  malie  him  aeenant;'*  or  to  have  him  re- 
moyed  from  a  trust  i**  in  seeldng  to  enjoin  his  creditora 
from  aoizLni;  her  property  aho  may  make  him  a  party 
defenilant ; '"  she  may  file  lier  claim  against  his  insolv- 
ent estate  ;>"  or  a  hill  against  iiim  for  partition;''  or  a 
bill  against  him  for  cancoUatlon  ot  a  oontraot."  So  a 
husband  may,  in  equity,  hold  a  wife  responsible  for 
money  of  his  appropriated  by  her."*  The  rule  prevent- 
ing suits  at  law  betw^een  husband  and  wife  does  not, 
however,  prevent  liim  from  being  mado  her  gar- 
nlHhee,''  or  an  old  Doeo,  Roe  ejectment  suit  Iretween 

1  PMet».4aioVB,lK,  183  !!»!(,  [61. 

2  SeeiBliieltBt.  Com,  12i):2KeTilCom.  12s;  EoB  C.Daley,  8  Q.B. 
BM.DSa;  Coliull  u,  Matkllng.  M  Ark.  17,  24;  CheHiiut,  77  111.  JJG,Mi; 
Larieon,  n  111.  Aup.  27,  Ml  ;  Ivtecii,  42  Iowa,  1«,  IM  c  Hi*lie,  70  Me.  177, 
lS2i  Batluii,  KffiLait.ajJ:  Jeiinei..  MnrblB,  a7MLch.  ai!),  323;  Wol- 
tCT,  4BMn.  Mil.  IMiLoiigenrtyke,  41Barii.  3M,Sft7i  MltmBn,40re». 
39B,  300 :  Rom  II.  LHtalmw,  m  Pa.  St.  438,  WO  i  CftUlrell  ii.  DbvMboii,  3 
Tenn.Cb.  426,430. 

S   White  T.  Waact.  2u  N.  Y.  323,  S2S  i  anU,  1 88. 

4    Scarboroogli  n.  ^Vacutnii,  B  Hon.  B.  Sn,  £41;  MAm.  necS^i 


OantTBlfiJ.  UavWaon,  3  TenTtllL  iSo,  4*1 !  poj(,  I  6i 

Mlll'wJi^'iBr^Bea  ip'.  SlcKerina,  h'hA  id,  ew ;  Free°li°  (3 
Earh.  B41 ;  posi,  Suits  oc  Mabiiikd  Woukh. 
11    rodntii..SIarlilliig,30Ark.l7,a. 


il.  31fl,  Sli;  Bennett  v.  Wlnfleld,  4  UPlsk. 
1 1  BIrdges  V.  Phillips,  2,1  AJa.  13(1 ;  SO  Am' 
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20  Bryan,  35  Ala.  290, 29L 

21  Bridges  v.  McKenna,  14  Md.  258, 270. 

22  Oswald  V.  Hoover,  43  Md.  S60, 368. 

23  Moore,  47  N.  Y.  467,  469 ;  7  Am.  Rep.  466. 

24  Hardin  v.  Gerard,  10  Bush,  259,  261. 

25  Davidson  V.  Smith,  20  Iowa,  466, 468.   , 

26  Odenhal  v.  Devlin,  48  Md.  439, 446. 

27  Doe  V.  Daley,  8  Q.  B.  934, 938. 

2  54.  Bmta  between  hiubaxLd  and  wife  under  statntes. — 
Some  statutes  expressly  authorize  suits  between  hus- 
band and  wife;^  such  statutes  give  a  remedy  but  no 
new  right.*  Thus,  a  statute  enabling  a  married  woman 
to  sue  her  husband  does  not  enable  her  to  sue  him  for 
a  personal  injury  to  herself,'  for  that  a  husband  is  not 
liable  to  his  wife  is  not  a  mere  question  of  procedure 
but  of  substantial  right.*  Statutes  authorizing  a  mar- 
ried woman  to  sue  and  be  sued  generally  as  a  femme 
sole  do  not  authorize  suits  by  and  against  her  hus- 
band,5  though  this  rule  is  sometimes  ignored.®  Stat- 
utes authorizing  suits  with  her  husband  respecting 
property  do  not  authorize  such  suits  for  personal  con- 
tracts^ or  torts.8  Still,  if  she  has  the  general  power  to 
sue  as  if  unmarried,  she  may  in  all  cases  sue  her  hus- 
band in  equity,*  where  the  unity  of  husband  and  wife 
is  not  regarded.^*  When  a  statute  gives  a  new  remedy 
at  law,  it  does  not  destroy  the  old  remedy  in  equity ;  ^^ 
but  if  it  gives  a  new  right,  enforcible  at  law,  such  right 
cannot  be  enforced  in  equity.^^  xjnder  various  statutes 
we  find  a  wife  suing  her  husband  in  detinue,^  in  re- 
plevin,^* and  as  garnishee ;  ^^  and  a  husband  suing  his 
wife  in  trover.^® 

1  Miss.  R.  8. 1880,  2  1168 ;  Wilson,  36  Cal.  447, 454.  As  to  the  various 
statutes,  see  citations,  infra,  and  Boyd  v.  England,  56  Ga.  598  ;  Angelo 
t'.  Sentlmanat,  33  La.  An.  609 ;  Vredenburgh  v.  Behan,  32  La.  An.  475 ; 
Simmons  v.  Thomas,  43  Miss.  36 ;  5  Am.  Rep.  470 ;  Adams,  24  Hun, 
401 ;  Rohrman,  12  PhUa.  390  ;  Williams,  47  Pa.  St.  307. 

2  Peters,  42  Iowa,  182, 183. 

3  Llbby  v.  Berry,  74  Me.  286, 288  ;  Peters,  42  Iowa,  182, 183. 
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4  PhUlips  V.  Barnet,  1  Q.  B.  DIv.  436,  438,  439  ;  Abbott,  67  Me.  304, 
306  ;  24  Am.  Rep.  27  ;  anU,  i  48. 

5  See  Smith  v.  Gorman,  41  Me.  405, 408  ;  Llbby  v.  Berry,  74  Me. 
28f^,  288 ;  Barton,  32  Md.  214, 224 ;  Freethy,  42  Barb.  &i1,  &45 ;  anU,  U 16* 
43,48. 

6  See  Emerson  v.  Clayton,  32  111.  493, 498 ;  ante^  ?M3, 48. 

7  Chesnut,  77  111.  ^6,  350 ;  Jenne  v.  Marble,  37  Mich.  319, 323 ;  Pitt- 
man,  4  Oreg.  298,  300  ;  ante,  i  15. 

8  Peters,  42  Iowa,  182, 183 ;  Llbby  v.  Berry,  74  Me.  286, 288;  anU,  1 15w 

9  Barton,  32  Md.  214, 224. 

10  ^n<e,  §2  8, 38, 42, 63. 

11  Bridges  v.  McKenna,  14  Md.  258,  270. 

12  Larison,  9  111.  App.  27,  30, 3L 

13  Scott,  13  Ind.  225, 230. 

14  Jones,  19  Iowa,  236, 242 ;  Howland,  20  Hun,  472, 473. 

15  Tunks  V.  Grover,  57  Me.  686,  588. 

16  Berdell  v.  Parfchurst,  19  Hun,  358, 360. 

§  55.  Suits  between  husbaxid  and  wife  after  dissolution  of 
marriage.  —  Death  *  or  absolute  divorce*  completely  dis- 
solves the  unity  of  husband  and  wife,  and  removes  the 
disabilities  of  married  women,  so  that  after  death  or 
divorce  there  is  no  incapacity  for  husband  and  wife  to 
sue  each  other.'  But  dissolution  of  marriage  aflfects 
only  the  remedy ;  it  does  not  revive  or  give  any  sub- 
stantial right.*  Thus  a  note  from  a  man  to  a  woman, 
if  extinguished  by  their  subsequent  marriage,^  cannot 
be  sued  on  after  his  death ;  ^  but  if  held  by  her  as  her 
separate  property,'  or  in  a  representative  capacity,^ 
though  during  coverture  she  could  not  sue  on  it  at  all, 
or  only  in  equity ,•  after  his  death  she  may  enforce  it 
against  his  representatives  at  law,^®  or  after  her  death 
her  representatives  may  so  enforce  it  against  him." 
So,  as  husband  and  wife  cannot  be  liable  to  each  other 
in  tort,"  they  cannot,  even  after  divorcv^ue  each  other 
for  a  wrong  committed  during  coverture  ;i3  but  on 
valid  contracts  between  them  they  can  sue  each  other 
at  law  after  divorce.** 

1  Stewart  M.  &  D.  §§  452, 469. 

2  Stewart  M.  &  D.  U  427, 4a3, 442, 448, 449. 
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8  See  Phillips  v.  Barnet,  1 Q.  B.  Div.  436, 430, 440 ;  King  v,  Gre«n,  2 
Stewt  133,  135 ;  Davidson  v.  Smith,  20  Iowa,  466,  468 :  MltcheU,  4 
Mod.  B.  380,  8R1 ;  Abbott,  67  Me.  304,  306 ;  24  Am.  Rep.  27  ;  Blake,  64 
Mp.  177, 180, 182 ;  Carleton,  72  Me.  115,  116 ;  39  Am.  Rep.  307 ;  Barton, 
CMd.  214, 224  ;  Abbott  v.  Winchester,  105  Mass.  115. 

4  Abbott,  67  Me.  304, 306, 30.1 ;  24  Am.  Rep.  27 ;  Wr<h  ^  ^ 

5  AiUe,l4i. 

6  Abbott  V.  Winchester,  105  Mass.  115. 

7  Barton,  32  Md.  214, 224  ;  ante,  {  44. 

8  King  V.  Qreen,  2  Stewt.  133, 135 ;  19  Am.  Dec.  46 ;  antet  {ft  41,  41 

9  AnU,i6i. 

10  Barton,  32  Md.  214, 224. 

11  MitcheU,  4  Mon.  B.  380,  38L 

12  ^47i/e,  ?|  46, 47. 

13  Phillips  V.  Barnet,  1  Q.  B.  Div.  436, 430 ;  Abbott,  67  Me.  804,  806, 
909. 

14  Blake,  64  Me.  177, 182 ;  Carleton,  72  Me.  115, 116 ;  39  Am.  Rep.  309. 

}  56  a.  DefeiueB  in  suits  between  hnsband  and  wife.  ^ — 
The  Statute  of  Limitations  does  not  run  between  hus- 
band and  wife  during  coverture,'  although  there  is  a 
remedy  in  equity,'  but  if  they  can  sue  each  other  at  law 
it  does.^  Set-off  may  be  pleaded  in  a  suit  between 
them.5 

1  See  poatf  Suits  of  MARBrsD  WoMXsr, 

2  Lahr,  90  Pa.  St.  507, 510. 

3  Bowie  V.  S^nestreet,  6  Md.  418, 431. 

4  Consult  po«t,  Limitations. 

5  Greer,  24  Kan.  101, 107. 

^  56.  Testimony  of  hnsband  and  wife  for  and  against 
each  other. — 1.  With  certain  exceptions  named  below,  a 
husband  and  wife  could  not  at  common  law  testify  the 
one  for  or  against  the  other,i  in  any  legal  proceeding  in 
which  the  other  was  a  party,'  or  which  involved  the 
other's  pecuniary  interests,'  or  criminal  responsibility.* 
This  was  becau^  (1)  husband  and  wife  are  one,^  and 
as  no  one  could  testify  for  or  against  himself,®  neither 
could  his  wife  testify  for  or  against  him  ;^  (2)  to  allow 
one  to  testify  for  the  other  would  be  to  put  him  or  her 
under  a  great  temptation  to  commit  perjury  ;S  and  (3) 
H.  &  w.  — *7. 


f  66  SUITS  BETWEEN  HUSBAND  AND  WIFE.  74 

to  allow  one  to  testify  against  the  other  would  be  to  en-  • 
danger  the  harmony  and  confidence  of  the  marriage 
relation.'  This  rule  applies  equally  to  husband  and  to 
wife,*'*  but  somewhat  diflFerently  to  criminal  and  civil 
cases."  It  is  a  rule  involving  questions  of  public  pol- 
icy, and  cannot  be  waived  by  consent  of  parties.**  It 
applies  just  as  soon  as  the  parties  are  husband  and  wife, 
though  their  marriage  takes  place  after  one  of  them  is 
summoned  to  testify  ;*'  but  it  does  not  apply  after  dis- 
solution of  the  marriage  by  death,**  or  absolute  di- 
vorce,® iBxcept  as  to  facts  learned  as  husband  or  wife — 
confidential  communications.**  Nor  does  it  apply  to 
cases  where  no  valid  marriage  exists.*'  Various  ques- 
tions arise  as  to  the  capacity  of  husband  or  wife  to 
prove  their  marriage,*^  or  to  testify  in  nullity,**  or 
divorce** suits.  To  illustrate:  In  an  action  by  a  wo- 
man as  a  femme  sole  her  husband  cannot  defeat  the 
action  by  proof  of  their  marriage ;  2*  a  wife  cannot  tes- 
tify in  a  bankruptcy  proceeding  against  her  husband ;  ** 
or  in  a  prosecution  against  him  and  others  for  conspir- 
acy even  for  the  others ;  ^  when  one  cannot  testify  the 
other  cannot ;  ^  when  one  can,  the  other  can.*  (Statutes 
have  so  far  superseded  the  common  law  that  a  minute 
discussion  of  the  latter  is  omitted.) 

2.  Exceptio7i8,  At  common  law  a  husband  and  wife 
could  testify,  the  one  for  or  against  the  other,  in  prose- 
cutions of  the  one  for  criminal  injury  to  the  other,*  as 
for  assault  and  battery,^^  rape,28  shooting,®  forcible 
abduction.8"  So,  dying  declarations  of  one  -who  has 
been  murdered  are  evidence  against  the  other  in  a  trial 
for  such  murder.'*  So  the  wife's  afiadavit  is  evidence 
when  she  exhibits  articles  of  the  peace  against  her  hus- 
band.** Declarations  of  one  whUe  acting  as  agent  for 
the  other  are  admissible.**  So  in  trials  for  treason  the 
one  was  at  one  time  compellable  to  testify  against  the 
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other."  Tbe  rule  is  not  applicable  tu  testiiuoiiy  in 
Wholly  collateral  proceedings.'^ 

1.  Staiutoi.  The  incapacity  of  huabanil  a.nd  wifo  to 
t«tify  for  or  against  eacii  otlier  does  not  depend  on 
hUereat  alone,"  but  on  the  relation  of  husband  and 
*ffa,  the  unity  and  harmony  of  which  it  was  thougJlt 
»oiild  be  otherwise  jeopardize d.*'  A.  statuto  enabling 
"all  persona"  to  tastify  ttouIiI  be  oonstnied  nut  lo 
•flocttho  marriage  relation,"  and  atatntoa  abolishing 
«11  hicajiacity  from  interest  do  not  ciiango  Ibo  rule  as  lo 
tasliniony  between  husband  and^-ife."*  Tliis  nilomust 
hflaipreasly  changed;'"  aatatute  enabling  the  partlus 
liHgajit  in  any  suit,  and  their  ha-ibaiuU  and  u-ives  to  tes- 
Bfy,  does  not  change  the  common-law  rule  iia  lo  tosli- 
mony  in  criminal  cases."  But  when  parties  lo  suits  aro 
enablod  to  testify,  and  husljand  and  wife  arc  Joint  par- 
Sea  he  m  ly  testify  aa  to  hia  interest  and  wiie  as  to 
oMs."  Wlien  a  statute  [.rovidea  that  all  parties  iiwy 
twtifyescept  that  husbandand  wife  cunii  tin  iruii 
•Bos,  thej  um  in  other  caaes  *■    M  i  [  t  -i 

,liive  arisen  under  the  statutes  m  lii         i 
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»!  BradfoHl  II.  WllilamB,  z  Md.  Ch.  1, 3 ;  cheBlej',  H  Mo.  MT ;  TbomM 
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CHAPTER  IV. 

CONJUGAL  RIGHTS  AND  OBLIOATIONS. 

Art  I.    The  Several  Conjugal  Rights  and  Obli- 
gations, gg  57-71. 
II.    Actions   Arising   prom   Conjugal  Rights 
AND  Obligations,  §§  72-81. 

Art.  I. — The  Several  Conjugal  Rights  and  Obu- 

GATIONS, 

{  57.  Conjugal  rights  and  obligations  defined. 

S  5Sw  Right  of  love,  honor,  etc. 

2  53.  Right  of  matrimonial  cohabitation  and  Intercourse. 

{  60.  Right  to  fix  family  home,  and  regolate  household. 

{  01.  Right  to  use  famll/  name. 

\  C2.  Right  of  personal  custody  and  restraint 

{  C3.  Right  of  personal  chastisement. 

5  C^L  Right  of  support. 

g  Co.  Right  to  personal  services. 

5  CO.  Liability  In  tort. 

5  C7.  Liability  In  contract. 

I  CS.  Liability  in  crime. 

5  GO.  Other  personal  rights  and  liabilities. 

{  70.  Property  rights  and  liabilities. 

{  71.  Rights  and  obligations  as  to  children. 

g  57.  Coxgogal  rights  and  obligationB  defined. — Conja- 
gal  rights  and  obligations  are  those  which  attach  to  one 
as  husband  or  as  wife,^  They  include  not  only  the 
rights  and  obligations  of  husband  and  wife  towards 
each  other — such  as  the  right  of  cohabitation  *  and  the 
obligation  to  support ;'  but  also  their  rights  and  obliga- 
tions toward  third  parties — such  as  the  husband's  right 
to  recover  for  injuries  to  his  wife*  and  his  obligation  to 
make  good  damage  done  by  her.*  A  discussion  of  con- 
jugal rights  and  obligations  therefore  Includes  (1)  hus- 
band  and  wife's   mutual   rights   and  obligations  of 
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affection,  cohabitation,  and  support;  the  husband's 
right  to  fix  the  place  of  residence,  and  his  right  to 
restrain  and  chastise  his  wife ;  the  wife's  right  to  use 
her  husband's  name;  their  other  rights  over  each 
other's  persons  and  their  respective  rights  in  each 
other's  property ;  the  rights  and  obligations  of  the  one 
arising  out  of  the  torts,  crimes,  or  contracts  of  the 
other.*  (2)  Actions  which  may  arise  between  the  hus- 
band and  wife  or  with  third  parties  out  of  conjugal 
rights  and  obligations.^ 

1  This  definition  seems  broader  perhaps  than  usage  sanctions, 
rat  It  Is  adopted  for  convenience. 

3  Post,  UM,  66, 

4  Post,  i  77, 

5  Pcstfiea, 

6  Po»«,J5  58-71. 

7  Po£?,  22  72-81. 

i  58.  Conjugal  right  of  love,  honor,  etc^A  marriage 
ia  valid,  though  entered  into  by  parties  who  care  noth- 
ing for  each  other,^  and  after  their  marriage  the  law 
does  not  deal  with  the  mutual  feelings  of  husband  and 
wife,  except  so  far  as  these  manifest  themselves  in  con- 
duct, and  then  only  if  the  conduct  takes  the  form  of 
cruelty,  desertion,'  or  some  other  cause  for  divorce.* 
Therefore  when  a  court  says  a  wife  is  "  bound  to  love, 
lionor,  and  obey  her  husband,"  ^  it  is  speaking  senti- 
mentaJly.*  In  one  case,  however,  loving  treatment 
seems  to  be  a  legal  right :  a  spouse  who  has  been  for- 
given a  marriage  offense  must  treat  his  wife  or  her  hus- 
l>and  with  "conjugal  kindness,"  or  the  oflfense  will  be 
revived^  And  alienation  of  affection  is  one  of  the 
grounds  of  damage  in  a  suit  for  criminal  conversation.^ 

1  Stewart  M.  <fe  D.  H& 

2  Stewart  M.  &  D.  22  261-273. 

3  Stewart  M.  &  D.  ??  240-260. 
i  Stewart  M.  <&  D.  2^178, 231. 
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5  Martin  v.  Robson,  65  III.  129, 133.    See  CaL  Civ.  Ckxle,  1 1^ 

6  See  1  Blsh.  M.  W.  {  459. 

7  Durant,  1  Ha«rg.  Ecc.  733;  3  "Eng.  £cc  310,  329,  835;  Stewart 
M.  <&  D.  $  309. 

8  Yundt  V.  Hartranf t,  41  lU.  9, 17 ;  pott,  }  79. 

g  59.  Gonjusral  right  to  cohabitation  and  interoonne.  — 
The  legal  conditions  under  which  man  and  woman 
may  lawfully  cohabit  and  have  legitimate  children 
constitute  marriage.*  The  law  not  only  presumes  that 
husband  and  wife  have  a  common  home,*  but,  often, 
that  a  man  and  woman  who  have  a  common  home  are 
husband  and  wife.'  If  husband  and  wife  do  live  apart 
their  status  or  legal  condition  is  abnormal.* 

1.  Cohabitation  is  in  fact  a  conjugal  right  ;*  the  hus- 
band has  a  right  to  the  wife's,*  and  the  wife  to  the  hus- 
band's, company ;  ^  a  husband's  agreement  to  pay  his 
wife  for  living  witli  him  is  without  consideration ;  ®  and 
each  has  a  right  to  enter  the  family  residence,'  which- 
ever owns  it.*°  It  i3  not  a  right,  however,  which  in  the 
United  States  can  be  specifically  enforced ;  '^  but  if  it  is 
intentionally  infringed  for  a  specified  time  it  is  gener- 
ally, by  statute  as  desertion,  a  cause  for  divorce,**  and 
so  if  it  is  broken  up  by  imprisonment,  this  is  in  some 
States  a  cause  for  divorce ;  ^  so  if  the  wife  wrongfully 
leaves  her  husband  she  forfeits  her  right  to  support,^* 
as  by  deserting  her  he  forfeits  his  right  to  her  ser- 
vices ;*s  so  if  the  husband  renounces  cohabitation 
altogether  by  leaving  the  State  for  good,  the  wife 
becomes  to  some  extent  a  femme  8ole,^*  If  a  third  party 
interferes  with  this  right  by  separating  one  spouse  from 
the  other,  the  wronged  spouse  may  sue  such  party  for 
damages."  This  right  may  be  waived  by  consent,^*  as 
in  a  deed  of  separation;"'  it  is  forfeited  by  conduct 
entitling  the  other  party  to  a  divorce,**  and  perhaps,  by 
other  outrageous  and  indecent  conduct ;  ^  and  it  is  sus- 
pended during  divorce  proceedings.^ 
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2.  Matrimonial  cohabitation  involves  sexual  inter- 
course, since  the  production  of  children  is  presumably 
contemplated  by  those  who  marry  ;28  and  from  such 
cohabitation  sexual  intercourse  is  implied.^  So  sexual 
intercourse  is  a  conjugal  right.*  If  owing  to  some 
physical  or  psychic  defect  in  one  of  the  parties  to  a 
marriage  the  enjoyment  of  this  right  is  permanently 
impossible,  the  marriage  may  be  avoided.**  But  the 
mere  denial  of  this  right  does  not  work  a  forfeiture  of 
any  other  conjugal  right,*^  and  is  not  cruelty  ^s  or  deser- 
tion,® though  it  may  be  an  indignity,^  and  accompany- 
ing an  offer  to  resume  cohabitation,  may  render  such 
anoflferof  no  effect  ;3^  nor  does  it  justify  separation.*^ 
The  excessive  indulgence  in  this  right  by  one  party  to 
the  injury  of  the  other's  health,'^  or  the  insisting  upon 
it  when  the  other  is  delicate,  weak,  or  ill,'*  or  by  one 
who  has  a  venereal  disease,'*  is  cruelty,  and  justifies 
separation,**  or  a  suit  for  divorce.''  This  right  is  waived 
or  forfeited  with  the  right  of  a  cohabitation.'^  Not  only 
have  husband  and  wife  thus,  the  right  of  mutual  inter- 
course, but  each  has  tlie  right  that  the  other  shall 
indulge  in  such  intercourse  with  no  one  else,  and  in 
case  of  such  indulgence  the  wronged  party  may  obtain 
a  divorce  for  adultery.'*  or  sue  the  third  party  for 
criminal  conversation,*®  or  if  he  catches  such  third 
party  in  the  act  kill  him  and  be  guilty  only  of  man- 
slaughter.** 

1  Stewart  M.  <fc  D.  H 1*  X7. 

^  2  Firebrace,  Law  R.  4  P.  A.  D.  63, 67 ;  Hanberry,  2r)  Ala.  719,  724 ; 
Davis. ao  111.  180 ;  Sanderson  v.  Balaton,  20 I/a.  An.  312, 315, 320 ;  Greene, 
11  Pick.  410, 415  ;  Hackettstown  v.  Mitchell,  28  N.  J.  L.  M6,  518  ;  Wll- 
boms  v.  Saunders,  5  Cold.  60, 79 ;  Stewart  M.  <&  D.  U  221, 253 ;  pojtt,  i  60. 

8  Commonw.  v.  Hurley.  14  Gray,  411. 413 ;  Badger,  88  N.  Y.  546.  As 
to  proof  of  marriage  by  cohabltanon :  See  Stewart  M.  <&  D.  U  132, 
135,138b 

4   English,  27  N.  J.  Eq.  579, 681 ;  Stewart  If.  <&  D.  {  173> 

^  6  Anon.  Deane  A  S.  295,  29«,  800 ;  Price,  2  Fost.  &  F.  263,  264 : 
Barnes  v,  Allen,  30  Barb.  663, 668 ;  Westlake,  84  Ohio  St.  621, 628 ;  aa 
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Am.  Rep.  337 ;  Xlmines  v.  Smith,  39  Tex.  43,  62 ;  Stewart  H.  <&  D. 

6  Ximines  v.  Smith,  39  Tex.  49,  52 ;  post,  {  78. 

7  Clark  v.  Harlan,  1  Cin.  Rep.  413, 421 ;  post,  5  78. 

8  Robert  r.  Frlsby,  38  Tex.  219,  220. 

9  See  Rex  v.  Gould,  2  East  P.  C.  M4 ;  Cal.  Civ.  Code,  5 157 ;  Com- 
monw.  V.  Hurtnett,  a  Gray,  450, 452 ;  Snyder  v.  People,  26  Mich.  106, 
lOd,  UO  ;  12  Am.  Rep.  30. 

10  See  Walker  v.  Reamy,  36  Pa.  St.  410, 414, 418. 

11  Baugh,  a7  Mich.  50, 02 ;  Stewart  M.  A  D.  }  175. 

12  See  "  Desertion  "  discussed  In  Stewart  M.  <&  D.  {§  178, 249, 260. 

13  Handy,  124  MasSi  394, 3.75.  See  Revised  Laws  of  Ala,.  Ark.,  Cal„ 
Colo.,  Conn.,  Del.,  Gu.,  111.,  Tnd.,  Iowa,  Kan.,  Ky.,  La.,  Mass.,  Mich., 
Minn..  Miss.,  Mo.,  Neb.,  Nev.,  N.  H.,  Ohio,  Oreg.,  Pa..  Tenn.,  Tex., 
Va.,  Vt.,  Wash.,  W.  Va.,  Wis.,  cited  Stewart  M.  &  D.  {  288. 

14  Schlndcl,  12  Md.  294,  314  ;  post,  g  64. 

15  Reese  v.  Waters,  9  Watts,  90, 94 ;  post,  «  65. 

16  Gregory  v.  Pierce,  4  Met,  478, 479,  cases  collected ;  Stewart  M.  <fc 
D.  S  177. 

17  Barnes  v.  Allen,  30  Barb.  663, 668 ;  Westlake,  34  Ohio  St  621, 623 ; 
82  Am.  Rep.  397 ;  post,  8  78. 

18  Gray,  15  Ala.  779, 784. 783  :  Benkert,  32  Cal.  467, 470  ;  Cox,  35  Mich. 
461,  463  ;  Stewart  M.  <&  D.  ^  256. 

19  Walker,  9  Wall.  743, 750,  cases  cited ;  Stewart  M.  <&  D.  iJ  182-19L 

20  Grove,  37  Pa.  St.  443, 447  ;  Stewart  M.  &  D.  ?2 175,  257. 

21  See  Lyster,  111  Mass.  327  ;  Cornish,  23  N.  J.,Eq.  203, 203  ;  Stewart 
M.  <fc  D.  §  287. 

22  Bums,  60  Ind.  259, 260 ;  Harper,  29  Mo.  301, 303 ;  Stewart  M.  &  D. 
gS  308,  311, 384, 410.  Of  course  divorce  destroys  it :  Stewart  M.  <&  D. 
14.35. 

28   Discussed  in  Stewart  M.  <fc  D.  U  1, 17, 63, 103, 1(M,  173. 

24  Burns,  60  Ind.  259, 260  ;  Harper,  29  Mo.  301, 303 ;  Stewart  M.  «t  D. 
II  308,  311,  384,  410. 

25  See  Orme,  2  Add.  Ec.  R.  882 ;  2  Eng.  Ecc.  3.->4,  356 ;  Forster,  I 
Hagg.  Const.  144, 154 ;  4  Eng.  Ecc.  363,  361 ;  D'Aguilar,  1  Hagg.  Ecc. 
776 ;  Shaw,  17  Conn.  189,  IDG  ;  Steele.  1  McAr.  605,  m^ ;  Gibbs,  18  Kiui. 
419,  422,  424;  FishU,  2  Lilt,  m  341 ;  SouthwickS,  97  Mass.  327,  328,  329; 
Cowles,  112  Mass.  2«H ;  Canfield,  34  Mich.  579 ;  M-lvin,  53  X.  H.  569, 
£71  ;  Cook,  32  N.  J.  Eq.  475,  479 ;  English,  27  N.  J.  Eq.  71,  74,  579 ;  Rel'l, 
21  N.  J.  Eq.  331,  332.  HXi ;  Coble,  2  Jones  Eq.  3!>2, 3JM  ;  Gordon,  48  Pa.  St. 
226, 228 ;  Eshbuck,  23  Pa.  St.  343,  345 ;  Maglll,  3  Plttsb.  Rep.  25. 

26  "  Impotence  "  discussed,  Stewart  M.  «fe  D.  ?§  61,  67. 

27  Potler  v.  Barclay,  15  Ala.  437^  431;  Cowles,  112  Mass.  298;  G<Jr- 
don,  48  Pa.  St.  226,  228.    Contra,  Cal.  Civ.  Code,  §  !;6. 

28  Cowles,  112  Mass.  298 ;  Eshbach,  22  Pa.  St,  843,  845  ;  Stewart 
M.  <&  D.  §  269.    Contra,  Cal.  Civ.  Code.  J  90. 

20    Southwlck,  97  Mass.  327,  329  ;  Stewart  M.  &  D.  ?  252. 

30    Coble,  2  Jones  Eq.  392,  ZJo ;  Stewart  M.  &  D.  5  282. 

81    FIshli,  2  Lltt.  333,  :J41. 

32   Beid,  21 N.  J.  Eq.  331,  333 ;  Eshbach,  23  Pa.  St.  343, 343, 


83  CONJUGAIi  BIGHTS  AND  OBIilGATIONS.  J  60 

83  Melvin,  68  N.  H.  569, 571. 

34   Sliaw,  17  Conn.  180, 196 ;  EngUsh,  29  N.  J.  Eq.  71, 74, 79. 

33  N.  3  Swab.  A  T.  234, 239 ;  Canfield,  14  Mich.  519 ;  HolthoefTer,  47 
Hlch.  239,  260 ;  Cook,  32  N.  J.  £q.  475,  477;  Long,  2  Hawks,  189,  Iffi; 
Stewart  M.  <&  D.  ^  259. 

38  Hesler,  Wright,  210, 211 ;  Stewart  M.  A  D.  ?  259. 

37  "  Cruelty  "  as  a  caose  for  divorce  discasaed :  Stewai  M.  dk  D. 
H  261, 273. 

38  ^Ttipra,  notes  13-22. 

89  "  Adultery  "  as  a  cause  for  divorce  discussed :  Stewart  M.  <&  D. 
it  241-248. 

40  Yundt  V.  Hartranft,  41  111.  9, 10. 

41  Rex  V.  Kelly,  Car.  &  K.  814 ;  State  v.  Holme,  54  Mo.  158,  166 ; 
Shuffln  V.  People,  62  N.  Y.  229.  235 ;  20  Am.  Rep  483 ;  State  v,  Har- 
man,  78  N.  C.  515, 518 ;  State  v.  Neville,  6  Jones,  433 ;  Desty  Crlm.  L. 
{ 128,  n.  {/ 2  Bish.  Crim.  L.  S  638. 

i  60.  CoiQTigal  right  to  fix  tlie  family  home  and  rega- 
late  the  household. — The  wife  by  marriage  is  merged  ia 
the  hasband ;  ^  the  husband  is  the  "  head  of  the  wife  " ;  * 
she  is  sub  protestate  viri;^  he  may  to  some  degree 
restrain*  or  punish ^  her,  so  much  is  she  under  his  con- 
trol, that  by  the  common  law  any  wrong  done  by  her 
in  his  presence  is  considered  as  his  sole  deed,*  and 
under  early  enabling  acts  she  was  required  to  acknowl- 
edge her  conveyances  out  of  his  presence.''  So  the  hus- 
band's rights  over  the  children  are  paramount.^  He 
is  thus  the  head  of  the  family.®  He  decides  where  the 
family  residence  shall  be,*®  and  may  change  it  as  often 
as  his  pleasure,  health,  or  business  dictates ;  **  and  his 
wife  must  live  where  he  directs,**  as  long  as  he  acts  in 
good  faith,*^  in  spite  of  an  antenuptial  agreement  to  the 
contrary ;  **  but  she  has  a  right  to  live  with  him,*^  and 
he  cannot  banish  her  to  a  lonely  place  for  punish- 
ment;** nor  can  he  thus  endanger  her  health;*^  nor 
perhaps  can  he  remove  her  from  her  native  land,*^  or 
make  her  live  with  his  relations.*'  As  a  result  a  hus- 
band's domicile  is  usually  the  place  where  he  has 
established  his  family,"  although  during  his  absence 
his  wife  has  moved ;  ^  and  the  wife's  domicile,  except 
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in  certain  cases  where  she  has  a  separate  domicile  for 
divorce,'^^  is  that  of  her  husband.**  So  the  husband 
may  decide  who  shall  -visit  the  family  residence,**  and 
may  prevent  its  being  used  for  purposes  of  prostitu- 
tion 2*  or  illegal  liquor  selling,**  although  it  belongs  to 
the  wife ;  ^  for  statutes  relating  to  married  women  do 
not  remove  the  husband  from  his  place  as  head  of  the 
family.®  When  the  husband  is  insane  the  wife  is  head 
of  the  family  ®  so  she  is  when  he  is  absent.** 

1  Ante,  I  Si. 

2  Todd,  15  Ala.  743, 744  ;  Boozer  t'.  Addison,  2  Rich.  Eq.  273, 275. 

8  Allen  v.  Hooper,  SO  Me.  371, 372  ;  Burdeno  v.  Amperse,  14  Mich. 
90,95. 

4    Price,  2  Fost.  A  P.  283,  264 ;  post,  i  62. 

6    Bichards,  1  Grant,  389,  892  ;  post,  {  63. 

6  Cassin  v.  Delany,  88  N.  Y.  178, 179 ;  post,  1 06. 

7  White  V.  Wager,  25  N.  Y.  328, 830.  And  even  under  later  acts  his 
undue  influence  may  be  easily  proved:  Whlterldge  v.  Barry,  42  Md. 
140, 153  ;  Witbeck,  25  Mich.  439. 

8  Stewart  M.  A  D.  {  400  ,*  post. 

9  Elijah  V.  Taylor,  37  HI.  247,  249 ;  Commonw.  v.  Wood,  97  Mass. 
225, 229 ;  Glover  v.  Aicott,  11  Mich.  471,  485  ;  Commonw.  v.  Barrv,  2 
Green.  Cr.  Bep.  286, 287.    Bee  CaL  Civ.  Code,  f  156 ;  Ga.  Code.  i878, 

{1753. 

10  Flrebrace,  Law  B.  4  Pro.  A  D.  63, 67 ;  Hanbery,  29  Ala.  719,  724 : 
Hardenbergh,  14  Cal.  654,  656,  657 ;  Kennedy,  87  111,  250,  252  ;  Cutler,  2 
Brewst.  511, 513.    Cases  collected,  Stewart  M.  «&  D.  U  221, 253. 

11  Cutler,  2  Brewst  511, 513. 

12  Cochrane.  8  Dowl.  P.  C.  630, 636 ;  Price,  2  Fost.  &  F.  283. 264  ;  Bab 
bitt,  65  111.  277, 279 ;  supra,  n.  10. 

13  Hardenbergh,  14  Cal.  654, 656 ;  Boyce,  23  N.  J.  Eq.  337, 348 ;  Bishop, 
80  Pa.  St.  412, 415 ;  Cutler,  2  Brewst.  511,  513 ;  Powell,  29  Vt.  143,  150; 
Gleason,  4  Wis.  64, 66. 

14  nair.  10  Bich.  Eq.  163, 176. 

15  Clark  v.  Harlan,  1  an.  Bep.  418, 422 ;  wite,  {  59. 

16  Boyce,  23  N.  J.  Eq.  337,  S48. 

17  Cutler,  2  Brewst  511, 513 ;  Powell,  29  Vt.  148, 150  ;  Gleason,  4  Wis. 
64,  66.    For  this  would  be  cruelty :  Stewart  M.  <&  D.  {^  201-273. 

18  Bishop,  30  Pa.  St  412, 415. 

19  Powell,  29  Vt  148, 150. 

20  Piatt  V.  New,  Law  B.  3  App.  336, 348.  See  Stewart  M.  <&  D.  }  222 ; 
ante,  I  ^. 

21  Porterfleld  v.  Augu  sta,  67  Me.  556,  557. 

22  Stewart  M.  <&.  D.  $  221. 

23  Barber,  21  How.  582, 5M  ;  Stewart  M.  <&  D.  {  221 ;  ante,  {  28. 
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U  Fulton,  3611088.617,528. 

25  Commonw.  v.  Wood,  97  Mass.  225, 229. 

26  Commonw.  v.  Barry,  2  Green  Cr.  Rep.  285, 287 ;  115  Mass.  14«. 

27  Commonw.  v.  Pratt,  128  Mass.  462. 4«3 ;  Commonw.  v.  Wood,  m 
UuBi.  22S.  229 ;  Commonw.  v.  Barry,  2  Green  Cr.  Bep.  %5,  287  ;  115 

Uas&l-ie. 

28  Glover  v.  Alcott,  11  Mich.  471, 485 ;  supra,  n.  27. 

29  Uobinaon  v.  Frost,  54  Vt.  105,  111 ;  41  Am.  Bep.  835i   ' 

^30  Sawyer  v.  Catting,  23  Vt.  488, 491 ;  Felker  v.  Smerson,  16  Vt.  66S, 
>» ;  pott,  1 90. 

I  61.  Coigngal  riglit  to  use  family  mune.  -r- The  husband 
being  head  of  the  family,^  the  wife  and  children  gener- 
ally adopt  his  family  name — by  custom  the  wife  is 
called  by  her  husband's  name.?  But  whether  she  shall 
take  his  name  or  keep  hers,  or  he  take  hers,  is  after  all 
a  mere  question  of  choioe  as  any  one  may  adopt  any 
name  he  or  she  pleases.* 

1  Antcieo. 

^  2  Converse,  9  Bich.  Eq.  535, 570.  See  Fendall  v.  Goldsmith,  Law  B. 
2  P.  D.  263, 264  ;  Snook,  2  Hilt.  566. 

3  See  Day  v.  Brownrlgg,  Law  B.  10  Ch.  Dlv.  2J>4 ;  48  Law  J.  Ch.  DIv. 
Jp ;  Du  Boulay,  Law  B.1  P.  C.  430 ;  38  L.  J.  P.  C,  35 ;  Linton,  10  Fed. 
Aep.  896 ;  Clark,  19  Kan.  S22 ;  Snook,  2  Hilt.  566 ;  Johnston  v.  Goode- 
DOW,  44  Vt.  662  ;  discussed  in  Stewart  M.  <ft  D.  }  438.  . 


32.  Gonjngfal  right  of  personal  cuBtody  and  restraint. 
—1.  The  husband  is  the  head  of  the  family,*  where  he 
goes  his  wife  is  bound  to  follow,^  and  he  has  a  further 
right  of  gentle  restraint  over  her  movements.'  He 
°^y>  l)y  reasonable  measures,  enforce  cohabitation  and 
a  common  residence,*  unless,  of  course,  he  has  lost  the 
right  of  cohabitation ;  ^  he  may  lock  her  up  to  prevent 
her  from  eloping*  or  going  into  lewd  company  and 
squandering  her  money ,^  and  she  will  not  be  released 
on  a  writ  of  habeas  corpus ;  ^  nor  is  it  in  itself  cruelty  if 
he  prevents  her  visiting  her  family,*  or  relations,^  or 
going  to  church,^^  But  he  has  no  right  to  confine  her 
nnreasonably  and  arbitrarily ,^2  a^^i  if  i^^  does  she  will 
be  released  on  a  writ  of  habeas  corpus ;  ^  so  if  by  moral 
or  physical  restraint  he  Injuries  her  health  it  1& 
n.  &  w.— 8. 
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cruelty.^*  In  any  case  he  cannot  by  writ  of  liabeas  cor- 
pus get  possession  of  her  unless  she  is  restrained  against 
her  will/*  If  the  wife  is  an  infant,  the  husband  or  her 
parents  in  the  discretion  of  the  court  is  entitled  to  her 
custody." 

2.  If  the  husband  is  insane  his  wife  is  head  of  the 
family  and  has  a  right,  superior  to  that  of  his  father,  to 
be  his  guardian."  If,  however,  she  should  lock  him  up 
to  prevent  his  eloping  or  keeping  lewd  company  and 
squandering  his  property,  he  would  be  released  on 
habeas  corpus.^^ 

1  Glover  v.  Alcott,  U  Mich.  471, 483 ;  atite,  ?  60. 

2  BabUtt,  09  lU.  277,  279 ;  ante,  H  29, 80. 

3  2  Blackst.  Com.  445 ;  2  Kent  Com.  181 ;  Commonw.  «.  Barry,  t 
Green  Cr.  Kep.  265. 289,  u  ;  poH,  I  d3. 

4  Cochrane,  8  Dowl.  P.  C.  630, 636 ;  Price,  2  Post.  &  F.  253,  264. 

5  Cochrane,  8  Dowl.  P.  C.  630, 634  ;  ante,  S  53. 

6  Cochrane,  8  Dowl.  P.  C.  630, 633 ;  State  v,  Craton,  6  IrecL  104 

7  Lister,  1  Strange,  477 ;  8  Mod.  22, 23. 

8  Cochrane,  8  DowL  P.  C.  630. 

9  Waring,  2  Phillim.  132 ;  1  Eng.  210, 21& 

10  And  see  Fulton,  36  Miss.  517, 528. 

11  Lawrence,  3  Paige,  267, 272. 

12  Kelly,  Law  B.  2  P.  <fc  D.  31, 34, 37. 

13  Lister,  8  Mod.  22, 23. 

14  Kelly,  Law  B.  2  P.  <&  D.  31, 32.    See  Ste^rart  M.  <ft  D.  {{  SfU-STS. 

15  Sandilands,  12  Eng.  L.  Eq.  463, 465  ;  17  Jur.  317 :  21  Law  J.  Q.  BL 
312  ;  Bex  v.  Leggatt,  18  U.  B.  781 ;  Bex  v.  Wiseman,  2  Smith,  617. 

18    Gibbs  V.  B  ro wn ,  68  Ga.  803, 804. 

17  Bobinson  v.  Frost,  54  Vt.  105, 110  ;  41  Am.  Bep.  835. 

18  The  question  seems  never  to  have  arisen. 

§  68.  Coqjagal  right  of  personal  chastlBemeiLt. — Vio- 
lence of  one  spouse  against  the  other  may  be  assault 
and  battery ,1  and  cruelty  ;2  the  party  guilty  of  such 
violence  may  be  punished  by  the  State,'  and  the  other 
party  may  leave  him  or  her  and  may  apply  for  a  di- 
vorce.* Though  the  old  writers  say  that  a  husband 
may  chastise  his  wife  with  a  rod  no  thicker  than  his 
thumb,<^  in  modern  times  the  rule  of  love  has  super- 
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nded  the  mle  of  foroe,*  and  even  amon^  tbe  lower 
dssses'  a  husband  has  no  right  to  beat  hla  wife  at  all,* 
•reaif  sheisdruDk'orinHoleiiL'*  IF  she  diea  from  his 
betUiog  he  ia  guilty  of  mauslsughtar  at  least."  A  hus- 
Uni,  therefore,  may  use  violence  a^nat  hia  wife  only 
In  Belf.4efense,i*  or  In  raetniiaing  her  from  the  com- 
mission of  some  tort*  or  crime."  Wife  whipping  is  in 
ffliny  States  a  special  misdemeanor," 

1  Oweno.StatepTTei.  App.  825,3:7;  ante,  (}4T,«. 

t  sunart  M.  A  U.  il  2GI-C73. 

1   AlU.m7.*». 

I   BtfWUtU.il:S.  )jlAm,:Sl-3T3. 

1  Rm  Blaeksl.  Com.  («,  445  i  TrowbridSE  ti.  Caritn,  li  t*.  An.  M2 ! 
Aibm     niMaa    1ll.,ra    <  Am  It  p  Brad]  au 

Jgu    SB    Sla         6  MtfCM*     ai  haiUa,    G  mi      aiii 


t  Pn  man     Sw  b  A  T  m  SB    C  mm  a 
««         Am,Kpm 

Comia     n       M  Alee    oeH(iBB.MS,W 


U  0«.  Cod      Sra  1 M^    MiL  A  U    SO"     h    M  p    0" 

i  61.  Conjugal  ri^U  of  (lEppart.  —  A.  husband  Is  bound 
<"  support  hia  wL'e,  and  a  wife  may  be  bound  to  sup- 
port her  husband.  Both  hnsband  and  wife  may  be 
'•ouud  to  snpport;  the  family. 
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1.  Th/&  hu8hand\8  liability.  By  the  common  law  a 
husband,  though  an  infant,^  is  bound  to  support  his 
wife.'  He  cannot  charge  her  or  her  estate  with  the 
expenses  of  her  support.?  The  wife  may  directly  en- 
force this  obligation  of  his  by  a  suit  for  maintenance,^ 
or  for  alimony  with  divorce,*  or  indirectly  enforce  it  by 
pledging  his  credit  to  others  who  provide  her  with 
necessaries.*  The  husband's  neglect  of  this  duty,  if  it 
results  in  the  wife's  death,  is  manslaughter  at  least  ;^ 
it  may  be  punishable  criminally  by  statute;®  and  by 
statute  it  may  be  a  cause  for  divorce®;  but  it  is  not  in 
itself  a  cause  for  divorce,^^  as  desertion"  or  cruelty  J* 
This  obligation  cannot,  however,  be  enforced  if  the  wife 
has  sufficient  means  of  her  own,i'or  has  waived^*  or 
forfeited^  her  rights.  She  may  waive  her  rights  for 
valuable  consideration,^*  as  in  a  deed  of  separation." 
She  forfeits  them  by  leaving  her  husband  against  his 
will  when  he  is  not  in  fault,^^  or  by  his  leaving  her  for 
her  fault  ;^'  but  not  by  becoming  insane.*  The  hus- 
band's obligation  to  support  his  wife  is  not  removed  by 
married  women's  separate  property  acts,'''^  except  so  far 
as  they  give  her  means  of  her  own.*^  This  right  ceases 
with  divorce,2»  but  may  continue  some  time  after  the 
husband's  death.^* 

2.  The  wife's  liability.  By  the  common  law  aU  a 
wife's  personalty,  =®  and  all  her  earnings  and  labor,* 
belong  to  her  husband ;  and  even  under  separate  earn- 
ings acts  she  is  still  his  helpmeet,  and  cannot  charge 
him  for  domestic  services ;  ^  in  this  way  she  is  bound 
to  support  him.  In  many  States  statutes  provide 
various  means  of  compelling  a  wife  to  support  her 
needy  husband;^  these  statutes  seem  to  have  raised 
no  questions*^* 

3.  Their  joint  liability*  Husband  and  wife  are  Jointly 
liable  for  the  support  of  their  family  ,»o  so  far  at  least 
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that  one  cannot  recover  from  the  other  for  expenses 
paid.'^  So  statutes  in  some  States  make  them  jointly 
liable.'' 

1  Cantlne  v.  Phillips,  5  Har.  (Del.)  428,  ^9.    Compare  post^  {  67,  n.  7. 

2  See  Zei«rler  v.  David,  23  Ala.  127, 1.T7 ;  Washburn.  9  Cal.  475, 477  ; 
Bbelton  v.  Pendleton,  18  Conn.  417.  421 :  Cantlne  v.  Phillips,  5  Har. 
pel.)  428, 429;  Roney  v.  Wood,  1  Wils.  878 ;  Cooper  r.  Ham,  49  Ind. 
»«,  41ft ;  Lltson  v.  BrowDiM  Ind.  489,  491 ;  Graves,  36  Iowa,  310,  312 ; 
U  Am.  Bep.  625 ;  Com.  v.  Fletcher,  6  Bush,  171, 172 ;  Garland,  50  Miss. 
M,  716;  Allen  v.  Aldrich,  29  N.  H.  6%  73 ;  Miller,  1  N.  J.  L..386;  Pora- 
woy  V.  Wells,  8  Pali^e,  406,  411;  Gage  v.  Dauchy,M  N.  Y.  293,  2OT; 
State  V.  Bansdl,  41  Conn.  433, 410. 

8  Grant  v.  Green,  41  Iowa,  8S,  91.  See  Rogers  v.  Boyd,  33  Ala.  175 ; 
3?eU  V.  Johnson,  11  Ala.  615;  Htrong  v.  Skhmer,  4  Ban>;546;  Metho- 
dist V.  Jaques.  1  Johns.  Ch.  450 ;  Callahan  v.  Patterson,  4  Tex.  61 ; 
McCormlck,  7 1/elgh,  66. 

4  Stewart  M.  «fc  D.  ?  m. 

5  Stewart  M.  <&  D.  U  358-599. 
8   Stewart  M.  A  D.  ^180. 

V    Reg.  V,  Plummer,  1  Car.  <&  K.  600 ;  Desty  Crlm.  L.  {^  57  rt,'^  h. 

8  See  Conn.  Acts,  1881,  p.  73 ;  Stewart  M.  ifc  Dl  ^77. 

9  Stewart  M.  <&  D.  22  279-281. 

10  Stewart  M.  <&  D.  2  176. 

11  Mandlgo,  15  Vt.  786, 787 ;  Stewart  M.  A  D.  ?  2S2. 

tJ   Peabody,  104  Mass.  195, 197 ;  Stewart  M.  A  D.  {  289. 

13   Elnsey,  37  Ala.  393, 396  ;  Stewart  M.  A  D.  2i|  173,  ISO,  372. 

•14  Fredd  v.  Eves,  4  Har.  (Del.)  385,  387 ;  Heney  v.  Sargent,  54  Cal. 
^  896 ;  Stewart  M.  A  D.  {}  179, 180,  lUO,  372, 382. 

,  15  Whftle,  71  lU.  610,  513 :  Dexon  v.  Hurrell,  8  Car.  A  P.  717,  713 ; 
Stewart  M.  A  D.  {<  179, 180, 871. 

18  Pearson  v.  Darrlngton,  32  Ala.  227,  243.    See  mite.  Contracts 
Bktwkkn  Husband  and  Wific,  U  40-46. 

17  Stewart  M.  A  D.  ?5  131-192, 382 ;  ante,  U  40-46. 

18  Schnackle  v.  Blerman,  80  111.  454,457;  Stewart  M.  A  D.U  175, 
1T3.180,87L 

n  Hardle  v.  Grant,  8  Car.  A  P.  612, 517 ;  Stewart  M.  A  D.  {{  175, 173, 
180,871,436. 

20  Wray,  33  Ala.  137,  190;  Wray  v.  Cox,  24  Ala.  337,  343 ;  Stewart 
H.  A  D.  If  176, 179.    See  Goodale  v.  Brockner,  25  Hun,  621. 

^21  Sattle  V.  Chlcf\go,  42  Iowa,  518,  S22 ;  Bansom,  37  Mich.  563, 574  ; 
Hoyt  V.  Whlt«,  46  N.  H.  45,  46  :  Markley  v.  Wartman,  9  Phila.  23G  ; 
<upm,  n.  8 ;  ante,  H  12, 14.    See  Dunbar  v.  Meyer,  43  Miss.  679. 

23  Supra,  n.  13. 

23  Stewart  M.  A  D.  J  438. 

24  Stewart  M.  A  D.  i  45ft. 

25  Pogt,  jf?  163-183. 

28  PosuiG&. 

.27  3Iewhirter  v.  Halten,  42  Iowa,  288,  202 ;  20  Am.  Bep.  618 ;  pott, 
foS. 
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28  Knglish  Marr.  Woman's  Act,  1882,  c.  75,  >  20 ;  CaL  Civ.  Code, 
>  176 ;  Iowa  R.  C.  1880,  {  2228 :  Mass.  P.  8.  1882,  p.  817,  {  96  ;  N.  J.  Rev. 
1877,  p.  308 ;  Nev.  R.  S.  1878,  {  174 ;  Vt.  R.  8.  1880,  f  2377. 

29'  Small,  42  Iowa,  111,  112,  seems  to  be  the  only  case. 

30  Stewart  M.  <&  D.  1 404 ;  poH,  1 387. 

31  Finch,  22  Conn.  411,  418. 419  ;  Fltler,  33  Pa.  St.  60, 57. 

32  Ala.  Crkle.  1876,  {{  2705, 2706 ;  Iowa  R.  C.  1880.  {  2214.  See  Baker  v. 
Flooruoy,  68  Ala.  650 ;  Jones  v.  Glass,  48  Iowa,  345. 

§  66.  Bight  to  spouse's  time,  services,  wages,  earnings, 
etc. — While  a  wife  has  no  right  as  wife  to  her  hus- 
band's services,  except  such  as  is  incidental  to  her 
right  to  support,!  a  husband  is  by  the  common  law 
entitled  as  husband  to  his  wife's  time,  wages,  earnings, 
and  the  products  of  her  labor,  skill,  and  industry.' 
He  may  contract  to  furnish  her  services  to  others.* 
He  sues  for  the  price  of  them,*  as  for  the  loss  of  them,* 
in  his  own  name.*  She  cannot  release  an  obligation  for 
them,'  except  as  his  agent,®  or  by  his  consent.*  Even 
if  her  earnings  have  been  invested  by  her  in  her  own 
name,  the  investment  pro  tanto^^  is  his,!*  and  liable  to 
his  creditors.!'  If  he  dies  her  earnings  acquired  be- 
fore his  death  go  to  his  representatives.!*  The  husband 
may  forfeit  this  right  by  desertion,  it  seems,!*  so  he  may 
waive  it,!*  or  it  may  be  taken  from  him  by  statute.!* 

1.  Gift  by  hibshand  to  wife  of  her  services.  The  wife's 
earnings,  etc.,  may  be  secured  to  her  separate  use  by 
an  antenuptial!'  or  postnuptial!*  settlement.!*  The 
ability  to  earn  is  not  property,"*  and  the  husband  may 
therefore  waive  his  right  to  have  his  wife  labor  for  his 
use,  even  as  against  creditors ;  *!  but  moneys  received 
or  due  for  labor,  i.  e.,  earnings,  are  property, *2  and 
though  a  husband  may  give  his  wife  her  earnings.** 
such  gift,  like  that  of  any  other  property,**  must  not 
defraud  creditors.**  The  burden  lies  upon  the  wife  to 
clearly  prove  the  gift.^* 

2.  Effect  of  modei^n  married  women  (icts.     Married 
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women's  property  acts  which  do  not  sx)ecifically  men- 
tion her  earnings,  etc.,  do  not  change  the  husband's 
common-law  rights  to  the  same.^  So  a  statute  which 
provides  that  a  wife  "  may  "  earn  money  on  her  sepa- 
rate account  does  not  affect  any  earnings  of  hers  unless 
they  appear  to  have  been  acquired  by  her  on  her  sepa- 
rate account.^  But  in  most  of  the  States  statutes  ex- 
pressly provide  that  the  wife's  earnings  "shall  be" 
her  separate  property,®  and  that  she  may  trade  on  her 
separate  account.**  Under  such  statutes  the  product 
of  all  labor  of  hers  for  parties  other  than  her  husband 
belongs  to  her;^^  she  can  contract"  for  her  sorrioas 
and  recover  on  the  contract  ;**  she  can  sue  alone  for 
them,'*  and  make  her  husband,  if  need  be,  gamiohee ;  * 
a  debt  due  by  her  husband  cannot  be  set  off  against 
her  in  such  suit,^  and  neither  her  husband"  nor  his 
creditors^  have  any  right  to  such  earnings,  though,  as 
with  her  other  separate  property,*®  she  mo-y  give  them 
to  her  husband,*^  and  such  a  gift  is  presumed,  it  seems, 
if  with  her  consent  and  without  promising  to  repay 
her*^  he  uses  them,*-  or  mixes  them  with  his  own 
money.**  But  these  statutes  do  not  impliedly  author- 
ize her  contracts  with  her  husband  for  services,**  and 
she  cannot  recover  from  him  for  services  rendered,** 
though  she  may,  it  seems,  if  the  statute  or  some  other 
statute  expressly  authorizes  contracts  between  husband 
and  wife ;  **  she  is  still  bound  without  charge  to  look 
after  his  home  and  children,*^  and  to  perform  the 
domestic  conjugal  duties  of  wife;^*  she  is  still  his 
"helpmeet."*®  These  statutes  are  prospectively  con- 
strued ;"  indeed,  they  could  not  deprive  the  husband 
of  money  for  her  services,  already  paid  or  due.'»i 

1  See  Stewart  M.  <fe  D.  S?  179, 180 ;  ante,  i  64. 

2  Cecil  V.  Juxon,  1  Atk.  278, 270 ;  Seitz  v.  Mitchell,  94  U.  S.  580,  584  ; 
Glenn  v.  Johnson,  18  Wall.  476, 473  ;  Todd,  15  AJa.  743,  744 ;  McLemore 
V.  Flnkstou,  31  Ala.  267,  270 ;  Uinman  v.  Parkis,  33  Conn.  188,  197 ; 
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Hazelbaker  v.  Goodfellow,  64  111.  237,  241 ;  Cranor  v.  Winters,  75  Ind. 
801, 303 ;  Glover  v.  Alcott,  11  Mich.  471,  482  ;  Henderson  v.  Warmark, 
27  Miss.  830,  834  ;  Hoyt  v.  White,  46  N.  H.  172, 175  ;  Skillman,  15  N.  J. 
Eq.  478,  481  ;  13  N.  J.  Eq.  403,  406 ;  Filer  v.  R.  R.  40  N.  Y.  47,  56 ;  10 
Am.  Rep.  327 ;  Kee  v.  Vaaser,  2  Ired.  Eq.  553, 555;  40  Am.  Dec.  442 ; 
Raybold,  20  Pa.  St.  308,  311 ;  Hollowell  v.  Horter,  *>  Pa.  St.  375,  380  ; 
Boozer  v.  Addison,  2  Rich.  Eq.  273, 275 ;  Jones  v.  ReW,  12  W.  Va.  350, 
855;  29  Am.  Rep.  455;  Connors,  4  Wis.  112,  117;  EUIott  v.  Bentley  17 
Wis.  591,  594. 

3  Harrington  v.  Gles,  45  Mich.  374, 375. 

4  Cranor  v.  Winters,  75  Ind.  301, 903 ;  SkiUman,  13  N.  J,  Eq.  409, 4m, 

5  Brooka  v.  Schwerin,  54  N.  Y.  ai3, 343 ;  Filer  v.  R.  R.  49  N.  Y.  47, 
56 ;  10  Am.  Eop.  327. 

6  Hawes  Parties  to  Actions,  58, 63, 64, 65. 

7  Skillman,  13  N.  J.  Eq.  403,  400  ;  15  N.  J.  Eq.  478,  481. 

8  Kowlng  V.  Manly,  49  N.  Y.  192, 197  ;  10  Am.  Rep.  VA6 ;  post,  U  89, 
93. 

9  Hinman  v.  Parkis,  33  Conn.  188, 197 ;  infraf  notes,  17-26. 

10  Apple  V.  Ganong,  47  Miss.  189, 199.  But  he  has  no  right  against 
hor  s'^parate  property  for  services  rendered  it  by  her :  Holcomb  v, 
Pe.ple8,912P:.  Gt.  338. 

11  Apple  V.  Ganong,  47  Miss.  189, 199 ;  in/ra,  n.  12. 

12  Swartz  v.  Saunders,  46  111.  18.  24:  Duncan  v.  Roselle,.  15  Iowa, 
501,  603  ;  Henderson  v.  Warmack,  27  Miss.  830,  8o5;  Apple  v.  Ganong, 
47  Miss.  189, 199  ;  Cramer  v.  Referd,  17  N.  J.  Eq.  368,  3S0 ;  Raybold,  20 
Fa.  St  808,  311 ;  Campbell  v.  Bowles,  30  Gratt.  652. 

13  Todd,  15  Ala.  743, 744  ;  Stewart  M.  <fc  D.  J|  464, 465.  But  see  Boozer 
V.  Addison,  2  Rich.  Eq.  273, 275,  282. 

14  See  Mason  v.  Mitchell,  3  Hurl.  &  C.  52S,  532 ;  Rees  t».  Waters,  9 
Watts,  90, 94  :  Starrett  v.  Wynn,  17  Serg.  &  R.  130 ;  17  Am.  Dec.  654 ; 
Stewart  M.  <&  D.  $  177. 

15  Peterson  v.  Mulford,  36  N.  J.  L.  481, 4S7 ;  infra,  notes,  17-26. 

16  Mewhlrter  v.  Halten,  42  Iowa,  288,  291,  293 ;  20  Am.  Rep.  618 ; 
infrUt  notes,  27-51. 

17  Andrews,  8  Conn.  79,  85;  Keith  v.  Woombell,  3  Pick.  211,  213; 
Stewart  M.  &  D.  {g  32-43. 

18  Skillman,  15  N.  J.  Eq.  478, 481 ;  13  N.  J.  Eq.  403, 407 ;  Stewart  M. 
<&  D.  U  181, 193. 

19  P&rt,  2?  99-134, 197-216. 

20  See  Peterson  v.  Mulford,  36  N.  J.  L.  481, 487 ;  Hoyt  v.  White,  48 
N.  H.  45,  47  ;  Abbey  v.  Deyo,  44  N.  Y.  84:s,  847  ;  Rush  v.  Vought,  5r>  Pa. 
St.  437, 445  ;  Hodges  v.  Cobb,  8  Rich.  50, 66. 

21  Hoyt  V.  White,  46  N.  H.  45, 47 ;  Peterson  v.  Mulford,  36  N.  J.  L 
432, 487  ;  Quidort  v.  Pergeaux,  18  N.  J.  Eq.  472,  479. 

22  See  Hazelbaker  r.  Goodfellow,  64  111.  238, 241. 

23  McLemore  v.  Pinkston,  31  Ala.  267,  269 ;  Glaze  t'.  Blake,  66  Ala. 
379 ;  Haden  v.  Ivey,  51  Ala.  381, 385  ;  Andrews,  8  Conn.  79, 85  ;  Hinman 
V.  Parldfl,  33  Conn.  188.  197 ;  Oglesby  v.  Hall,  30  Ga.  386,  390 ;  Hazel- 
baker  V.  Goodfellow,  64  111.  238,  241  ;  Cranor  v.  Winters,  75  Ind.  801, 
303 :  Basham  v.  Chamberlain,  7  Mon.  B.  443, 445, 446  ;  Keith  i'.  Woom- 
bell, 8  Pick.  211, 213 ;  Hoyt  v.  White,  46  N.  H.  45,  47 ;  Quidort  v.  Per- 
geaux,  18  N.  J.  Eq.  478,  481 ;  13  N.  J.  Eq.  403, 407 ;  Peterson  v.  Mulford 
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KcMonry  v.  ■Webster,**  III.  liilM:  MarsliiUl  c.  IioW.Bl  Iiid.«l,«2; 
Donain  ,.,  B,)geLli>,  1.1  lows,  noOWillBrrlll  b.  Bmllh,  WMe,  aw^ ; 
i^JS  "■  *  '<■">". "  Mich.  So.  &!  fiendenon  p.  WngoMk,  J^.™"". 
tj,<7;  Qriiil.jrc  p.  PM^iiri,  1»  N.  J.  Bq.  <K,  (SO;  RldMo.  Hnlse,  31 
^rj.a!i,:7u;  .Syme  !i.  BWille,  MS.  C.  ««i,in6;  HnjboW,»Pa.  St 

:<  l(cClDsk7v.Piov1<lent,l(aMus.g(»,904,3W;  Btckbackc.Ack- 
m7i],lIHDn7»S,3Ml  Beonv.  Elab,4Uun,i;I.17'l;  anle,tl  19-18. 


1.  •"*■•■ 

Schwertn.HK 

.  Y.  »*», 

,««;*«^Vo,  notes 

E  Urimer. 

p.  Kally, 

ID  Kan. 

1SK.»M. 

a  Urimer, 

..  Kelly, 

10  Kk., 

.m.x6 

iCoopsr. 

.AI««r 

H  Tnmk.e. 

GcoTer. 

,67  Me.! 

ra«,68«. 

aP.AUei 

„<..Bn: 

i:  Mertweth 

ec  V.  6i 

nlth,  « 

Ob.  M3 

i  Fowls  u 

.  TWd, 

irH»  !■.  Cole, 

Alger,  SI 

N.H. 

;(ta7w.  Hob 

i.  ad.      '*'"  "■ 

Grovec, 

,67  Me.. 

IS8«,S88. 

i.Beclc»IUi,31< 

^nn.  KS 

t.Wi. 

7    Brooklp, 

Bcbwer 

ln,MN, 

.  Y.  »43, : 

MB. 

*  IneqnltT!  Andrews u. Hnckibee,  30  Ala.  i«, IS 
SAlb.UJ.Jfc,2at 

MJ;  ijHWortli.  Pergeaui,™!*,' J.  Eq.  172,' 48»;  HalloB 

»  P»,  SL  STB,  aso. 


M  HaEelbakerv.OooiUellow.HTl] 
«  lowi.  ZSB,  Ml.  J»3  :  so  Am.  Bep.  SIS 

Kj  Olover ...  Alcott,  11  Mleh.  (Tf,  4n 
■^  V»:  Keynolds  v.  " 


Bu.  171, 1T1 1  W  Alb.'L.  I.  tS^  28t. 


i  66  CONJUGAL  BIGHTS  AND  OBIilGATIOXS.  91 

45  Mewhirter  v.  Halten,  42  Iowa,  28<t,  293 ;  26  Am.  Rep.  618.  See 
».  *.pra,  n.  44  ;  Shaeffer  v.  Sbeppard,  54  Ala.  244. 

-16  Beynolds  v.  Boblnson,  61 N.  Y.  589, 593. ' 

47  Mewhlrter  v.  Halten,  42  Iowa,  2S8, 292 ;  20  Am.  Bep.  613. 

43  Olover  V.  Alcott.  11  Mich.  471. 483. 

4D  Mewhlrter  v.  Halten.  42  Iowa,  233, 202  ;  20  Am.  Bep.  618. 

50  As  to  all  statutes,  see  infrot  n.  51 ;  ante,  2  21. 

CI  Farrell  «.  Patterson,  40  IlL  62,  5S  ;  Jamay  v.  Dellus,  65  111.  4fl9, 
471 ;  McDavld  v.  Adams,  77  111.  155,  im ;  Kase  v,  Paliiter,  77  111.  «3, 
&M  ;  Bider  v.  Huise,  33  Barb.  264, 271 ;  coUe,  \  23. 

§  66.  Coxgugal  liability  in  tort.  ^  There  is  no  liability 
of  wife  as  wife  for  torts  of  her  husband,  but  a  husband 
as  husband  is  generally  liable  for  his  wife's  torts. 

1.  Wife* 8  antenuptial  torts.  A  husband,  at  common 
law,  takes  his  wife  with  all  her  liabilities  ^  and  is  liable 
for  her  antenuptial  torts  *  for  the  same  reasons  and  to 
the  same  extent  as  he  is  liable  for  her  antenuptial  con- 
tracts ; '  and  to  the  same  extent  also,  as  he  is  liable  for 
her  postnuptial  torts  committed  out  of  his  presence  and 
without  his  directions.*  Thus,  for  the  wife's  antenup- 
tial tort  husband  and  wife  must  be  jointly  sued ;  *  (his 
liability,  however,  depends  on  his  bemg  her  lawful 
husband  ;*)  the  Statute  of  Limitations  runs  in  favor  of 
both  of  them ; '  the  husband's  liability  must  be  fixed 
by  judgment  before  dissolution  of  the  marriage  by 
death  ^  or  divorce,*  while  the  wife's  survives ;  *"  and  a 
judgment  against  them  binds  the  property  of  them 
both.ii  This  liability  extends  to  acts  done  by  her  in  a 
representative  capacity,  for  example  as  guardian"  or 
administratrix.^  It  is  in  many  States  removed  by 
express  statutes,^*  but  the  weight  of  opinion  is  that  it  is 
not  affected  through  implication,  by  married  women's 
property  acts.^* 

2.  Wife^s  postnuptial  torts,  A  husband,  at  common 
law,  is  liable  for  all  torts  committed  by  his  wife  durinrg 
coverture,^  it  makes  no  difference  if  they  are  living 
apart,"  so  long  as  he  is  really  her  husband.^**    But  he 
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cannot,  unless  his  wife  is  his  agent  in  fact,"  be  liable 
for  a  wrong  of  hers  based  on  her  invalid  contract,* 
as  where  she  got  credit  by  pretending  she  was  un- 
married,2i  or  misappropriated  money  placed  in  her 
keeping.^  And  though  if  he  allows  her  to  act  as  ad- 
ministratrix he  is  responsible  for  all  her  acts,*  her 
unauthorized  dealing  with  an  estate  does  not  render 
Mm  liable  as  executor  de  son  tort.^  For  her  torts  he 
may  be  liable  alone  or  jointly  with  her :  (1)  If  the  tort 
is  committed  in  his  presence  and  nothing  more  ap- 
pears, it  is  his  sole  tort,®  for  she  is  presumed  to  have 
acted  under  his  coercion.^  (2)  If  the  tort  is  committed 
in  his  presence,  but  it  appears  that  she  acted  of  her 
own  free  will,  they  are  jointly  liable.*^  (3)  If  the  tort  is 
committed  in  his  presence  against  his  will,  It  is  her 
tort  and  he  is  liable  with  her.'-^  (4)  If  the  tort  is  com- 
mitted out  of  his  presence,  but  by  his  direction,  she  is 
liable  jointly  with  him.»  (5)  If  the  tort  is  committed 
out  of  his  presence  and  without  his  knowledge  or  con- 
sent he  is  liable  with  her.*"  In  cases  (1),  (2),  and  (4),  he 
is  liable  because  she  is  his  agent  *^  and  to  the  same 
extent  as  any  other  master  is  for  the  acts  of  his  ser- 
vant.'* In  cases  (3)  and  (5)  he  is  liable  because  she  is 
his  wife,**  and  as  with  her  antenuptial' contracts **  and 
antenuptiaJ.  torts,**  his  liability — unless  it  has  been 
fixed  by  judgment'* — ceases  with  the  dissolution  of 
the  marriage.'^  In  case  (1)  she  cannot  be  sued.'^  In 
cases  (3)  and  (5)  he  cannot  be  sued  as  Joint  tvrong-doer 
—the  suit  must  be  against  him  as  htbshandP  In  cases 
(2)  and  (4)  they  are  jointly  liable  for  a  joint  tort^— 
though  it  is  said  that  a  joint  slander  is  an  impossibil- 
ity,** and  that  a  conversion  is  to  the  husband,  not  to 
"their"  use  ;**  and  the  husband  has  full  control  of  the 
8uit.«  This  liability  of  the  husband  as  htosband  has 
been  removed  by  express  statute  in  some  States ;  **  but 
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in  spite  of  statutes  his  liability  for  his  wife's  acts  as  his 
agent  remains.**  But  this  liability  is  not  aflfected  by 
general  married  women's  property  acts,**  (except  in 
Illinois*^  and  Kansas**)  or  even  by  a  provision  that  a 
husband  shall  not  be  liable  for  his  wife's  ** debts."** 
Still,  when  as  to  her  separate  property  she  may  sue 
and  be  sued  without  her  husband,*^  he  is  not  liable, 
unless  he  took  part  therein,  for  her  tort  connected  witli 
it  51 — as  for  her  cattle's  depradations**  or  a  nuisance  on 
her  farm.^  But  when  in  her  separate  business  she 
receives  stolen  goods  and  becomes  thereby  liable  in 
conversion,  her  husband  is  liable  because  she  never 
acquired  any  property  in  the  goods.**  Nor  is  he  liable 
for  the  acts  of  an  insane  wife.** 

1  Ferguson  v.  Collins,  8  Ark.  241, 252 ;  Hawk  v.  Haxman,  5  BInn. 
43,50. 

2  Fergruson  v.  Collins,  8  Ark.  241,  252 ;  Phillips  v.  iRlcbardson,  4 
Marsh.  J.  J.  212, 215 ;  Brown  v,  Kemper,  27  Md.  666, 672 ;  Magruder  v. 
Darnall,  6  0111,269,  288;  McCready,  1  Tuck.  374,  375;  Hawk  v.  Har- 
man,  5  BInn.  43,  50 ;  Overholt  v.  Ellswell,  1  Ashm.  200,  202 ;  Hubble 
V.  Fogartie,  3  Rich.  413, 415;  Allen  v.  McCuIlough,  2  Helsk.  174,  183; 
cases  cited  infra,  n.  16. 

3  See  Heard  v.  Stamford,  3  P.  Wms.  407, 412  ;<  Hawk  t».'  Harman,  5 
Binn.  43, 50  ;  post,  i  67. 

4  See  Baker  v.  Young,  42  111.  42,  4S ;  infra,  n.  30. 

5  Brown  v.  Kemper,  27  Mi.  666, 672  ;  Magruder  r.' Darnall,  6  Gin 
269,  286 ;  McCready.  1  Tuck.  374,  375  ;  Overholt  v.  Ellswell,  1  Ashm. 
200, 202  ;  1  Chit.  PI.  81,  92. 

6  Overholt  V.  Ellswell,  1  Ashm.  200, 202. 

7  Hawk  IK  Harman,  5  BInn.  43, 50. 

8  Ferguson  v.  Collins,  8  Ark.  241,  252 ;  Phillips  v.  Richardson,  4 
Marsh.  J.  J.  212,  214 ;  Allen  v.  McCuIlough,  2  Heisk.  174,  184 ;  5  Am. 
Rep.  27  ;  Stewart  M.  <fc  D.  1 468.  ... 

9  Ferguson  v.  Collins,  8  Ark.  241, 252  ;  Stewart  JkT.  A  D.  {  448.  But 
see  Allen  v.  McCuIlough,  2  Heisk.  174, 190  ;  5  Am.  Rep.  27. 

10  Fercrusoja  v.  Collins,  8  Ark.  241,  252.  Compare  Fultz  v.  Fox,  9 
Mon.  B.  499,  500,  501 ;  post,  i  67. 

11  Brown  v.  Kemper,  27  Md.  666, 672. 

12  Allen  V.  McCuIlough,  2  Heisk.  174, 182, 183  ;  5  Am.  Rep.  27. 

13  Ferguson  v.  Collins,  8  Ark.  241,  252 ;  Phillips  v.  Richardson,  4 
Marsh.  J.  J.  212.  214 ;  Magruder  v.  Darnall,  6  Gill,  269,  286  ;  Hubble  v. 
Fogartie,  3  Rich.  413,  415. 

14  Md.  Acts  1880,  ch.  253,  ??  31,  32  ;  post,  ?  67  ;  infra,  n.  44. 

15  McElfresh  v.  Kirkendall,  36  Iowa,  224, 227  ;  infra,  notes  46,  53; 
ante,  U  14, 15  ;  post,  §  67. 
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28  Oarleton  v.  Haywood,  49  N.  H.  314, 318,  319. 

29  Handv  v.  Foley,  121  Mass.  259,  261 ;  23  Am.  Rep.  270 :  Cassln  v. 
Delany,  88  N.  Y.  178, 1/9 ;  Clark  v.  Boyer,  32  Ohio  St.  299,  311;  30  Am. 
Kcp.  603. 

30  Baker  v.  Young,  44  111.  42,  4S  :  Ball  v.  Bennett,  21  Ind.  427,  42S; 
Enders  v.  Beck,  18  Iowa,  86, 8/ ;  Heckel  t'.  Lurvey,  101  Mass.  344, 315; 

3  Am.  Rep.  366 ;  Carleton  v.  Haywood,  4;*  N.  H.  314,  318  ;  Kowing  t». 
Manly,  49  N.  Y.  192,  198 ;  10  Am.  Rep.  M6 ;  Matthews  v.  Fietzel,  i 
Smith,  E.  D.  00,  91 ;  Park  v.  Hopkins,  2  Bail.  411,  412 ;  Barnes  v.  Har- 
ris, Busb.  15, 17  ;  McQueen  v.  Fulgham,  27  Tex.  463, 467 ;  post,  Tobts 
o^^  Mahhiki)  Womkn. 

31  Compare  |>o»<,  5?  83,  98. 

32  See  Cox  v.  Hoffman,  4  Dev.  <fc  B.  180, 182. 

33  Ferguson  v.  Brooks,  67  Me.  251, 255 ;  Park  v.  Hopkins,  2  Bail.  411, 
412. 

31    Fultz  V.  Fox,  9  Mon.  B.  499,  500,  501 ;  post,  |  67. 

35   Supra,  notes  8, 9. 

33    Compare  Burton,  5  Har.  (Del.)  441, 444 ;  post,  {  67. 
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V.  Commonw.  6  Pa.  St.  35),  366 ;  Hawk  t*.  Harman,  5  Binn.  43,  SO; 
Alien  V.  McCuUough,  2  Heisk.  174, 184  ;  5  Am.  Rep.  27  ;  Stewart  M.  <ft 
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39  Ferguson  v.  Brooks,  67  Me.  251, 255 ;  Park  v.  Hopkins,  2  Bail.  411, 
412 ;  Slsco  V.  Cheeny,  Wrjght,  9, 10. 

40  Vine  v.  Saunders,  6  Scott,  359, 370  ;  Heckle  t».  Lurvey,  101  Mass. 
344,  345 ;  Handy  v.  Foley,  121  Mass.  25!>,  261  ;  23  Am.  Rep.  270 :  MUler 
V.  Sweitzer,  22  Mich.  301,  3)5 ;  Carleton  v.  Haywood,  4J  N.  H.  314, 319; 
Roadcap  v.  Sipe,  6  Gratt.  213, 217. 

41  Baker  v.  Young,  44  IlL  42, 48 ;  Roadcap  v.  Sipe,  6  Gratt.  213, 217. 

42  Carleton  v.  Haywood,  49  N.  H.  814,  319 ;  Kowing  v.  Manly,  49 
N.  Y.  1j)2,  198, 199 ;  10  Am.  Rep.  »46. 

43  Coolidge  v.  Parrls,  8  Ohio  St.  594, 507 ;  see  Clark  v.  Boyer,  32  Ohio 
St.  293, 311 ;  post,  Suits  by  Mabbibd  Women. 

44  Md.  Acts  1880,  ch.  253,  {}  31,  32 ;  Mass.  P.  S.  1882,  p.  819,  {  9 ;  Mich. 
R.  S.  1882,  a  7714,  8^59. 

4j  Austin  V.  Cox,  118  Mass.  58,  60 ;  Hill  v,  Duncan,  110  Mass.  238 ; 
Rlcci  V,  Mueller,  41  Mich.  214, 215. 

48  Choen  v.  Porter,  66  Ind.  194,  196,  199 ;  McElfresh  v.  Kirkendall, 
36  Iowa,  224, 227 ;  Enders  v.  Beck,  18  Iowa,  86, 87  ;  Ferguson  v.  Brooks, 
67  Me.  251, 257  ;  Kowing  v.  Manly,  67  Barb.  479, 483  ;  Baum  v.  Mullen, 
47  N.  Y.  577,  578 ;  McCready,  1  Tuck.  374,  375  ;  Fowler  v.  Chlcester,  26 
O'aio  St.  9, 14 :  McQueen  v.  Fulgham,  27  Tex.  463, 467  ;  anU,  ft  1&»  ^^ 

47   Marthi  v,  Robson,  65  IlL  129. 130, 139 ;  16  Am.  Rep.  578. 

43    Morris  v.  Corkhill,  S.  C.  Kan.  Oct.  9, 1884. 

43    McElfresh  v.  KirkendaU,  36  Iowa,  224, 227. 

50  Hawes  Parties  to  Actions,  {  70. 

51  Rowe  V.  Smith,  45  N.  Y.  230,  233 ;  Bamn  V.  ICllUeil,  47  N.  Y.  W7, 
679 ;  Flake  v.  Bailey,  51  N.  Y.  160, 153. 

52  Rowe  V.  Smith,  45  N.  Y.  230,  233. 
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0   FIske  V.  Bailey,  51 N.  Y.  150,  153L 

54  Nnaserv.I^wiSfN.  T.  Sop.  Ct  Jane 26,  84 ;  6  N.  Y.  dv.Froo.  R. 

55  Gove  V.  Feunners,  48  N.  H.  41, 43, 44 ;  2  Am.  Bex>.  168. 

i  67.  CoiQiigal  lialnlitj  in  contract.— There  is  no  lia- 
bility of  a  wife  as  wife  for  contracts  of  lier  husbcmd, 
bat  a  husband  as  husband  is  generally  liable  on  his 
wife's  contracts. 

1.  FbstTmpticU,    At  oommon  law  a  wife  could  gener- 
ally make  no  contract  during  coverture  to  bind  herself,^ 
though  in  certain  cases  she  could  as  his  agent  bind 
him.'    And  when  under  statute  or  otherwise  she  can 
make  a  valid  contract,  as  husband  he  is  not  liable  upon 
it,'  though  he  may  be  as  joint  promissor.* 
*  2.  Antenuptial,     At  oommon  law  a  husband  takes 
his  wife  with  her  liabilities,^  and  he  is  liable  on  all  her 
existing  contracts,^  whether  he  is  an  adult  or  an  infant,^ 
and  whether  he  receives  property  with  her  or  not.*    It 
\^  only  necessary  to  create  his  liability  that  he  be  really 
her  husband,*  and  that  the  contract  be  one  which  is 
binding  on  her  ;i^  he  is  oven  liable  for  necessaries  sup- 
plied his  infant  wife  before  marriage.^^    The  wife  can- 
not be  sued  alone  on  such  a  contract,^-^  nor  can  he ; " 
the  suit  is  against  thoin  jointly.^*    If  the  suit  is  pend- 
ing when  the  woman  marries,  it  is  revived  against  him 
also;^  if  judgment  has  been  recovered  before  mar- 
riage, execution  may  be  had  against  her  alone,'^  or  by 
scire  f ados  it  may  be  revived  against  him,^^  and  the 
property  of  both  of  them  may  be  taken."    The  ac- 
knowledgment of  the  debt  made  after  marriage  is  not, 
however,  evidence  against  the  husband.'®    The  hus- 
band's liability  ceases  with  coverture,  unless  it  has 
been  fixed  by  judgment."    If  she  dies  after  judgment, 
he  continues  liable;^  if  he  dies,  his  estate  is  liable.^ 
If  not  so  fixedi  the  husband's  liability  is  destroyed  by 
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a  divoroe  a  vinculo,^  by  his  death,'*  or  by  hers.*  But 
marriage  does  not  suspend  or  destroy  her  liability,*  so 
that  if  he  dies  she  is  Liable,^  and  if  she  dies  her  ad- 
ministrator is  liable  to  the  extent  of  assets,*  even  when 
he  Is  her  widower.^*  So  she  is  liable  after  divorce  a 
vinculo,^  So  the  Statute  of  Limitations  runs  during 
coverture,'^  and  neither  can  she  so  act  during  coverture 
as  to  revive  a  promise  which  is  barred,'*  nor  can  her 
husband  revive  it  against  her,"  and  one  who  waits 
till  after  coverture  to  sue  usually  loses  his  remedy.** 
Bankruptcy  of  the  husband  destroyed  at  common  law 
all  right  of  suit  during  coverture,**  but  when  she  has 
separate  property  she  may,  perhaps,  be  proceeded 
against  in  equity.**  An  antenuptial'^  or  postnuptial" 
agreement  has  no  effect  on  this  conjugal  liability,  nor 
have  married  women's  statutes  which  do  not  expressly 
refer  to  it,**  though  a  different  rule  is  adopted  in  Illi- 
nois.*® But  in  many  States  a  statute  expressly  destroys 
the  husband's  liability,"  or  limits  it  to  the  extent  of 
the  property  received  by  him  from  her  by  marriage,*' 
or  continues  his  liability  to  this  extent  after  her  death.** 
A  statute  removing  his  liability  may  be  applicable  to 
existing  marriages,  as  the  wife's  creditor's  right  against 
her  husband  is  not  vested ;  **  but  a  statute  creating  a 
new  liability  in  the  husband  after  her  death  applies 
only  to  marriages  entered  into  after  its  passage.**  In 
general,  the  meaning  of  these  statutes  is  plain,  and 
they  are  easily  construed.** 

1  Post,  CoNTttACTS  OF  Marribd  WOJfEN",  {{  355-408. 

2  Leeds  v.  Vail,  15  Pa.  St.  185  ;  pogt,  \\  83,  98. 

S  Holmes  v.  Reynolds,  W  Vt.  3^,  42.  See  Frieber  v.  Stover,  30  Ark. 
7?.7 ;  Franklin  v.  Foster,  20  Mich.  75  ;  Hill  v.  Goodrich,  46  N.  H.  41,42, 

4  Sturmfelts  v.  Frlckey,  43  Md.  600 ;  Holmes  v.  Reynolds,  56  Vt 
35.42. 

5  Hawk  V.  Harman,  5  Binn.  43, 50. 

6  Heard  r.  Stamford,  3  P.  Wms.  407, 412 ;  Thomond  «.  Suflblk,  1 
P.  Wms.  4H2, 460 ;  Cowley  v.  Robertson,  3  Camp.  4:«,  439 ;  Humphreys 
V.  Royce,  i  Moody  <fe  R.  140, 141 ;  £vans  v.  Chester,  2  Mees.  <ft  W.  847, 
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2S  Fultz  V.  Fox,  9  Mon.  B.  4m,  fiOO,  fiOl ;  Gage  v.  Reed,  15  Johus. 
408 ;  Mal]ory  v.  Vanderheyden,  3  Barb.  Ch.  9, 2^ 

27  Parker  v.  Steed,  1  Lea,  206, 210.  See  Hawk  v.'Harmaii,  5  Biim. 
43,  fiO.  »         -» 

28  Humphrey  v.  Boyce,  1  Moody  &  R.  140,  141 ;  Mallory  v.  Van- 
derheyden, 3  Burb.  Ch.  9, 23 ;  Jones  i;.  Walkup,  5  Sueed,  13a,  138. 

29  Day  v.  Messlck,  I  Hount.  328, 330 ;  Jones  v.  Walknp,  5  Sneed,  13S, 
139 ;  Holmes,  28  Vt.  765, 767,  768. 

80  See  Stewart  M.  <ft  D.  {  430,  n.  19. 

81  Moore  v.  Lesenr,  18  Ala.  606, 611 ;  Klhie  v.  Guttaart,  2  Pa.  St.  490 ; 
Hawk  V.  Harman,  5  Blnn.  43, 50  ;  Farrar  v.  Bessey,  24  vt.  89, 92. 

32   Moore  v.  Leseur,  IS  Ala.  606, 612. 

83  Farrar  v.  Bessey,  24  Vt.  89, 92. 

84  See  Hawk  t;.  Harman,  5  Blnn.  43,  SO. 

35  Miles  t).  Williams,  10  Mod.  160, 243 ;  Mallory  v.  Vanderheyden,  S 
Barb.  Ch.  9, 22. 

36  Dickson  V.  Miller,  19  Mass.  594, 602, 604.  See  Hamlin  v.  Bridge, 
24  Me.  145, 146.    Consult  Jones  v.  Gloss,  48  Iowa,  34.5w 

87  Harrison  v.  Trader.  27  Ark.  2S8, 290 ;  Christian  v.  Hanks,  22  Oa. 
125 ;  Taylor  v.  Miller,  2  Lea,  153, 151 ;  Powell  i'.  Mauson,  22  Gratt  177; 
Stewart  M.  &  D.  «  32, 43. 

88  Harrison  t>.  Trader,  27  Ark.  288, 290 ;  Stewart  M.  <&  D.  }  181. 

89  Conner  v.  Berry,  46  111.  370,  372 ;  Berley  v.  Rampacher,  5  Dner. 
183;  Alexander  t'.  Morgran.ai  Ohio  St.  541  ;  Fowler  v.  Chichester, 36 
Ohio  St.  9 :  Platner  t'.  Patchin,  19  Wis.  3;»,  &% ;  ante,  U  i^*  10* 

40  Howarth  v.  Warmser,  58  111.  48,  49.  See  Dickson  v.  Miller,  19 
Miss.  594,  603. 

41  See  Ala.  Code,  1876,  ?  2704 ;  Cal.  Civ.  Code,  }  170 ;  Wood  v.  0^ 
ford,  52  Cal.  412 ;  Md.  Acts  1880,  {?  31.  32  ;  N.  C.  Rev.  1873,  p.  590;  Pa. 
Purd.  Dig.  18T2,  p.  1006. 

42  Colo.  R.  S.  1877,  {  1754. 

43  Colo.  R.  S.  1S77,  ?  17>> ;  Bryan  i'.  Doollttle,  38  Ga.  255,  277;  WU- 
liums  V.  Kent,  15  Wend.  360, 361. 

44  Fnltz  v.  Fox,  9  Mon.  B.  4m,  500,  501  ;  antef  H  21-22  ;  but  not  to  a 
suit  already  brought :  Clawson  v.  Hutchinson,  11  S.  C.  323^ 

45  Bryan  v.  Doollttle,  ^  Ga.  2.55, 258. 

46  See  Conlon  ?».  Moore,  9  I.  R.  C.  I...  190 ;  Wood  v.  Orford,  B2  CaL  412; 
Bryan  v.  Doollttle,  38  Ga.  255, 257 ;  Rennecker  v.  Scott,  4  Greene,  185 ; 
Cannon  v.  (jrantham,  45  Miss.  88  ;  Davis  v.  Wilkinson,  48  Miss.  585; 
Fultz  V.  Fox.  0  Mon.  B.  499, 500 ;  Williams  v.  Kent,  15  W'end.  860, 362 ; 
Clawson  v.  Hutchinson,  11  S.  C.  323. 

J  68.  Coxgugal  liability  in  crime. — A  wife  is  never 
liable  for  the  crime  of  her  husband,  but  a  husband  is 
liable  for  all  crimes  of  his  wife  committed  in  his  pres- 
ence or  with  liis  knowledge  and  consent.'  .  As  the  case 
may  be,  he  is  liable  as  principal,'  or  as  accessory,^  and 
alone*  or  jointly*  with  her.  Married  women  statutes 
have  not  changed  tliis  liability  of  his.^ 
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1.  If  it  appears  only  that  a  crimiual  act  was  done  by 
the  wife  in  the  presence  of  her  husband,  she  is  deemed 
to  have  acted  under  his  coercion,*  as  slie  is  under  his 
power;*  and  he  is  liable'® alone."  She  is  in  his  pi*es- 
ence,  though  he  is  not  in  sight,  if  lie  is  near  by  and  she 
is  acting  under  his  super  vision.  >=^ 

2.  If  it  appears  that  a  criminal  act  wa^  done  by  the 
wife  in  the  presence  of  her  husband,  but  of  her  own 
free  will,  he  is  jointly  liable  with  her,'''  for  it  is  his 
right  ^*  and  his  duty  ^  to  prevent  her  from  doing  wrong, 
with  force  *•  if  need  be.  Probably  his  bona  fide  en- 
deavors to  prevent  the  act  to  the  extent  of  his  ability 
would  be  a  defense ; "  of  course  if  he  aids  and  abets  her 
he  is  liable.'* 

3.  If  it  appears  that  a  criminal  act  was  committed  by 
the  wife  out  of  the  presence  of  her  husband,  but  with 
his  concurrence  or  assent  he  is  liable,''  just  as  any  one 
is  liable  for  the  acts  of  his  agent. '^ 

4.  If  it  appears  that  a  criminal  act  was  committed  by 
the  wife  out  of  the  presence  of  her  husband,  and  with- 
out his  knowledge  or  assent,  he  is  not  liable  at  all.^ 

But  a  husband  cannot  be  guilty  of  conspiring  with 
his  wife,*^  unless  the  conspiracy  was  consummated 
before  their  marriage,**  or  there  are  other  co-conspira- 
tors.2* 

1  See  Ck>m.  v.  Barry,  115  Mass.  146 ;  2  Oreeii  Cr.  B.  285,  notes ; 
pottt  Ckimjcs  of  Married  Womkx. 

2  See  fnily  Desty  Cr.  L.  {§  15, 16, 17 ;  and  other  works  on  criminal 
law. 

3  Hensly  v.  State,  52  Ala.  10, 12  ;  1  Am.  Cr.  B.  465. 

4  Beg.  V,  Manning,  2  Car.  &  K.  {KW.    See  State  v.  Potter,  42  Vt.  495. 
6    Com.  V.  Wood,  97  Mass.  225, 228. 

6  Qoldstein  v.  People,  82  N.  Y.  231, 232. 

7  Com.  V.  Pratt,  128  Mass.  462,  463  ;  Com.  v.  Wood,  97  Mass.  225, 
229 ;  Com.  V.  Barry,  115  Mass.  146 ;  2  Green  Cr.  B.  285, 287,  notes. 

8  Hensly  v.  State,  52  Ala.  10,  12  ;  I  Am.  Cr.  B.  465;  see  Desty  Cr. 
L.  {  16  a  ;  Bex  v.  Hamilton,  1  Leach,  348  ;  Edwards  v.  State.  27  Ark. 
493;  State  v.  Banks,  48  Ind.  197;  Marshall  v.  Cakes,  51  Me.  308,  309; 
Nolan  V.  Traber,  49  Md.  460 ;  33  Am.  Bep.  277 ;  Com.  v.  Neal,  10  Mass. 
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1S2 ;  1  Lead.  Crlm.  C.  91 ;  6  Am.  Dec.  105  ;  Com.  v.  Barry,  115  Mass.  146 ; 
2  Green  Cr.  R.  285,  287,  notes;  State  v.  Bentz,  11  Mo.  27;  Haines  v. 
State,  35  N.  H.  207;  Goldstein  v.  People,  82  N.  Y.  231,  2:«;  State  v. 
Williams,  65  N.  C.  399;  Davis  v.  State,  15  Ohio,  72  ;  45  Am.  Dec.  550 ; 
City  V.  Van  Roven,  2  McCord,  465  ;  IThl  v.  Com.  6  Oratt.  706;  State  v. 
Potter,  42  Vt.  495  ;  Miller  v.  State,  25  Wis.  384. 

9   ^}i<e,  tl  38, 60. 

10  State  V.  Cleaves,  59  Me.  298,  302 ;  8  Am.  Rep.  422,  490.  See  Hens- 
ley  V.  State,  52  Ala.  10,  12 ;  1  Am.  Cr.  R.  465 ;  Edwards  v.  State,  27 
Ark.  493 ;  1  Greetf  Cr.  R.  741 ;  Com.  v.  Barry,  2  Green  Cr.  R.  285, 
notes. 

11  She  Is  liable  also  In  capital  cases,  see  poatt  Crimks  of  Married 
Women. 

12  Com.  V.  Neal,  10  Mass.  152;  1  Lead.  Crlm.  C.  01;  see  Reg.  v. 
Boober,  4  Cox  C.  C.  272  ;  Rex  v.  Archer,  1  Moody  C.  C.  143 ;  State  v. 
Nelson,  29  Me.  329;  Com.  v.  Munsey,  112  Mass.  2vS7,  289 ;  State  v.  Wil- 
liams, 65  N.  C.  398 ;  Davis  v.  State,  15  Ohio  St.  72 ;  State  v.  Parkerson, 
1  Strob.  169 ;  Uhl  v.  Com.  6  Gratt.  708. 

13  State  V.  Cleaves,  59  Me.  218,  303 ;  8  Am.  Rep.  422, 410  ;  Goldstein 
V.  People,  82  N.  Y.  231,  233.  See  Reg.  v.  Ingram,  1  Salk.  384  ;  Somer- 
vllle,  1  And.  104  ;  Phillips,  7  Mon.  B.  268  ;  State  v.  Nelson,  29  Me.  ;i29  ; 
Com.  V.  Tryon,99  Mass.  442 ;  State  v.  Bentz,  11  Mo.  27 ;  State  v.  Par- 
kerson, 1  Strob.  169. 

14  ^n/c,  22  60, 62, 63. 

15  Com.  V.  Wood,  97  Mass.  225, 229  ;  Com.  v.  Barry,  115  Mass.  146 ;  2 
Green  Cr.  R.  285,  237. 

16  Com.  V.  Barry,  2  Green  Cr.  R.  285,  287,  notes  ;  ante,  5  63. 

17  See  Com.  v.  Van  Stone,  97  Mass.  548;  King  v.  Stapleton,  Jebb 

V/.  v/.  9o. 

18  Goldstein  v.  People,  82  N.  Y.  231,  233.  See  Reg.  v.  Manning,  2 
Car.  &  K.  903  ;  Rex  v.  Morris,  2  Leach,  1096;  Ross  v.  Com.  2  Mon.  B. 
417  ;  State  ?>.  Brown,  31  Me.  520  ;  Com.  v.  Nichols,  10  Met.  259 ;  Schmidt 
V.  State,  14  Mo.  137  ;  State  v.  Dow,  21  Vt.  484. 

19  Williamson  v.  State,  16  Ala.  431,  436. 

20  State  v.  Colby,  55  N.  H.  72,  73 ;  State  v.  Roberts,  55  N.  H.  483, 

21  State  V.  Baker,  71  Mo.  475, 476.  See  Com.  t».  Welch,  97  Mass.  893, 
594 ;  Com.  V.  Munsey,  112  Mass.  287,  289 ;  Handy  v.  Foley,  121  Mass. 
259, 261 ;  23  Am.  Rep.  270. 

22  People  v.  Mather.  4  Wend.  229 ;  21  Am.  Dec.  122 ;  Com.  v.  Man- 
son,  2  Aslim.  31. 

23  Rex  V.  Robinson,  1  Leach,  37. 

24  Rex  V.  Locker,  5  Esp.  107  ;  Com.  v.  Wood,  7  Bos.  L.  R.  58 ;  Oom. 
V.  Manson,  2  Ashm.  31. 

§  69.  Other  personal  rights  and  liabilities. — The  bus- 
band  must  generally,  except  under  express  statutes,  be 
joined  in  all  suits  in  whicli  his  wife  is  a  party.^ 

1    Brown  v.  Kemper,  27  Md.  666,  672 ;  ante,  ?J  66,  67. 

i  70.    Property  rights  and  liabilities.  —  (These  are  dis- 
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cussed  under    the  titie  ''Estates    of  Husband   and 

Wife."») 

1  i\w«,  {f  135-330. 

§  71.  Bights  and  obligatioxis  as  to  cMldren.— (These 
are  discussed  incidentally  in  Stewart  on  Marriage  and 
Divorce.*) 

1   Stewart  M.  &  D.  «  40(M07. 


Art.  IL    Actions  Arising  from  Conjuqaii  Rights 

AND  Obligations. 

2  72.  Suits  for  restitution  of  conjugal  rights. 

2  73,  Suits  for  divorce. 

{  74.  Suits  for  maintenance. 

i  75.  Writs  of  supplwavU,  etc 

{  76.  Suits  of  wife  In  which  husband  is  Joined,  etc 

2  77.  Suits  for  wrongs  to  spouse. 

f  78.  Suits  for  enticement  or  harboring. 

g  79.  Suits  for  criminal  conversation. 

2  80.  Suits  under  civil  damage  act. 

2  81.  Suits  for  necessaries. 

§  72.  Suits  for  restitution  of  conjugal  rights. — If  one 
spouse  wrongfully  left  the  other  the  latter  could  for- 
merly bring  suit  in  the  ecclesiastical  courts  to  compel 
cohabitation,*  this  was  called  a  suit  for  the  restitution  of 
conjugal  rights.'^  Such  a  suit  may  still  be  brought  in 
England,'  but  is  unknown  in  the  United  States*  where 
cohabitation  cannot  be  directly  enforced.^ 

1  Orme,  2  Add.  Ec.  R.  382  ;  2  Eng.  Ec.  R.  354, 356. 

2  Stewart  M.  &  D.  ?  175 ;  I  Bish.  M.  &  D.  U  171, 172 ;  ante,  2  59. 

3  Flrebrace,  Law  R.  4  P.  D.  63. 

4  Westlake,  34  Ohio  St.  621,  628 ;  discussed  cases  collected  In 
Stewart  M.  &  D.  ^  175. 

5  Baogh,  37  Mich.  69,  62. 

§  73.  Suits  for  divorce.— (Fully  discussed  in  Stew^art 
on  Marriage  and  Divorce.) 
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J  74.  Suits  for  maintenance. — In  most  of  the  States  a 
wife  may  proceed  against  her  husband  in  equity  to 
make  him  support  her.^ 

1    Stewurt  M.  dt  D.  {  179,  full  discassloiL 

J  75.  Writs  of  snpplicavit,  etc. — Under  the  common 
law,  on  the  application  of  a  wife  who  showed  herself  to 
be  in  danger  from  her  husband,  a  court  of  equity  would 
grant  lier  a  writ,  called  a  writ  of  supplicavitj  requiring 
lier  husband  to  give  security  to  treat  her  properly .^ 
Til  is  writ  is  unknown  in  the  United  States,'  where  an 
ordinary  bond  to  keep  the  peace  serves  all  its  purposes.' 
Under  statute  a  wife  if  deserted  by  her  husband  may 
have  a  writ  for  the  protection  of  her  earnings  from  him 
in  case  of  his  return.* 

1  King  V.  Lee,  2  Lev.  128  ;  Head,  8  Atk.  547 ;  ClaverlnK,  2  P.  Wms. 
202;  Boymion,  Arnb.  6:i;  King,  2  Ves.  578;  Amb.  333;  Heyn,  2  Ves. 
<fe  B.  182;  Dobbyn,  3  Ves.  <fe  B.  183;  Tuanlchiff,  1  Jacob  <&  W.  848; 
2  Story  Eq.  1 1423 ;  2  BLsh.  M.  «&  D.  {  352. 

2  Adams,  100  Mass.  365,  369, 372  ;  1  Am.  Rep.  3 ;  Cold,  2  Johns.  Ch. 
141. 142. 

3  Cold,  2  Johns.  Ch.  141, 142. 

4  Cargill,  1  Swab.  A  T.  225 ;  Aldrldxe.  1  Swab.  <&  T.  88 ;  Thomp- 
son, 1  Swab.  A  T.  2:>1 ;  Mason  ?'.  Mitchell,  M  Law  J.  Ex.  68  ;  Sharp,  33 
Law  J.  M.  C.  152  ;  Hall,  27  Law  J.  M.  C.  19. 

J  76.  Suits  of  wife  in  whicli  husband  is  joined  and  suits 
of  husband  by  marital  right.— A  husband  is  generally 
liable  to  be  sued  with  his  wife  on  her  antenuptial  con- 
tracts,^  and  for  her  torts,^  and  to  be  prosecuted  with 
her  for  her  crimes;'  he  usually  sues  with  her  on  her 
contracts,*  and  for  injuries  to  her,^  in  fact  he  is  com- 
monly joined  with  her  in  all  her  suits.'  He  is  also  lia- 
ble alone  as  husband  for  her  wrongs  done  in  his 
presence;^  and  has  a  right  to  sue  alone  for  any  in- 
fringement of  his  conjugal  rights^  to  her  services, 
soiiiety,  affection,  and  fidelity:  hence  arise  rights  of 
action  against  one  who  injures  his  wife,®  or  entices  her 
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or  harbors  her  away  from  him^i^  or  has  sexual  inter- 
ooarse  with  lier," 

1  Heard  v.  Stamford,  3  P.  Wms.  407, 412  ;  antej  i  97. 

2  Ferguson  v.  Collins,  8  Ark.  241, 2S2 ;  mite,  {  G6. 

3  Goldstine  v.  People,  82  N.  Y.  231, 233  ;  (trUe^  {  68. 

4  Titus  V,  Asb,  24  N.  H.  328 ;  pott,  H  176, 183. 

6  Craddock  v.  Goodwin,  54  Tex.  581 ;  post,  {  176L 

6  Hawes  Parties,  i  63 :  post,  U  432, 433. 

7  Bail  V.  Bennett,  21  Ind.  427, 428 ;  ante,  H  %•  ^ 

8  Ante,  U  SS,  59,  60,  62,  65. 

9  Pollard  v.  N.  J.  101  U.  8. 223,  W4 ;  post,  {  77. 

10  Burnett  v.  Burkhead,  21  Ark.  77, 79 ;  post,  i  78. 

11  Norton  v.  Warner,  9  Conn.  172, 174|;  postt  i  79. 

^  77.  Suits  for  wrongs  to  spouse.  — 1.  Except  under 
some  such  statute  as  a  civil  damage  act,^  a  wife  has  no 
right  of  action  for  injuries  to  her  husband,^  thougli  slie 
has  perhaps  a  right  of  action  against  one  who  entices 
him  away.'  But  out  of  an  injury  to  a  wife  may  arise 
two  actions  in  favor  of  her  husband^ — one  in  the  right 
of  the  wife*  in  which  the  husband  and  wife  sue  jointly 
for  the  direct  injuries  to  her,^  the  other  in  the  right  of 
the  husband  in  which  the  husband  sues  alone  for  con- 
sequential damages  to  liimself.'  Thus,  wliere  througli 
the  neglect  of  a  city  a  wife  was  much  injured  in  body 
she  and  her  husband  brought  one  suit  for  her  sufifering, 
etc.,  and  recovered,*  and  then  her  husband  brought 
another  suit  for  his  expenses  arising  from  her  illness, 
his  loss  of  her  society  and  services,  and  his  own  loss  of 
time,  and  also  recovered.^  Since  these  suits  are  in  dif- 
ferent rights*"  they  cannot  be  joined,"  though  amis- 
joinder  is  cured  by  verdict.*^  The  former  abates  on 
the  death  of  the  wife,"  survives  to  her,**  and  belongs 
to  her  after  absolute  divorce ;  **  the  latter  is  not  affected 
by  divorce,*'  or  by  the  death  of  the  wife,"  but  abates 
on  the  death  of  the  husband,*^  except  where  the  right 
to  sue  in  the  former  action  is  by  statute  given  to  the 
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wife  alone,*'  the  husband  may  discharge  it,*  controls 
the  suit,**  and  owns  the  damages.*^  Recovery  in  one 
suit  Is  conclusive  {res  adjudicata)  as  to  the  right  to 
recover  in  the  other,*-'''  but  no  damages  can  be  allowed 
in  the  one  which  are  allowable  in  the  other :  thus,  in 
the  joint  suit  no  recovery  can  be  had  for  special  dam- 
age to  the  husband  '-'*  or  for  loss  of  services  which  were 
the  husband's,*''*  and  in  the  sole  suit  no  recovery  can  be 
had  for  the  pain  and  suffering  of  the  wife*  or  for 
expenditures  which  she  made;'''  and -when  punitive 
damages  have  been  allowed  in  one  suit  this  should  be 
considered  in  estimating  the  damages  in  the  other. ^s  in 
tlie  liusbandVs  suit  he  recovers,  except  in  cases  of  mal- 
ice,'® and  actions  for  crim.  con.y*^  only  actual  damages'^ 
for  -his  loss  of  the  services  and  society  of  his  wife,**  the 
expenses  to  him  naturally  resulting  from  the  injury  to 
her,*3  the  cost  of  the  necessary  employment  of  extra 
help,**  and  the  loss  of  his  own  tiirie ;  **  but  nothing  for 
his  distress  of  mind  caused  by  her  suffering,  *«  and 
nothing  for  her  death,*'  except  by  statute,**  but  only 
for  his  loss  up  to  the  time  of  her  death.**  The  fact  that 
the  parties  were  at  the  time  of  the  injury  living  apart 
goes  only  in  mitigation  of  damages.*" 

2.  As  to  particular  suits :  For  slander  of  the  wife, 
husband  and  wife  sue  jointly,  if  the  words  are  action- 
able per  se ;  **  but  the  liusband  alone  if  they  are  not,** 
iind  always  for  any  special  damage ;  **  but  the  fact  that 
words  not  slanderous  per  se  made  the  wife  ill,  gives  no 
one  a  right  of  action.**  Husband  may  sue  alone  for 
careless  transportation  of  his  wife  for  which  he  paid,** 
and  jointly  with  her  for  failure  to  transport  her.*«  He 
may  alone  sue  a  druggist  for  secretly  selling  his  wife 
laudanum  to  his  damage.*'  Separate  consideration  is 
given  to  a  husband's  suits  for  enticement *8  and  crimi- 
nal conversation.*' 
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For  an  injury  to  the  wtfo  before  marriage  hneband 
and  wile  eue  Jointly,'"  and  tlie  damages,  if  recovered 
during  coverture,  go  to  tlie  husband." 

1  ftte  Carer  v.  Bprkshir»,  I  Cnsh.  'i;^  la ;  Locan,  TI  Ind.  {38  i 
Woods  D.  CoenaQ.MlDWa,  U). 


Hooper  V.  Hukeli,  w'Me.  HI,  31^1  I^DEbtiu  v.  kumt,  m'mc!  )M 
IM :  ^Ichlaan  tf.  Coteunn,  A  HIch.  Mt,  A3 ;  SmKh  P.  St.  Jwpb.  A 

Mo.MI,u7:  17Ani.l{ep^jeo;  KlclnT^Jewett.SftN.  T.  Eq.  wJ.  ««) 


»   Boder  i7.  Pnr])7, 41  HI.  279,  :«7 ;  UlcblsBn 

Muvae  li.  F 
e.  ColclM 

S   linghllriT..  Ei«on,MMe.l.W,15fl:Siilliiuu 
71,13;  jNui.SrTTS  OF  MarkikdW-uhbs. 

Bh».C»nll 

,51M.  H. 

HO.  KS;  Beiver  i>.  Jscobs.  ^1  Mich.  2lo  Ml' 

'■'[." 

".S"S 

10  Bnflerv.Pnrd)',«ill,ira,M7,' 

11  Brockbank  r-Whitehayen.?  Hurl.  A  N.  F 

p.  Ma 

n   I>wIsii.BatKock,lS Jolini.4«<.4i4. 
».  Burden,*  AU,mHi  Earl  u.T'urper.W  Vt,  fis.  SSJ. 


e  THclisaiHa  v.  Orav«a,  (  Cusb.  9M,  3 
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17  Hyatt  ti.  Adams,  10  Mich.  166,  180,  193.  Full  discnaslon:  See 
Cross  eu  Guthrey,  2  Kuot,  90, 92 ;  Long  v.  Morrison,  14  Ind.  5»5,  S96. 

IS  Wood  t'.  Matthews,  47  Iowa,  409, 410 ;  RAtcliff  v.  Wales.  1  HUl, 
6S.    Sxcept  by  statute  :   Cregin  i'.  Brooklyn,  56  How.  Pr.  32, 465t. 

19  Michigan  v.  Ck>leman,  28  Mich.  440, 442. 

20  Long  V.  Morrison,  14  Ind.  595,  S97  ;  Anderson,  11  Bush,  X27, 330; 
Ballard  v.  Russell,  ^i  Me.  196, 197 ;  Southworth  v,  Packard, 7  Mass.  9&, 
fN» ;  Shattuck  v.  Clifton,  22  Wis.  142. 

21  Gases  supra,  n.  20  ;  Coolidge  v.  Parris,  8  Ohio  St.  594, 597. 

22  Gibson,  43  Wis,  23, 26  ;  see  Ruder  v.  Purdy,  41  111.  279,  287. 
28   lindsey  1^  Danville,  46  Vt.  144, 147. 

24  Wheeling  v.  Trowbridge,  5  W.  Va.  853, 854  :  aiipra,  n.  7. 

25  M-ewhirter  v.  Halten,  42  Iowa,  288,  289,  291  ;  20  Am.  Rep.  618 ; 
Tattle  v.  Chicago,  42  Iowa,  518,  521 ;  ante,  {  65. 

26  Hvnter  v.  Ogden,  31  Up.  Can.  Q.  B.  132. 140 ;  King  v.  Thompson, 
87  Pa.  at.  365,  868 ;  30  Am.  Rep.  364  :  ntjntit  notes  4, 5, 6. 

27  Waaaeni;.  aark,WVt.383,385. 

28  Ruder  v,  Purdy,  41  111.  270, 287. 

29  See  iRnder  v.  Purdy,  41  111.  279, 287  ;  Hyatt  v.  Adams,  16  Mich. 
II«Q,1W. 

30  I*08t,i  79, 

31  Hyatt  v.  Adams,  16  Mich.  180, 199. 

82  Mewhlrtert*.  Halten,  42  Iowa,  288, 289  ;  20  Am.  Rep.  618 ;  Hyatt 
t'.  Adams,  16  Mich.  180, 199 ;  Whitcomb  v.  Barre,  'fl  Vt.  148. 152 :  Lind- 
>fley  V.  DanvUIe,  46  Vt.  144, 148 ;  Kavanaugh  v.  Janesvllle,  24  Wis.  618, 
"621 ;  ttepYYi,  n  7.    He  is  entitled  to  them  in  spite  of  modern  statutes: 

33  Smith  v.  St  Joseph,  55  Mo.  4o6, 450 ;  17  Am.  Rep.  660  ;  Lindsey  v. 
Danville,  46  Vt.  144.  ISO. 

34  Lindsey  v.  Danville,  46  Vt  144, 149. 

35  Smith  v.  St.  Joseph,  55  Mo.  456, 4o9 ;  17  Am.  Rep.  000 :  Lindsey  v. 
Danville,  46  Vt  144, 150. 

36  Filiebrown  v.  Hoar,  124  Mass.  560, 585 ;  Hyatt  v.  Adams,  16  Mich. 
180, 198. 

37  Hyatt  v.  Adams,  16  Mich.  180, 185.  See  Baker  v.  Bolton,  1  Camp. 
493 ;  Carey  v.  Berkshire,  1  Cush.  475, 478 ;  Neilson  v.  Brown,  13  R.  I. 
651;  43  Am.  Rep.  58. 

38  Stewart  M.  (ft  D. }  472.    See  also  cases  jx)9t,  1 80. 

39  Long  V.  Morrison,  14  Ind.  595, 596 ;  Hyatt  v.  Adams,  16  Mich.  180, 
193,196. 

40  Ballard  v.  Russell,  33  Me.  196,  lb7 ;  Laughlin  v.  Ilaton,  54  Me. 
156, 159. 

41  Dengate  v.  Gardiner,  4  Mees.  <fe  W.  6, 7 ;  Smalley  v.  Anderson,  2 
Mon.  B.  56,  57 ;  Newcomer  v.  Kean,  57  Md.  121,  122,  125 ;  Beach  r. 
Ranney,  2  Hill,  300,  316.  See  Davies  v.  Solomon,  Law  R.  7  Q.  B.  112, 
114. 

42  Dengate  v.  Gardiner,  4  Mees.  <&  W.  6, 7 ;  Beach  v.  Ranney,  2  Hill, 
309,  316. 

43  Savillev.  Sweeney,  4  Barn.  A  Adol.  514,522;  AIlsop,2  Law  T. 
N.  S.  290, 201 ;  Throgmorton  v.  Davis,  2  Blackl.  383, 384. 
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H  AllBop.  2  Law  T.  N.  8.  290 ;  Shafer  v.  Ahalt,  48  Md.  171, 174 ;  Wil- 
son V.  Golt,  17  N.  y.  442, 444 ;  Terwililger  v.  Wands,  17  N.  Y.  54. 

45  Crnmp  v.  McKay,  S  Jones,  32, 34. 

«  Pollard  V.  K.  J.  101 U.  8. 223, 244 ;  Helrn  v,  McCaogban,  82  Mlsa. 
17,39. 

47  Hord  V.  Peck,  66  Barb.  288, 208. 

48  Fost^lTB, 

49  Potty  m. 

50  Hay  v.  Bogens,  4  Mon.  225,  22a.  See  Klmbro  v.  First,  1  McAr. 
<3 ;  BeU  v,  Allen,  53  Ala.  125 :  Weagle  v.  Heusley,  5  Marsb.  J.  J.  378  : 
Fightmaster  v.  Beasley,  l  Marsh.  J.  J.  606 ;  Bratton  v.  Mitcbell,  7 
Watts,  115;  Armstrong  v.  Slmarton,  2  Murpb.  202;  Gibson,  43  Wis. 
21 ;  poH,  {  183. 

51  J\)st,lWi. 

i  78.  Suits  for  enticement  or  harboring.— 1.  A  has- 
band  is  entitled  to  his  wife's  society,^  as  well  as  her 
services,'  and  against  any  one  who  by  abducting  her,' 
or  inducing  her  to  leave  him,^  or  keeping  her  separate 
from  him,*  deprives  him  of  her  society  and  services,  ho 
has  a  right  of  action.*  One,  whether  a  parent'  or  a 
stranger,^  is  liable  to  the  husband  for  separating  his 
wife  from  hi  in,  so  long  as  such  parent  or  stranger  is 
tlie  moving  cause  of  the  separation  ;•  if  the  wife  has  a 
ground  for  divorce  against  her  husband,  and  a  Stranger 
being  consulted  hy  Ac?*,"*  or  a  parent,"  advises  her  to 
leave  him  and  get  a  divorce,  and  acting  on  such  advice 
she  does  so,  the  husband  has  no  right  of  action,  but  it 
is  otherwise  if  a  stranger,  of  his  own  accord,  thus 
brings  about  a  divorce."  And  parents  are  justified  in 
opening  their  daughter's  eyes  to  the  bad  character  of 
her  husband  if  they  use  no  misrepresentation  or  phy- 
sical or  moral  force  to  keep  her  from  him,  though  they 
thus  cause  a  final  separation  between  them.''  Harbor- 
ing a  wife  may  be  justifiable  when  causing  a  separation 
would  not  be ; "  it  is  always  so  if  the  husband  has  for- 
feited his  right  of  cohabitation.^*  Not  only  a  parent "  or 
child,"  but  a  stranger"  may  give  shelter  to  a  wife  who 
has  left  her  husband,  but  the  motives  of  such  harborer 
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are  important,  and  must  not  be  to  separate  husband 
and  wife ;  *•  tliose  of  a  parent  are  presumed  good.**  And 
when  in  addition  to  giving  shelter  there  is  concealuient 
of  the  wife,**  or  denial  of  access  to  the  husband  ,*«  or 
inducement  of  the  wife  not  to  return  to  her  husband,'' 
the  harborer  is  liable.  Still  the  husband  must,  in  the 
case  of  mere  detainer,  show  demand  and  refusal.'^  In 
other  respects  the  right  of  action  is  very  similar  to  his 
right  of  action  for  criminal  conversation.** 

2.  A  wife  is  entitled  to  the  society  of  her  husband," 
and  when  she  may  sue  without  her  husband  for  injuries 
to  her,^  she  may  sue  one  who  separates  her  husband 
from  her.* 

3.  The  damages  awarded  in  this  action  should  covei 
the  value  to  the  plaintiff®  of  the  spouse  whose  society 
has  been  lost,***  as  well  as  actual  pecuniary  loss,  if  any.'* 

1  ^n/«,  2}  59,  62. 

2  Ante,  i  65. 

3  See  White  v,  Ross,  47  Mtch.  172,  176. 

4  Barnes  v.  Allen, :«  Barb.  663, 668 ;  1  Keyes,  890 ;  1  Abb.  App.  Dec. 
Ill,  115. 116. 

5  Barbee  v.  Armstead,  10  Ired.  530, 533 ;  51  Am.  Dec.  404. 

6  Phllp  V.  Squire.  1  Peake,  115 ;  Berthon  v.  Cartwright,  2  Esp.  iW  ; 
Winsmore  v.  Greenback,  Wllles,  577,  581 ;  Burnett  v.  Biirkhead.  21 
Ark.  77,  79;  Wood  v.  Matthews,  47  Iowa,  409,  410;  Hadley  v.  Hey- 
wood,  121  Mass.  236,  230;  Turner  v.  Estes,  3  Mass.  317, 318 ;  White  i>. 
Ross,  47  Mich.  172.  176 ;  Modlsett  v.  McPlke,  74  Mo.  636, 647 ;  Barnes  v. 
Allen,  80  Barb.  66a,  668;  1  Keyes,  3«0;  1  Abb.  App.  Dec.  Ill,  115,  116; 
Schoeneman  v.  Palmer,  4  Barb.  225,  226,  227;  Bennett  v.  Smith,  21 
Barb.  4Hi>,  441 ;  Hutcheson  v.  Peck,  6  Johns.  196,  205;  Smith  r.  Lyke, 
20  N.  Y.  Siipr.  201,205  ;  Barbee  v.  Armstead,  10  Ired.  530,  583 ;  51  Am. 
Dpc.  404 ;  Friend  v.  Thompson,  Wright,  636,  638;  Rabe  v.  Hanna,  5 
Ohio,  5:i0, 531 ;  Payne  v.  Williams,  4  Bazt.  583, 586.  Consult  cases  poft, 
1 79.    But  see  Neilson  v.  Brown,  13  R.  I.  651 ;  43  Am.  Rep.  68. 

7  Hutcheson  v.  Peck,  5  Johns.  196, 202, 204. 

8  Bennett  v.  Smith,  21  Barb.  439,  441. 

9  Hadley  v.  Hey  wood,  121  Mass.  286, 239  ;  aupra,  n.  6L 

10  Modlsett  V.  McPike,  74  Mo.  6:H1,  &16. 

11  White  V.  Ross,  47  Mich.  172, 176  ;  Modlsett  v.  McPlke,  74  Mo.  686, 
647. 

12  Modlsett  V.  McPlke,  74  Mo.  686, 646, 617. 

13  White  V.  Ross,  47  Mich.  172, 176 ;  Bennett  v.  Smith,  21  Barb.  48B, 
445 ;  Payne  v.  Williams,  4  Baxt  583, 585. 

14  Barnes  V.  Allen,  80  Barb.  663, 668. 
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15  Berthon  v.  Cartwri^rlit,  2  Esp.  480;  Barnes  v.  Allen,  30  Barb.  66S, 
683;  1  Abb.  App.  Dec.  Ill,  110. 

16  Burnett  v.  Bnrkhea<1,  21  Ark.  77,  79;  Friend  v.  Thompson, 
Wright,  636, 638 ;  Rabe  v.  Hanna,  o  Ohio,  530, 531. 

17  Turner  r.  Estes,  3  Mass.  317, 318. 

18  Philp  V.  Squire,  1  Peake,  115;  Hutcheson  v.  Peck,  6  Johns.  196, 
2M. 

19  Hutcheson  t'.  Peck,  5  Johns.  196,  205 ;  Barnes  v.  Allen,  1  Abb. 
App.  Dec  111,  118;  Friend  V.Thompson,  Wright,  636, 638  ;  cases  nqyra, 
n.6. 

20  Burnett  v.  Burkhead,  21  Ark.  77,  79;  Hutcheson  v.  Peck.  5 
Johns.  196, 210 ;  Rabe  v.  Hanna,  5  Ohio,  530, 531.  See  White  v.  Ross,  47 
Mich.  172, 176. 

21  Turner  v.  Estes,  3  Mass.  317,  818. 

22  See  Barbee  v.  Armstead,  10  Ired.  530,  533 ;  51  Am.  Dec  404. 

23  See  WInsmore  v.  Greenbank,  Willes,  580 ;  Bennett  v.  Smith,  21 
Barb.  438, 442. 

24  See  WInsmore  v.  Greenbank,  Willes,  577,  581 ;  Barbee  v.  Arm- 
stead,  10  Ired.  530, 533 ;  51  Am.  Dec.  404. 

25  i\)«e,{78.    See  Perry  V.  Lovejoy,  49  Mich.  529L 

26  Lynch  v.  Knight,  9  H.  L.  Cas.  577. 583  ;  arUe,  1 58. 

27  Van  A  mam  v.  Ayers,  67  Barb.  544, 548 ;  post,  { 

28  See  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  589 ;  Davies  v.  Solomon 
JjOW  R.  7  Q.  B.  112. 114  ;  Van  Arnam  v.  Ayers,  67  Barb.  544,  548 ;  Brei- 
maii  w.  Paasch,  7  Abb.  N.  O.  249.  2.t2  ;  Clark  v.  Harlan,  1  CIn.  418,  422 ; 
Westiake,  34  Ohio  St.  621,  628 ;  32  Am.  Rep.  897 ;  19  Abb.  L.  J.  484 ;  8 
Cent.  L.  J.  473. 

29  Payne  v.  Williams,  4  Baxt.  583, 586  ;  pott,  1 79. 

"30  Cowing,  33  I^w  J.  Prob.  149, 150 ;  Ferguson  v.  Smethers,  70  Ind. 
519, 521 ;  36  Am.  Rep.  186 ;  Payne  v.  Williams,  4  Baxt.  583,  586 ;  post, 
{70. 

21   Ante,  i  79;  post,  179. 

i  79.  Suits  for  criminal  conversation. — A  husband  has 
besides  his  right  to  his  wife's  society  *  and  services,* 
the  exclusive  right  of  sexual  intercourse  with  her,^  a 
right  on  the  preservation  of  which  depends  the  honor 
and  comfort  of  his  home,  and  the  certainty  that  her 
offspring  are  his  children,^  and  he  has  a  right  of  action 
against  any  one  who  commits  adultery  with  her,* 

1.  The  action  is  either  trespass  or  case ; '  but  under 
statute  it  may  form  a  part  of  a  divorce  suit  for  adultery, 
the  complaining  husband  making  his  wife's  paramour 
correspondent  with  her  and  asking  for  damages  from 
him.'    It  is  in  the  nature  of  a  personal  Buit^^  and  dina 
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with  the  hubband,*  but  it  is  not  aflFected  by  divorce,*'' 
or  by  the  death  of  the  wife.**  The  gist  of  the  action  is 
tlie  adultery  or  criminal  conversation,*' and  the  right 
depends  on  the  existence  of  an  actual  marriage  between 
tlie  plaintifif  and  the  woman  at  the  time  of  the  adul- 
tery.** 

2.  The  declaration  should  allege  the  marriage,*^  and 
the  adultery ;  **  but  the  latter  need  not  be  so  speciiically 
alleged*' as  in  divorce  cases;*'  counts  for  loss  of  ser- 
vices,*8  and  for  loss  of  society**  may  be  joined,  but 
proof  of  neither  is  necessary  to  support  the  suit.*'  The 
sole  defense  seems  to  be  that  the  plaintifif  consented  to 
liis  wife's  adultery  with  the  defendant,'^*  or  consented 
to  her  living  as  a  prostitute  ** —  it  is  no  defense  that  the 
plaintiff  was  living  apart  from  his  wife  before  the 
adultery  complained  of,**  or  continued  living  with  her 
thereafter,-*  and  aftei  he  knew  of  it ;  *  or  that  his  wife 
was  unchaste'*  before^  or  after*  her  marriage  "with 
him ;  or  that  he  was  unciiaste ;  '-*  or  that  he  treated  her 
badly,*'*  or  was  simply  careless  of  her  mode  of  life ;  ^^  or 
that  she  readily  consented  to  commit  the  adultery,'* 
though  all  these  facts  may  be  proved  without  allega- 
tion in  mitigation  of  damages.''*  Nor  is  it  a  defense 
that  the  adultery  was  a  crime — rape.** 

3.  Strict  proof  of  marriage  is  required ;  **  adultery  is 
proved  as  in  divorce  cases.**  Confessions  of  the  wife 
are  not  evidence  against,*'  or  her  declarations  evidence 
for,*8  the  defendant,  unless  they  are  a  part  of  the  res 
gestcn;^  but  the  defendant's  confessions  are  evidence.^ 
The  wife  cannot  generally  testify  at  all.** 

4.  The  damages  allowed  in  suits  for  criminal  conver- 
sation are  penal  rather  than  compensatory,**  for  the 
plaintifif  is  entitled  to  substantial  damages  though  he 
prove  no  resulting  expense  or  loss  of  society  or  ser- 
vices.**   They  are  often  exemplary,**  and  courts  will 
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rarely  set  aside  a  verdict  for  excess.**  The  jury  con- 
siders the  value  of  the  wife,**  lier  previous  want  of 
chastity,*^  her  easy  fall,**  and  how  far  it  was  caused  by 
the  plaintiff's  disregard  of  his  marriage  obligations ;  *• 
the  extent  of  the  plaintiff's  loss,*"  how  much  he  saw  of 
her,*^  and  cared  for  her :  **  the  shock  to  his  feelings,*' 
the  dishonor  of  his  bed,**  the  doubts  cast  on  the  pedi- 
gree of  his  children,**  tlie  loss  of  his  wife's  comfort 
and  assistance,*®  her  resulting  unfitness  for  domestic 
duties ;  *^  the  defendant's  conduct,  whether  sudden  or 
deliberate;*®  the  defendant's  wealth,  if  he  used  it  to 
seduce  the  wifs,**  to  enhance  damages,'*'  but  not  his 
poverty  to  diminish  them.*^  The  jury  cannot  consider 
the  injury  to  the  honor,  reputation,  and  happiness  of 
the  plaintiff's /am%.« 

1  Ante,li59,62,7S, 

2  ArUe,  i\6S,77. 
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Smethers,  70  Ind.  519, 521 ;  36  Am.  Rej).  186  ;  Verholf  t'.  Van  Houwen- 
lengen,  21  Iowa,  429, 432 ;  Stumm  v.  Hummel,  39  Iowa,  478, 480  ;  Con- 
way V.  Nicoll,  34  Iowa,  533, 536 ;  Dance  v.  McBride,  43  Iowa,  624,  629 ; 
Wood  V.  Matthews,  47  Jowa,  409, 411 ;  Kibby  v.  Rucker,  1  Marsh.  A.  K. 
3B1 ;  Palmer  v.  Crook,  7  Gray,  418  ;  DIckerman  v.  Graves,  6  Cush.  308 ; 
53  Am.  Dec.  41 ;  Pierce,  3  Pick.  299 ;  15  Am.  Dec.  210 ;  Hadley  v.  Hey- 
wood,  121  Mass.  236,  239 ;  Hutchins  t'.  Kimmell,  31  Mich.  126 ;  18  Am. 
Bep.  164  ;  Johnston  v.  DlsbroW,  47  Mich.  50 ;  Egbert  v.  Greenwalt,  44 
Mich.  245, 247 ;  38  Am.  Rep.  260 ;  Sanborn  v.  Neiison,  4  N.  H.  501,  510  ; 
Fouiks  V.  Archer,  31  N.  J.  L.  58, 60  ;  Harter  v.  Crlll, »?  Barb.  283.  28.") ; 
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Shattack  v.  Hammond,  46  Vt.  466, 469  ;  14  Am.  Rep.  631. 

A  Chamberlain  v.  Hazlewood,  5  Mees.  &  W.  515,  517;  Yundt  v. 
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519,  521 ;  :16  Am.  Rep.  188 ;  Conway  v.  Nicoll,  34  Iowa,  533,  536 ;  Harri- 
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A  P.  490,  SOI ;  Slant  r.  LUUe,3  Mason,  102,  106;  Van  Vachter  v,  Mc- 
KIDfp.  7  Blackf.  iSSU,  oflO ;  Pierce,  3  Picic.  299 ;  15  Am.  Dec.  21U ;  Haiiborn 
V.  Neilson,  4  N.  H.  SOI,  510. 

•12  Elsam  v.  Faucett,  2  Esp.  362  ;  Ferguson  v.  Smethers.TO  Ind.  519, 
Si;  36  Am.  Rep.  186;  Blgaouette  v.  Panlet,  IM  Ma&s.  123;  45  Am. 
Kep.307. 

33  Hee  cases  cited  sunm,  notes  2U% ;  Harrison  v.  Price,  2*2  Ind.  165, 
186;  Verholf  v.  Van  Houwenlengen,  21  Iowa,  429,  4*};  Infra,  notes 
47-61. 

34  Egbert  v.  Greenwalt,  44  Mich.  245, 247 ;  38  Am.  Rep.  200. 

35  Stewart  M.&D.i\^;  wjtm,  n.  13. 
K  Stewart  9C.  A  D.  U  245-247,  344-;»7. 

37  McVey  v.  Blair,  7  lud.  590,  502;  Underwood  v.  Linton,  54  Ind. 
468,469. 

38  Harris  v.  Rnpel,  14  Ind.  209. 

ap  See  Bennett  v.  Smith,  21  Barb.  430, 446 ;  Barnes  v.  Allen,  1  Abb. 
App.  Dec.  111.  116 ;  Preston  v.  Bowers,  13  Ohio  St.  1, 12. 

40  Stinborn  v.  Neilson.  4  N.  H.  501, 508. 

41  w4nte,  ?56. 

42  Yuudt  V.  Hartranft,  41  111.  9,  Is  the  leading  case. 

,  43  Ynndt  v,  Hartranft,  41  111.  9. 12,  13, 17 ;  Stumm  v.  Hummel,  30 
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45  Duberly  v.  Gunning,  4  Term,  651, 655,  656  ;  Johnston  v.  Dish  row, 
47  Mich.  59 ;  Torre  i;.  Summers,  2  Nott  «ft  McC.  267, 271 ;  10  Am.  Dec.  597. 

46  2  Sedg.  Dam.  517,  note  ;  Cowing,  33  Law  J.  Prob.  149, 150 ;  Winter 
V.  Henn,  4  Car.  A  P.  494,  498 ;  Ferguson  v.  Smetherg,  70  Ind.  519, 520, 
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47  Conway  v.  Nicoll,  34  Iowa,  533, 538 ;  supra,  notes  36, 27, 23. 

48  Ferguson  v,  Smethers,  7u  Ind.  519, 521 ;  .%  Am.  Rep.  156. 

49  Coleman  v.  White,  43  Ind.  429, 430 ;  gupra,  notes  30,  31. 

^»   Bromley  ».  Wallace,  4  Esp.  237,238.    See  Payne  v,  Williams,  4 
Baxt  583,586. 

,  51   Colcraft  v.  Harborongh,  4  Car.  A  P.  499,  501.    But  see  Dallas  v 
Sellers,  17  Ind.  479. 

52  Bromley  v.  Wallace,  4  Esp.  237, 238  ;  Harter  v,  Orlll,  33  Barb.  283, 
283. 

53  Johnston  v.  Dlsbrow,  47  Mich.  59. 

M  Yundt  V.  Hartranft,  41  III.  10, 12. 17 ;  Wilton  v.  Webster,  7  Car. 
4  P.  198. 

55  Ynndt  V.  Hartranft,  41  111.  10, 12, 17. 

56  Yundt  V.  Hartranft,  41  111.  10, 18. 

57  Davenport  v.  Bussell,  5  Day,  145, 149. 
SS  Stamm  v.  Hummel,  39  Iowa,  478, 480. 

59  Cowing,  33  Law  J.  Prob.  149,  ISO ;  Wilson  v,  Leonard,  5  Ir.  Ja^ 
(0.  S.)  1  Exch.  06. 

60  Peters  v.  Lake,  66  ill.  206 ;  Rea  v.  Tucker,  51  111.  110,  111. 

61  James  v.  Blddington,  6  Car.  A  P.  589. 

6  Feryoflon  v.  Smethera,  70  Ind.  519, 521 ;  36  Am.  Rep.  180. 
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g  80.  Suits  under  dvil  damage  acts. —In  many  States 
there  are  statutes  which  give  a  right  of  action  to  any 
one  wlio  is  injured  in  person,  property,  or  means  of 
support  ^  by  the  drunkenness  of  anotlier,  against  the 
liquor  seller  who  supplies  such  other  with  drink ;  and 
under  such  statutes  a  husband  has  a  right  of  action  for 
loss  of  the  wife's  services,^  and  a  wife  for  loss  of  the 
husband's  support,'  caused  by  intoxication,  and  may 
k*ecover  actual^  and  in  certain  cases  exemplary  dam- 
ages.^ Such  suits  are  unknown  independently  of 
statute.^ 

1  Kellerman  v.  Arnold,  71  111.  632  ;  Jackson  v.  Noble,  54  Iowa,  641 ; 
Moran  v.  Goodwin,  UJO  Mass.  153  ;  39  Am.  Rop.  44^^ ;  Mead  v.  StratU)ii, 
87  N.  Y.  443 ;  41  Am.  Bep.  386 ;  Volaus  v.  Owen,  74  N.  Y.  626  ;  ao  Am. 
Bep.  337. 

2  Welch  V.  Juj?enheimer,  56  Iowa,  11 ;  Morau  v.  Goodwin,  130 
Mass.  15S ;  39  Am.  Bep.  443. 

3  Shroder  v.  Crawford,  94  111.  357 ;  Hall  v.  Barnes,  82  III.  228 ;  Kel> 
,  lerman  v.  Arnold,  71  111.  632;  Neuerberg  v.  Gaiilter,  4  111.  App.  348; 

Bchafer  v.  Smith,  63  Ind.  226 ;  Mitchell  v.  Batts,  n7  lud.  259 ;  Bichmond 
V.  Shlckler,  57  Iowa,  486 ;  Jackson  v.  Noble,  51  Iowa,  641 ;  Macleod  r. 
Geyer,  53  Iowa,  615 ;  Loan  v.  Hlney,  53  Iowa,  89 ;  Welts  v.  Ewen,  50 
Iowa,  34 ;  Werner  v.  Edmlstou,  24  Kan.  147;  Gilmore  v.  Matthews,  67 
Me.  517  ;  Barrett  v.  Dolan,  130  Mass.  366;  39  Am.  Bep.  456 ;  Brooks  v. 
Cook.  44  Mich.  617 ;  38  Am.  Bep.2S2;  Steele  v.  Thompson,  m  Mich. 
733-;  37  Mich.  25;  Boose  v.  Perkins,  9  Neb.  304;  31  Am.  Bep.  409; 
Mead  v.  Stratton,  87  N.  Y.  493 ;  41  Am.  Bep.  386  ;  Hill  v.  Berry,  75 
N.  Y.  225 ;  Volans  v.  Owen,  74  N.  Y.  526 ;  ;»  Am.  Bep.  337 ;  Davis  t;. 
Standish,  26  Hun,  608 ;  Beam  v.  Green,  %3  Ohio  Hi.  444. 

4  Scbafer  v.  Smith,  63  Ind.  226 ;  Boose  v.  Perkins,  9  Neb.  301 

6  Kellerman  v.  Arnold,  71  111.  632 ;  Weltz  v.  Ewen,  50  Iowa,  34 ; 
Bichmond  v.  Shickler,  57  Iowa  486;  Steele  v,  Thompson,  42  Mlch« 
594 ;  Davis  v.  Standish,  26  Hun,  608. 

6   Woods  V.  Coenan,  44  Iowa,  19. 

g  81.  Suits  for  necessariefl. — Suits  agaln.st  a  husband 
by  a  party  who,  at  the  request  of  the  wife  and  on  the 
credit  of  the  husband,  has  furnished  supplies  or  per- 
formed services,  are  commonly  called  "suits  for  noces« 
saries."  They  are  of  two  kinds:  (1)  Those  in  whicJi 
the  right  of  action  is  based  on  the  wifo*s  agency  in  law 
to  pledge  her  husband's  credit  for  tlie  support  which  he 
owes^  but  denies— considered  in  Stewart  on  Marriage 
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and  Divorce ; '  (2)  those  in  which  the  right  of  action  is 
based  on  tlie  wife's  agency  in  fact  to  make  purchases  or 
engage  services  for  her  husband's  house  and  family — 
considered  hereafter  under  agency  of  wife  for  husband.' 

2  Mtewart  M.  <&  D.  2  isa 

3  Fust,\\9^-m, 


i  88  AQENCY  BETWEEN.  120 

CHAPTER  V. 

C?OXJUOAL  AGENCY. 

Art.  I.    Agency  Between  Husband  and  Wife  in 
General,  §g  82,  83. 
II.    Agency  of  Husband  for  Wife,  ^J  84-88. 
III.    Agency  of  Wife  for  Husband,  §§  89-98. 

Article  I. — Agency  Between  Husband  and  Wife 

in  General. 

{  82.    In  law  and  in  fact 

i  sa.    Division  of  the  subject 

i  83.  Agency  between  huband  and  wife  in  law  and  in 
fact. — An  agent  is  a  person  whose  act  on  behalf  of 
another,  called  the  principal,  is  duly  authorized.^  Such 
authority  may  be  derived  from  the  law,  and  an  agenci/ 
in  law  is  thus  created ;  or  from  the  principal,  in  which 
case  an  agency  in  fact  is  constituted.'  All  acts  which 
one  spouse  may  do  for  the  other  because  they  are  hus- 
band and  wife  are  done  by  virtue  of  an  agency  in  law ; 
for  all  other  acts  which  one  spouse  may  do  for  the 
other  there  must  exist  such  others  prior  mandate,  con- 
temporaneous assent,  or  subsequent  ratification — an 
agency  in  fact.' 

1.  Jn  law,  A  logical  application  of  the  common-law 
fiction  that  husband  and  wife  are  one  *  would  make  all 
the  acts  of  one  in  law  the  acts  of  the  other,  but  as  the 
wife's  normal  status  is  one  of  lost  identity*  and  legal 
disability,*  her  acts  are  not  legally  acts  at  all,  and  bind 
no  one ;  only  when  the  husband's  disregard  of  his  con- 
jugal obligations  renders  her  condition  abnormal  has 
she  any  authority  in  law  to  act  for  him— as  when  he 
refuses  to  support  her  and  she  pledges  his  credit,T  or 
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deserts  her  and  she  sells  his  chattels  for  her  suste* 
nance.^  On  the  other  hand,  the  husband  does  at  com- 
mon law  cover  and  stand  in  the  place  of  his  wife ;'  he 
may,  for  example,  release  an  antenuptial  debt  due  to 
her,^®  or  their  joint  right  of  action  for  a  tort  to  her ; " 
notice  to  him  may  be  notice  to  her ;"  and  even  such  of 
her  property  as  does  not  pass  to  him  absolutely  is, 
while  he  is  her  husband,  within  his  possession  and 
control."  Besides  this  common-law  agency  of  the  hus- 
band, statutes  in  some  States  give  him  some  authority 
to  deal  with  his  wife's  separate  property,"  as  in  Missis- 
sippi, where  he  may  buy  supplies  for  his  wife's  planta- 
tion for  which  she  must  pay.** 

2.  Infarct,  There  is  nothing  in  the  marriage  relation 
to  prevent  one  spouse  from  being  agent  for  the  other,** 
though  the  unity  of  liusband  and  wife  may  render 
void  a  contract  between  them  for  compensation ; "  and 
therefore  whatever  a  husband  can  do  through  any 
agent  he  can  do  through  his  wife,*^  and  a  wife  who 
may  act  by  agent  at  all  may  act  by  her  husband  as 
her  agent.*'  In  some  States  statutes  prohibit,  to  some 
extent,  agency  between  husband  and  wife.^ 

1  Swell's  Evans  Agency,  p.  1. 

2  See  works  on  Agency,  and  cases  cited  infrfu 

3  McLaren  v.  Hall.  26  Iowa,  297,  305;  Antwood  v.  Mereditb,  87 
Hiss.  635, 641 ;  Debenhani  v,  Mellon,  Law  R.  5  Q.  B.  394, 402. 

4  ^Kfi,  \  38. 

5 '  O'FerruIl  v.  Slmplot.  4  Iowa,  381,  389 ;  anU,  \  38 ;  post,  \  830.    ' 

6  Pmt,  Statitb  of  Marrikd  Womex,  {{  331-338. 

7  Stewart  M.  &l>.\  130 ;  wiU,  \\  64, 81. 

8  Ahem  v.  Easterby,  42  Conn.  546, 5oO ;  Stewart  M.  &  D.  \\  174, 177 ; 

9  WInebrinner  t>.  Welsfger,  3  Mon.  32«  34 ;  Burleigh  v.  Coffin,  22 
N.  H.  118, 124  ;  au/e,  |  38. 

10  Moble^  V.  Leophart,  47  Ala.  TSl,  261 ;  -poit,  \  176. 

\\  Ballard  t'.  Russell,  33  Me.  196, 197 ;  54  Am.  Dec.  620 ;  anU,  \  77.  . 

12  Chew  V.  Henrietta,  1   McCrary,  222.  226 ;  White  ?;.  King,  53 
Ala.  163, 167 ;  Railroad  v.  Brooks,  81  111.  293 ;  Moore  v.  Wade,  8  Kan.' 
*»  ;  Jarden  v.  Pumphrey,  36  Md.  361,  364  ;  Treadwell  v.  Hernden,  47 
Hiss.  46 ;  Hess  v.  Cole»  23  N.  J.  L.  116 ;  Leavltt  v.  Griger,  1  Paige, 

H.  &  W.-ll. 
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4?1, 422 :  McOullouBTh  V.  WUson,  21  Fft.  St  436, 441 ;  Prin^rle  v.  Dann,  S7 
Wis.  449  ;  19  Am.  Hep.  772. 

13  FostfiiUi'i^ 

14  See  Baker  v.  Flonrnoy,  58  Ala.  690 ;  Marke  v.  Cowles.  63  Ala. 
4W ;  Sompley  v.  Watson.  43  Ala.  377 ;  O'Brien  v.  Foreman,  46  Cal.  80, 
81 ;  Lawrence  v.  Slnnamon,  24  Iowa,  80 ;  Holman  v.  Gillette,  24  Mich. 
414;  Clopton  V,  Matheney,  48  Miss.  408:  Cook  v,  Iigon.64  Miss.  368, 
<STi ;  Antwood  r.  Meredith.  37  Miss.  635, 641. 

15  Cook  r.  Ligon,  54  Miss.  368,  373,  375. 

16  Glover  v.  Alcott,  11  Mich.  481, 432,  498. 

17  Abbey  v.  Deyo,  44  Barb.  374, 380 ;  a»Uet  i\  41-43 ;  poatt  1 87, 

18  McGregor  v.  Sibley,  69  Pa.  St.  388 ;  pott,  i}  89-98. 

19  Wells  V.  Smith,  54  Ga.  262, 263 ;  post,  {i  84-88. 

20  Sanford  v.  Johnson,  24  Minn.  172, 173. 

J  83,  Ageaoj  between  Imsbaad  and  wife — Snlgect  di^ 
Tided. — A  husband^s  agency  for  his  wife,  and  a  wife^a 
agency  for  her  husband,  in  law  and  in  fact,  must  bo 
considered.  But  this  chapter  deals  mainly  with  agency 
in  fact  of  husband  ^  and  of  wife ;  *  the  wife's  agency  in 
law  arises  only  where  the  husband  has  disregarded  or 
neglected  some  marriage  obligation,  and  is  treated  in 
Stewart  on  Marriage  and  Divorce,'  and  the  husband's 
agency  in  law  is  discussed  under  his  marriage  rights 
over  her  person*  and  property.* 

1  PosLU^^^. 

2  i\>»<,  §?  89-98. 

3  Stewart  M.  A  D.  ?{  174, 177, 180,  889, 

4  Ayite,  U  57-71. 

5  i\»e,  §{  141-183. 

Abticle  II. — Agexcy  of  Husband  fob  Wipe. 

{  84.  Appointment  of  husband. 

{  85w  Scope  of  anthorlty  of  husband. 

{  86.  Proof  of  husband's  agency  in  fact. 

{  87.  Compensation  of  hnsband. 

{  88.  Effect  of  fraud. 

2  88.  Special  instances  and  illustrations. 

§  84.  Appointment  of  hnsband  as  agent  for  wife. — A 
husband  may  act  in  place  of  his  wife  either  by  her 
authorization  or  by  authority  of  law.i 
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1.  jia  her  agent  in  law  he  acts  simply  by  virtue  of  his 
rights  over  her  person  '  and  property,*  and  his  author- 
ity is  co-determinate  with  these  rights.*  Thus,  he 
may  sue  for  her  earnings,^  because  he  is  entitled  to 
them  by  law;^  and  for  the  same  reason  at  common 
law  his  reoeipt  for  a  le^cy  to  her  was  valid  J 

2.  As  her  agent  in/aet  he  must  have  her  prior  author- 
ity, Qontemporaneous  assent  or  subsequent  ratification," 
liis  agency  may  be  revoked*  and  is  revoked  by  her 
death.'^  And  except  in  the  exercise  of  certain  powers,** 
whatever  a  married  woman  can  do  herself  she  can  do 
tlirough  an  agent,"  and  whatever  she  can  do  through 
an  agent  she  can  do  through  her  husband ;  *'  but  she 
cannot  accomplish  by  agent  what  she  could  not  do  in 
person.**  Her  authority  may  be  given  in  the  usual 
modes,  by  power  of  attorney,**  by  parol,**  or  by  con- 
duct ;  *^  whether  it  was  given  is  a  mere  question  of 
fact.**  If  she  allows  her  husband  to  use  her  property 
as  his  own,  she  is  bound  by  his  dealing  with  it,**  but 
not  if  he  holds  it  wrongfully."  If  without  objecting 
she  sees  her  rents  paid  to  him,^  or  sees  him  sell  her 
chattels,^  she  is  bound  by  estoppel ;  ^  but  she  cannot 
be  bound  by  estoppel  where  she  could  not  have  been 
bound  directly.**  If  she  accepts  improvements  on  her 
property  ordered  by  her  husband,^  or  a  deed  made  to 
hemt  his  request," she  is  bound;  so  if  she  assents  to 
his  sale  ^  or  mortgage »  of  her  personal  property,  but 
she  cannot  ratify  what  she  could  not  have  authorized," 
4nd  her  mere  silence  is  not  rati^oation'^— this  is  a 
question  of  fact.**  Thus,  if  a  wife  authorizes  her  hus- 
band to  sell  her  land  and  there  is  no  fraud  on  him ,3' 
or  collusion  between  him  and  the  grantee,^  and  she 
4uly  execates  the  deed,  she  cannot  attack  it  on  the 
ground  of  her  husband's  fraud  on  her  ;5*  nor,  having 

authorlaed  her  hiisbsmd  to  sell^  can  she  attack  the  sale 
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on  the  ground  that  he  has  violated  her  private  instruc* 
tions.*^  She  may  employ  him  as  her  derk'*  the  master 
of  her  vessel,"  her  ostler,**  the  collector  of  her  rents,* 
tlie  cultivator  of  her  farm,^  the  general  manager  of  her 
separate  property *i  or  separate  business;*"  she  may 
make  him  her  special  agent  to  sell,**  to  buy,**  to  ex- 
change,*^ to  build  ;**  and  in  such  cases  she  is  entitled  to 
the  benefits,*^  and  bound  fov  the  liabilities**  resulting 
from  his  acts,  whether  with  respect  to  himself,**  or  to 
third  parties.^  So  she  may  be  liablo  for  his  tort  as  her 
agent.^^  And  his  admissions  may  be  evidence  against 
her.M 

2  Ante,  nS7-$l. 

3  Seepo«f,  {{14M8S. 

4  Po«^  i  85.  He  may  aceept  a  deed  for  her:  McOehee  v,  Wlilte, 
SI  Ml88.  4t,  46 ;  or  elect  for  her,  Bee  Chadbourne  v.  RockclIGT,  90  Me. 
8M,  301 ;  Shallenberirer  v.  Ashworth,  25  Pa.  St  lo2, 153 ;  Owen  v,  Han- 
cock, 1  Head,  563 ;  Danbrldge  v.  MInge,  4  Rand.  397, 403. 

5  Cranor  v.  Winters,  75  Ind.  301,  303 ;  ant^,  }  05. 

6  Fully,  ante,  (  66. 

7  Mobley  r.  Leophart,  47  Ala.  2«7, 261 ;  post,  {  17e.' 

8  Llchtenberger  v.  Graham,  50  Ind.  28S,  290 ;  McLaren  v.  Hall,  26 
Iowa,  237, 305 ;  Antwood  v.  Meredith,  S7  Miss.  635 ;  641 ;  post,  {  85^ 

9  Lyon  V.  Oreen.  42  Wis*  548, 554. 

10  Cunningham,  Myr.  Prob.  76. 

11  Rogers  v.  Brooks,  30  Ark.  612,  628 ;  Whiteacamer  v.  Bonner,  4) 
Iowa,  484  ;  post,  i  890. 

12  Vall  V.  Meyer,  71  Ind.  159,  la^;  Allen  v.  Johnson,  48  Hiss.  418  ; 
Abbey  v.  Deyo,  44  Barb.  374,  879, 381 ;  post,  i  364. 

13  Voorhes  v.  Bonesteel,  16  Wall.  16,  31 ;  Wells  r.  Smith,  64  Ga.  2S2, 
2B3;  Walker  v.  Carrlngton ,  74  111.  446.  465 ;  Owen  v.  Cawley,  36  N.  Y, 
000,  6(M  ;  Miller  v.  Peck,  18  W.  Va,  75, 90. 

14  Wllber  V.  Abernethy,  64  Ala.  6«,  616 ;  Wood  v.  Terry,  ao  Ark. 
885, 893 ;  Chappell  v.  Boyd,  61  Go.  662.  66» :  Baron  v.  Voorhles,  12  La. 
An.  852 ;  Kenton  v.  McClellan,  43  Mich.  564, 566 ;  Lash  v,  Mitch eU,  71 
N.  Y.  199, 200. 

15  Woodman  v.  Neal,  48  Me.  268.    But  see  miie,  H  41, 43 ;  post,  1 8a, 

16  Kerrlll  v.  Parker,  112  Maaa.  250. 2o3. 

17  McLaren  v.  Hall,  26  Iowa,  297,  305  ;  infra,  notes  21-24. 

18  Yasel  v.  Palmer,  81  III.  82, 85 ;  ToolI(1?e  v.  Smith,  129  Mam.  K4 
B5S :  Paine  v.  Parr,  118  Mass.  74, 77  ;  Merrick  ?».  Plumley,  99  Moas.  573  s 
Hill  V.  Chambers,  80  Mich.  428  ;  Early  v,  Rolfe,95  Po.  St.  58,61 ;  Hatn^ 
Uton  V.  Brooks,  51  Tex.  142, 146. 
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19  OrUBn  v.  RansdeU,  71  Ind.  440.  445 ;  Yazel  v.  Palmer,  81  111.  82, 
IS;  Coleman  v.  Semmes,  56  Miss.  X2l,  329 ;  fepanlding  v.  Drew,  55  Vt. 
233,257. 

»  Yazel  V.  Palmer,  81  111.  82,  So. 

n  Mann,  50  Pa.  St.  375,  3S1. 

2!  Jjevy  V.  Oray,  56  Miss.  S18, 830.    Bat  see  Canty  v.  Sanderford,  9t 

23  J^ostt  ch.  xxUl.,  {{  409,  et  seq. 

24  Wood  w.  Terry,  80  Ark.  385, 898. 

25  Arnold  t'.  Spurr,  130  Maiw.  347. 349.  Ratifies  by  acceptlnar  benefit : 
Morrison  v.  Bowman,  29 Cal.  337 ;  Marts  v,  Cumberland, 44  jS,  J.  L.  478, 

2fi  Coolidfire  v.  Smith,  129  Mass.  554, 557. 

27  Delacroix  v.  Nolan,  7  La.  An.  082. 

28  MerrfU  v.  Parker,  112  Mass.  230, 233. 

29  Chappell  V.  Boyd,  61  Oa.  662, 669. 

30  Ladd  v.  Hildebrant,  27  Wis.  1S5, 143  ;  0  Am.  Bep.  445 ;  post,  {  86. 

SI  Merrick  v.  Plumbly,  99  Mass.  566,  .S73:  Cooledge  v.  Smith,  129 
Mass.  554,  5.58  ;  nipra,  n.  18. 

82  l4ivaasar  v.  Waslibume,  HO  Wis.  200, 202. 

83  Ames  v.  Hilton, 70  Me.  36,  47  ;  Comogrys  v.  CHarke,  44  Md.  108, 110. 

34  Warner  v.  Warren,  46  N.  Y.  238, 231 ;  Lava.<3sar  v.  Washburne  30 
Wis.  200, 202 ;  j9o«^  SnO. 

35  Griffin  v.  RansdcU,  71  Ind.  440,  444. 

38  Cubbcrly  i*.  Scott,  98  111.  38,  40;  Bellows  r.  Kosenthal,  81  Ind. 
116, 118 ;  po»l,  1 89. 

37  Reiman  v.  Hamilton,  111  Mass.  245, 246. 

8S  Manderback  v.  Mock,  29  Pa.  8t.  43, 47. 

89  Early  v.  Rolfe,  95  Pa.  St.  58, 60. 

40  Bennett  v.  Stout,  98  111.  47, 52. 

41  Coleman  v.  Semmes,  56  Miss.  321, 329. 

42  Porter  v.  Gamba,  43  Cal.  105, 109 ;  Miller  v.  Peck,  IS  W.  Va.  75, 09. 

43  Griffin  v.  Randsell,  71  Ind.  440,  444  ;  Lichtenberger  v.  Graham, 
SO  Ind.  288, 290 ;  Burchard  v.  Frazer,  23  Mich.  224,  Z1». 

44  Weils  V.  Smith,  64  Ga.  282, 264 ;  Myers  v.  King,  42  Md.  65, 7a 

45  Pflce  V.  Baker,  53  IlL  163, 167. 

46  Murphy  v.  Bright,  3  Grant,  296. 

47  Wells  V.  Smtth,  M  Ga.  262, 264  ;  Cooper  v.  Ham,  49  Ind.  493,  407, 
rases  cited ;  Myers  v.  King,  42  Md.  65, 70 ;  Buckley  v.  Wells,  a3  N.  Y. 
518,521 ;  Knapp  v.  Smith,  27  N.  Y.  277,  280 ;  Spooner  t».  Reynolds,  50 
yt.  487, 444 ;  MUler  v.  Peck,  18  W.  Va.  05, 00 ;  cases  cited,  post,  i  89. 

48  Wells  V.  Thorman,  37  Conn.  318, 319:  Griffin  v.  Ransdall.  21  Ind. 
440,  444 ;  Coolidge  v.  Smith,  129  Mass.  554,  55;) ;  Owen  v.  Cawly,  36 
N.  Y.  600, 605 ;  Early  v.  Rolf  e,  95  Pa.  St.  58, 60 ;  post^  {  85. 

49  Johnston,  31  Pa.  St.  450, 454  ;  po^,  { 

50  Baker  v.  Roberts,  14  Ind.  552, 553. 

51  Lindner  v.  Rahler,  57  Barb.  322 ;  Graves  v.  Spier,  68  Barb.  849 ; 
pott,  ch.  xxiv.    But  see  ante,  }  66. 


i  U  AGENCY  OF  nUSBA:9I>  FOB  WIPE.  120 


J  B5.  Seopa  <i  huibftnd'i  Mithori^  m  i^«ait  for  wUb.  — 
1.  Ths  husband's  agency  fnfauii  is  Go-determiDste  with 
his  rights  as  husband  over  hja  wife's  person  and  prop- 
erty ; '  he  hsa  do  power  to  act  for  her  in  her  separate 
existence.*  Thus,  at  hwiband  ho  has  no  authority  to 
employ  counsel  to  represent  her  separate  property,* 
and  with  respect  to  such  property  notice  to  him  Is  not 
notice  to  her,'  except  when  be  is  her  agent  in  fact  ;•  he 
cannot  create  a,  mechanic's  lien  on  her  property'  or 
oncamber  it  even  tor  necessary  repairs ;  *  or  sell  her 
realty,'  or  personalty ; "  or  receipt  for  debts  due  her ; " 
or  release  her  mortgage ; "  nor  can  he  make  her  mem- 
ber of  a  business  association ; "  or  render  her  liable  for 
borrowed  money ;  '*  or  give  her  note  even  for  a  debt 
dne  by  her."* 

2.  The  husband's  powers  as  agent  in  fact**  are  meas- 
ured OS  in  other  cases  by  the  scope  of  authority  cop- 
ferred ; "  they  are  the  same  as  if  he  were  acting  for  s 
stranger.'*  Thus,  authority  to  collect  a  note  does  not 
give  him  the  power  to  compromise,"  though  the  gen- 
eral management  of  the  wife's  estate  carries  with  it  the 
power  to  submit  her  rights  to  arbitration;"  nor  does 
the  right  to  manage  and  control  Include  the  right  to 
sell;"  nor  can  he  as  agent  to  collect  his  ■wife's  rent 
waive  her  right  to  distrain.''  The  scope  of  his  authori:y 
1  i  a  question  of  fact.''  If  he  exceeds  his  authority  he  is 
personally  liable.' 
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Ohio  SL  594,  507,  596 ;  Dearie  v.  Martin,  78  Pa.  St.  53,  67;  Trimble  «. 
Keis.  37  Pa.  SL  448 ;  Daiidrldge  v.  Mbige,  9  Kand.  307,  403 :  Ladd  v. 
Hildebrant,  27  Wis.  135, 143 ;  9  Am.  Rep.  445.    Consult  ant^,  c  S2,  n.  14 ; 

3  Atwater  v.  rnderhlll,  22  N.  J.  Eq.  599,  004  ;  McLaren  v.  Hall,  26 
Jowa,  2./7,  aOo. 

4  Kerchner  v.  Kempton.  47  Md.  66S,  588. 

5  Treadwell  v.  Hcrnden,  41  Ml&s.  46  ;  Prlngle  v.  Dann,37  Wis  449; 
19  Am.  Rep.  772. 

6  White  t».  Kins:,  51  Ala.  Iff!,  1«7 :  Jarden  v.  Pnmphrey.  96  Md  861, 
8M :  Chew  r.  Henrietta,  1  McCreary  C.  CU  222, 226.  Compare  R.  R.  v* 
Brooks,  81  111.  293. 

7  Gamett  v.  Berry,  3  Mo.  A  pp.  197, 200.  See  Jarden  v.  Pumphrey, 
86  Md.  361,  363  ;  Md.  R.  C.  I:i7d,  p.  636,  i  10. 

8  Dearie  v,  Martin,  73  Pa.  St.  53, 57. 

9  Evstra  f>.  Capcll'^,  61  Mo.  578,  580;  Ladd  v,  Hildebrant,  27  Wis. 
125, 143 ;  9  Am.  Rep.  445. 

10  Klein  v.  Selbold,  83  111.  540, 542. 

11  Gore  tj.  Carl,  47  Conn.  291,  293 ;  Windsor  v.  Bell.  61  Ga.  671,  674  ! 
Kevins  v.  Gourley,  95  111.  206,  213 ;  Trader  v.  Lowe,  45  Md.  412 ;  Read 
V,  Earle,  12  Gray,  423, 425 ;  Merrill  v.  Parker.  112  Mass.  250, 255.  Other- 
wise aa  to  her  property  not  separate:  Mobley  v.  Leophart,  47  Ala. 
257, 261 ;  Wemes,  19  Md.  834, 344 ;  Sunders  v.  Forgasson*  59  Tenn.  ZHd, 
254 ;  pott,  H  243, 386. 

12  Trimble  V.  Reis,  37  Pa.  St.  448. 

13  Boyd  t7.  Merrill,  52  111.  151. 

14  Davis  V.  Ritchie,  55  Iowa,  719, 721. 

15  Fitzgerald  t;.  McCarty,  55  Iowa,  702, 706. 

16  ^nte,  2}  82, 84. 

17  Atwater  v.  Underbill,  22  K.  J.  Eq.  599, 604.  See  Baker  v.  Roberts, 
14  Ind.  552, 53 ;  Carver,  55)  Ind.  241, 244 ;  Cahill  v.  Lee,  55  Md.  819, 325 ; 
Merriok  v.  Plumley,  99  Miss.  566,  STi ;  Coleman  v.  Semmes,  56  Miss. 
suit  329  ;  pottf  Marbikd  Womux  Traders,  ch.  xxvll. 

18  Livesley  v.  Lasalette,  28  Wis.  38, 41. 

13    Carver,  63  Ind.  241,  244. 

2D  Coleman  v.  Semmes,  56  Miss.  8^,  829.  He  can  submit  to  arbi- 
tration only  the  rights  be  can  dispose  of:  Milner  r.  Turner,  4  Mon. 
2i0, 247  ;  Fort  t;.  Battle,  13  Smedes  &  M.  133, 137. 

21  O'Brien  v.  Foreman,.  40  Cal.  80, 82. 

22  Cahill  v.  Lee.  55  Md.  319,  325. 

28  Merrick  v.  Plumley,  95  Mass.  566, 573 ;  Nash  v.  Mitchell,  71  N.  Y. 
199, 201 ;  27  Am.  Rep.  38. 

24  Wilder  V.  Ahernethy,  54  Ala.  644,  646 ;  25  Am.  Rep.  734 ;  Glover 
V.  Alcott,  11  Mich.  470, 4S7. 

§  86.  Proof  of  agenoy  in  fact  of  husband  for  wife.  — To 
bind  a  wife  for  tlie  act  of  her  husband  it  must  be  shown 
that  he  did  it  as  her  agent  ^  within  the  scope  of  his- 
authority,  =*  and  that  it  was  an  act  by  which  a  married 
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woman  could  be  bound.*  His  agency  is  proved  as  that 
of  a  stranger's,^  though  the  fact  that  he  is  husband  is 
relevant,'  as  in  most  cases  the  husband  is  the  fittest 
person  to  be  his  wife's  agent.'  No  unusual  evidence  is 
required  of  her  to  show  he  acted  as  her  agcnt,^  though 
when  he  has  been  in  business  in  her  namc,^  slight  evi- 
dence will  Justify  the  inference  that  he  acted  on  his 
own  account.'  And  if  she  shows  that  property  in  his 
.possession  belonged  to  her  separate  estate,  he  will, 
unless  a  gift  to  him  is  proved,^^  be  deemed  to  have 
held  it  as  her  agent.^^  So  a  deposit  of  money  by  her 
subject  to  his  order  Is  a  mere  power  to  him  to  draw, 
not  a  gift."  Possession  of  personal  property  is  prima 
fade  evidence  of  title,^'  and  of  right  to  collect  in  case  of 
a  bond,^^  but  the  possession  may  be  shown  to  be 
wrongful.**  To  charge  a  wife  by  agent  strong  evi- 
dence is  said  to  be  necessary.*'  His  declarations  are 
evidence  as  part  of  the  rea  gesUe,^^ 

1  ^nte,  {84. 

2  AnU,iS&. 

8   Nash  V.  Mitchell,  71 N.  Y.  199, 201 ;  27  Am.  Hep.  38, 

4  See  Yazel  v.  Palmer,  81  111.  82,  85 ;  Coolldge  t>.  Smith,  129  Ma/a, 
6.>4, 55S ;  Paine  f.  Farr,  118  Mass.  74, 77;  Merrlclc  v.  Plumley,  99  Mass. 
Sii ;  Hill  V.  Chambers,  30  Mich.  428 ;  Early  v.  Rolfe,  95  Pa.  St.  58,  Gl ; 
Hamilton  v.  Brooks,  51  Tex.  142, 146, 

6    Early  v.  Rolfe,  05  Pa.  St.  58, 60. 

6  Bennett  v.  Stout,  08  111.  47,  52.  Perhaps,  firfma  fnete,  he  is  her 
ai^ent  todoall  thin^  which  It  is  castomary  for  husbands  to  do  for 
their  wives.    Compare,  pogt,  {  90. 

7  Myers  r.  King,  42  Md.  05, 70. 

8  Post,  1 87. 

9  Brownell  v.  Dixon,  37  III.  197, 207.  See  Erdman  v.  Bosenthal.  60 
Md.  312,  316. 

10  Wales  V.  Newbould,  9  Mich.  45,  64.    See  Hlleman,  85  Ind.  1 ; 
McNally  v.  Weld,  30  Minn.  203. 

11  Patten,  75  111.  446, 451.    But  see  Dlllenberger  v.  Wrisberg,  10  Mo. 
App.  465. 

12  Cunningham,  Myr.  Prob.  76, 78  ;  post,  «  127, 128, 
18   Brownell  t».  Dixon,  37  111.  197, 207 ;  po8U  1 119. 

14  Griffin  v.  Ranqdell,  71  Ind.  440, 445. 

15  Yazel  v.  Palmer,  81  III.  82, 8N 
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16  Carver,  68  Ind.  241, 244 :  SFUtra  v.  CnpeUe,  <n  Mo.  878,  fiSOl 

17  Livesley  v.  Lasalette,  28  Wis.  38, 41. 

i  87.  Compensation  of  hnsband  ai  wlfe^s  agont  — 
1.  GenercU  rtUe,  A  husband  may,  as  his  wife's  agent, 
manage  her  separate  property  or  separate  business^ 
with  or  without  compensation ; '  but  neither  he  nor  any 
creditor  of  his  has  in  the  absence  of  special  agreement 
any  right  in  the  property  managed,  earned,  or  accumu« 
lated  through  his  agency.*  Partnerships  between  hus- 
band and  wife  are  not  included  within  this  discus* 
sion.* 

2.  Express  contract.  Contracts  between  husband  and 
wife  are  in  must  States  void,^  and  therefore  there  is 
usually  no  express  contract  by  a  wife  to  pay  her  hus- 
band for  his  services.^  In  cases  when  such  contract 
can^  and  does  exist,  she  may  even  be  made  his  gar- 
nishee ;'  but  in  the  absence  of  such  contract  neither  he 
nor  any  creditor  of  his  has  any  right  against  her  or  her 
property.* 

3.  Implied  contract.  There  Is  no  implied  contract 
that  a  wife  will  pay  her  husband  for  his  services.'*^  His 
first  duty  is  to  support  her  and  his  family,"  and  in 
helping  her  to  make  her  property  productive  he  is  but 
discharging  this  duty,"  and  is  presumedly  amply  com- 
pensated with  the  home  and  support  she  allows  him.'> 
Moreover,  as  one's  talents  and  capacity  to  labor  are  not 
property,**  and  as  therefore  no  debtor  can  be  made  to 
work  for  his  creditors,"  a  husband  who  is  entitled  to 
his  wife's  services  may  give  them  to  her  even  against 
his  creditors,^*  and  may  likewise  give  her  his  own 
labor,*^  but  not  his  accumulations.*" 

4.  Apparant  or  pretended  agency,  A  husband  may 
thus  as  his  wife's  agent  manage  her  property  or  busi- 
ness without  acquiring  any  rights  in  said  property  or 
tasiness,  or  subjecting  it  to  the  claims  of  his  creditors.** 
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But  while  apparently  her  agent  and  pretending  to  act 
in  that  capacity,  he  may  be  conducting  a  business  of 
his  own  under  her  nanie  simply  for  the  purpose  of 
evading  his  creditors ,»  or  he  may  be  using  her  prop- 
erty as  a  gift  to  hUn  ^^  or  as  a  loan ;  ^  in  such  cases  the 
business  is  his  and  the  remedies  of  his  oreditors 
against  the  assets  thereof  are  fuU.^  So  when  she  has 
no  power  by  statute  to  trade,  but  with  his  consent  is  iu 
a  business  which  he  conducts,^^  it  is  his  business ;  ^  the 
right  of  his  creditors  against  a  business  which  he  con- 
ducts can  be  questioned  only  when  by  statute  she  can 
trade  alone.'*  When  he  has  been  using  her  property  in 
his  business,  her  rights  are  at  best  those  oi  a  creditor. ^7 
In  some  cases  where  a  wife  lias  amassed  a  fortune 
through  the  efforts  of  her  husband,  it  has  been  held 
that  a  court  of  equity  would  in  favor  of  his  creditoi-a 
make  some  apportionment  ^-^ treat  the  husband  and 
wife  as  it  were  as  partners.*  Whether  the  business  is 
the  husband's  or  the  wife's  is  simply  a  question  of  fact,** 
the  burden  of  proof  l^eing  generally  on  the  wife  to  show 
that  the  business  was  hers.^^  So  whether  there  i^  fraud 
is  a  question  of  fact,*^ 

5.  Illustrations.  Thua  where  a  husband  with  his 
team  did  a  great  deal  of  work  on  his  wife's  property, 
and  his  creditors  attempted  to  sell  the  crop  for  his 
debts,  the  court  held  that  he  oouldgive  to  her  the  labor 
of  himself  and  his  beasts,  and  that  the  accretions  to  her 
property  continued  hers  and  could  not  be  touched  by 
his  creditors,**  Where  a  manufacturer  of  large  experi- 
ence failed,  and  then  started  up  ^g%la  with  his  wife'a 
money  and  in  her  name,  and  made  a  fortune,  the  oourt. 
allowed  her  her  money  and  interest,  but  held  the 
remaining  profits  liable  for  his  debts.^  Where,  while 
the  wife's  earnings  belonged  to  her  husband,  he  con^ 

sented  that  she  should  trade  In  her  own  name,  l^ut  tools 
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part  himself  in  the  boshiess,  the  buBinesa  wm  held  his, 
and  therefore  liable  for  his  debts." 

S.  Statvtet,    In  some  States  there  are  statutes  ex- 
pressly referring  to  this  subject." 

I   See  I.eAts  r.  Johns, »  CuL  W,  IDS :  Oagp  v.  Dsucbr.  34  :<.  Y.  MD, 
tn;  Rush  t>.  Vi>iight,AE  ¥a.et.vn,*R:  Webaler  v.  Hlldreth,  mVu 

t  aaite  B.  Donclif ,  34  N.  Y.  3M,  297,  ZW ;  Abbey  v.  Deya,  44  Baib. 


7    DlRraoaed,  onto,  It  40-44. 

^r  V.  Mr 


Mam.MOa,  4«t,410r 


KlnxDuut  l^  Pnoki,  N.  Y.  Hu; 
t.  P«*,  18  W,  V».  ra,  100. 

8  McIntyreH.  Kntnrlloii.e  Allen,  nes.W?:  Webster  v.  Hlldreth,  33 
VL 417. ue;  In^n, d.  19. 
10  I«wta  V.  Jobna,  24  Cal.  98,  UK 

ntiQw'^SftDChy',  WN.  Y.  ska*:  Abiwv  w,*l£yo,'41  N.V.  sill 

12  Ccx>per  V.  Bun,  4f  Ind.  am,  41«. 

13  Mclntyrec.  Knon]ton,«  Allen,  saSiSOa. 
H    Caaea  died  Infra,  uales  IS,  19. 

IB   Abbey  11.  Dero. «  N.  Y.  (43,  HT ;  Busti  v.  Vonght.  iS  Pa.  St.  437, 

M;  Hodges  11.  Cobb,  SRIcli.H),K 
WPelcrsone.Mulford.WN.  J.  L.4S1,4S7;  Iloyt  ip.  Wbite,  4«  N.  H. 

IT  'uiilern  Peck  1SW  V&  75,98    ti«^  n  ID 

U    Tsbiim  o  Shale    «  Bn  b  JIJ,  131    Rnib  «  Voughl  »  Pa.  St. 
4S7,4«    Uoldihlp  D  PHCtenon  T  Watts,  Mr 

19    All    J          Mu       nd    0   I  S  ar  4b    \  h          B  n      sal, 

as,  aj7  MS    Martin  »      Wa  °     s  rln.  /  K                    °e* 

ApB.ti7»,l«l|  Lan^Drd     bhieHin,  s             p   lb  f.  t, 

WIU.H40    BoneardnCa      a-     f         3  ^ 
InO.  IW      S    Coop      it   Mam   «i  Inrl   «)      nc 

Cam  P  Ro. »«  B5T  w     as                       n  u 

TKitrher  ft^u  h                    (                    k  «7 
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Watts,  647 ;  Hodffcs  v.  Cobb,  8  Rich.  SO,  M ;  Webster  v,  midreth,  XI 
Vt.  467,  458 :  Miller  v.  Peck,  18  W.  Viu  75,  79-'J7.  cltlngr  many  ciisjs ; 
Fv^ller  V.  Auleii,  23  Wis.  301,  301;  Boss  v.  aomber,  2)  Wis.  284,  283; 
Davton  v.  Walsh,  47  Wis.  IH;  3^2  Am.  Rop.  757.  But  see  Penn  t>. 
Whiteheads,  12  Oratt.  74, 80 ;  Wilson  v.  Loomis,  55  IlL  352, 854.  Com- 
pare cases  i/i/ro,  u.  23. 

20  See  Hurlbut  v.  Jones,  25  Cal.  225 ;  Wortman  v,  Pr!ce,  47  111.  22 ; 
Browiiell  v.  Dixon,  37  111.  11>3,208;  Cooper  r.  Ham,  49  Ind.  30;t,  416; 
Laing  v.  Cunningham,  17  Iowa,  610 ;  National  t* .  feprague,  20  N.  J.  Eq. 
IS.  24;  Knapp  v.  Smith,  27  N.  Y.  277,283;  Woodsworth  v.  Sweet,  51 
N.  Y.  8 ;  Gage  v.  Dauchy,  34  N":  Y.  293,  238. 

21  See  Dent  v.  Slough,  40  Ala.  518 ;  Freeman  v.  Orrer,  5  Duer,  476. 

22  Glldden  v.  Taylor,  16  Ohio  St.  609, 520. 

23  Brownell  v.  Dlj^on,  37  111.  196, 208 ;  Gage  v.  Dauchy,  31  N.  Y.  293, 
298. 

24  National  v.  Spragne,  20  N.  J.  £q.  13, 25. 

25  Wortman  v.  Price,  47  III.  22, 24  ;  Erdman  t».  Rosenthal,  GO  M4^ 
«12,  316 ;  Abbey  v.  Deyo,  44  N.  Y.  843, 347 ;  Bncher  v.  Ream,  68  Pa.  St. 
421,426. 

28  Shaclcleford,  6  Bush,  149, 180.  See  Wortman  v.  Price.  47  III.  22, 
24;  Alt  V.  I^aforette.  9  Mo.  App.  91 ;  Pawley  v.  Vogol,  41  Mo.  201; 
Lvman  v.  Place,  26  N.  J.  Eq.  30 ;  National  t'.  Spraifuo,  20  N.  J.  Eq.  13, 
25 ;  Quidort  t* .  Pergeaux,  18  N.  J.  Eq.  472,  4S0 ;  Bucher  v.  Ream,  68 
Pa.  St  421, 426. 

27  Wortman  v.  Price,  47  111.  22, 24 ;  Glldden  v.  Taylor,  16  Ohio  St. 
60J,  521 ;  Uifrot  notes  21, 26. 

28  Cooper  v.  Ham,  49  Ind.  393, 416 ;  Com.  v.  Fletcher.  6  Bush,  171, 
172 ;  GMdden  v.  Taylor,  16  Ohio  St.  60J,  520 ;  Feller  v.  Alden,  23  Wis. 
801,305. 

29  In  Glldden  v.  Taylor,  16  OMo  St.  500,  the  wife  was  allowed  only 
her  money  and  Ic^al  interest ;  in  National  v.  Spraguo,  20  N.  J.  Eq.  i:j, 
the  whole  was  hold  liable  for  the  husband's  debts.  To  treat  them  as 
partners  would  be  fairer  when  there  is  reiUly  a  mingling  of  goods, 
etc. :  Post,  i  129. 

30  Kpller  v.  Mayer.  55  Ga.  406, 409 ;  Knapp  v.  Smith,  27  N.  Y.  277, 
280 ;  Abhe>  t'.  Deyo,  44  N.  Y.  'M3, 347.  Of  course,  her  capacity  to  trade 
is  a  question  of  law. 

31  Discussed,  post,  ?}  118-121. 

32  Myers  v.  King,  42  Md.  65,  70 ;  ante,  I  86. 

33  Miller  v.  Peck,  18  W.  Va.  05, 102. 

84    Glldden  v.  Taylor,  16  Ohio  St  500,  520, 5*21. 

35  National  v.  Spraguo,  20  N.  J.  Eq.  13,  25. 

36  See  Porter  v.  Gomba,  43  Cal.  165, 16'J ;  Youngworth  v,  Jewell  15 
Nev.  45. 

I  88.  Instances  and  illustrations  of  husband*  s  ageney  for 
wife. — When  a  husband  holds  what  is  shown  to  be  his 
wife's  separate  property  he  is  presumed  to  hold  it  as 
her  agent,*  unless  he  proves  a  gift  or  loan  from  her  to 
^iin,'  and  the  increase'  and  profits  thereof  coming  into 
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his  hands  are  prima  facie  hers,  and  are  free  from  any 
claim  of  his  creditors.*  So  property  bought  for  her 
with  her  money  is  prima  facie  hers,*  and  she  may  show 
that  though  he  used  liis  money  he  bouj^ht  for  her.'  If 
he  lives  and  works  on  his  wife's  estate  he  may  do  so  as 
tenantf^oras  agent  and  guest;'  and  if  he  trades  with 
her  money  he  may  do  so  as  her  agent,'  her  creditor ,•  or 
her  donee.**  If  he  improves  her  property  the  improve- 
ments are  hers."  If  in  exchanging"  or  buying**  prop- 
erty for  her  he  commits  a  fraud,  she  is  liable.  A  statute 
providing  that  she  may  carry  on  business,  but  not 
When  it  is  managed  by  her  husband,  merely  protects 
his  creditors  and  does  not  remove  her  liability.**  If 
she  g^ves  her  husband  an  order  for  her  share  of  an 
estate  and  it  is  paid  him,  she  is  bound  though  he  never 
pays  it  over  to  her.**  Property  of  hers  which  is  his  by 
martial  right,  is  his  although  he  receives  it  as  her  agent 
in  fact.*'  In  procuring  a  policy  on  his  life  issued  in  her 
name  and  for  her  benefit  a  husband  acts  simply  as  his 
wife's  agent."  When  a  husband  contracts  for  his  wife 
in  his  own  name  he  may  sue  on  the  contract  in  his  own 
name.'® 

1  See  Stewart  v.  Ball,  33  Mo.  156  ;  Melllnger  v.  Bailsman,  45  Pa. 
St.  522  ;  Grahlll  i*.  Moyer,  45  Pu.  St.  5.:o. 

2  Wales  v.  Newbould,  9  Mich.  45,  64  ;  an/!e,  §  80.    Comi>are  wUe* 

8  Backley  v.  Wells,  83  N.  Y.  518,  521 ;  ante,  |  87. 

4  l>avl8  V.  Fredericks,  104  U.  S.  6IS  ;  Mason  v.  Bowles,  117  Mnsa. 
8fi ;  Spooner  v.  Reynolds,  SO  Vt.  437,  444.  Compare  Mouiton  v.  Haley, 
S7  N.  H.  184 ;  ante,  i  42. 

5  Myers  v.  King,  42  Md.  65, 70. 

6  Eli]fth  V.  Taylor,  37  111.  247, 240;  Duncan  i'.  Jackson,  7  111.  App. 
113;  Mooreland  v.  Myall,  14  Bush,  474. 

7  Boss  r.  Gomber,  2S  Wis.  2S4,  283.  See  Stout  v.  Pprry,  70  In d.  .501. 
Compare  Neal  v.  Perkerson,  01  Qa.  345 ;  Fiske  v.  Builey,  51  N.  Y. 
151. 

8  Cooper  V.  Ham,  40  Ind.  393, 416 ;  ante,  ?  87. 

9  Glldden  v.  Taylor,  16  Ohio  St.  500,  .'i2I ;  ante,  i  87. 

10    Dent  V.  Slough,  40  Ala.  518  ;  Lichtenberger  v.  Graham,  50  Ind. 
283 ;  ante,  |  87. 

H.  AW.-ia. 
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11  Swalne  v.  Dnane,  48  Cal.  358 ;  Bobinson  v.  HufTman,  15  Mon.  B. 
90, 83 :  WUkluson,  1  Head,  305, 310 ;  White  v.  Hildreth,  82  Vt.  201,  267 : 
post,  1 131. 

12  See  Vanneman  v.  Powers,  7  Lans.  185;  Baum  v.  Mullen,  47 
N.  Y.  679 ;  Graves  v.  Spier,  58  Barb.  388.  Not  formerly  Blrdseye  v. 
FUnt,  3  Barb.  500. 

13  R.  R.  V.  Brooks,  81  III.  293.    See  Baum  v.  Mullen,  47  N.  Y.  577. 

14  Porter  r.  Gamba,  43  Cal.  105, 103. 

15  Clark  v.  Smith,  13  S.  C.  585. 

lA  Kldwell  V.  Klrkpatrick,  70  Mo.  214.  Compare  Westmoreland  v. 
Foster,  60  Ala.  448. 

17   Southern  v.  Booker,  0  Helsk.  606. 

IS    WUsGU  V.  Sands,  36  Md.  38, 41. 


Article  III.— Agency  of  Wife  for  Husband. 

2  80.    Appointment  of  wife. 

(  00.  Wife's  agency  arising  out  of  husband's  absence,  etc 

{  91.  Illustrations  of  wife's  want  of  authority. 

i  02.  Scope  of  wife's  authority. 

i  93.  Wife  as  husband's  agent  in  business. 

i  94.  Wife  as  husband's  agent  In  household. 

{  05.  Wife  as  husband's  agent  for  necessaries. 

3  96.  Authorities  as  to  necessaries. 

{  97.    Proof  of  wife's  agency  for  husband. 

t  08.    Determination  of  wife's  agency  for  husband. 

I  89.  Appointment  of  wife  as  husband's  agent. — A  wifo 
may  act  as  her  husband's  agent  either  by  his  authoriza- 
tion or  by  authority  of  law.*  She  has,  however,  no 
authority  in  law  to  act  for  him,'  except  for  the  pur- 
pose of  realizing  her  right  to  support ;  ^  in  all  other 
cases  any  act  of  hers  to  be  his  must  have,  expressly  or 
Impliedly ,B  his  prior  authority  contemporaneous  assent, 
or  subsequent  ratification.* 

1.  Pinor  authority.  If  a  man  places^  his  wife  at  the 
head  of  the  household,*  or  in  charge  of  his  business'  or 
property,*®  he  confers  upon  her  such  i)owers  as  persons 
in  these  positions  usually  exercise.**  He  may  make 
her  his  agent  in  a  purchase  by  promising  her  to  pay  for 
what  she  buys  on  his  credit,*-'  or  in  a  sale  by  writing  to 
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her  to  sell  his  goods  and  pay  his  debts ;  ^^  or  generally, 
by  power  of  attorney."  So  he  may  make  her  a  special 
agent  to  coUeot  rents,^  and  by  telling  another  person  to 
pay  to  her  he  makes  her  his  agent  to  reoeive."  So  by 
ratifying  her  acts  on  one  occasion  he  may  constitute 
her  his  agent  for  future  acts  of  the  same  kind.^^ 

2,  Assent  estoppel.  If,  though  his  wife  has  no  author- 
ity to  act  for  him,  a  husband  stands  by  and  soes  her  do 
so  without  objection,  and  a  third  party  relying  on  this 
deals  with  her,  he  is  estopped  from  denying  laer  author- 
ity," Thus,  if  he  sees  her  selling  her  property,**  or  his 
property  20  without  asserting  his  rights,  he  cannot  after- 
wards deny  her  right  to  sell ;  so  if  he  suffers  her  to 
collect  debts,'!  which  j^  ^^^^  are  his.^a  But  his  mere 
knowledge  that  she  is  making  contracts  does  not  render 
him  liable  on  them.'®  He  is  liable  for  her  torts  "and 
crimes  »  committed  in  his  presence. 

3,  Batiflcation,  If  his  wife  without  authority  has 
done  some  act  for  him,''*  and  he  subsequently  with  full 
knowledge  of  the  facts  ^  recognizes  it  as  iiis,  he  ratifies 
her  act  and  mak^s  it  his.*-*  Tims,  he  ratifies  her  act 
when  he  accepts  a  boiler,'*  or  liquor,^©  ordered  by  her 
on  his  account  j  when  he  says  a  note  she  has  signed  in 
his  name  is  all  right,**  or  promises  to  pay  for  something 
bought  in  his  name ;  **  when  he  delivers  property  of 
his  which  she  has  sold ;  ^  or  when  he  sees  her  using 
goods  she  has  'bought  on  his  credit*^  and  does  not 
object.**  He  may  ratify  some  acta  without  ratifying 
all.**  But  he  does  not  by  resuming  cohabitation  with 
his  wife  ratify  her  acts  done  during  a  separation.^T 

4,  Exception,  If  the  wife  hfts  acted  and  has  been 
dealt  with  on  her  own  account,  her  husband  is  not  liable 
for  her  acts  ;**  it  is  doubtful  whetlier  he  can  ratify  sucli 
acts,^  or  render  himself  liable  therefor  except  on  a  new 
consideration,^   Thus,  where  a  lightplng  rod  agent  on 
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her  order  and  credit  put  rods  on  her  husband's  house, 
he  was  held  not  liable.*^  So  where  goods  were  so  sup- 
plied to  her.**  To  whom  credit  was  given  is  a  question 
of  fact  for  the  jury.** 

1  Blrdsall  v.  Dunn,  16  Wis.  235, 238.  See  Dodd  v.  Acklom,  ft  Man. 
<fe  G.  67H,681 ;  Dannahoe  v.  Williams,  24  Ark.  264,  268;  Benjamin.  15 
Conn.  :U7,  3.<M  ;  39  Am.  Dec.  384 ;  Singleton  v.  Mann,  3  Ko.  465,  468  ; 
Savage  v.  Davis,  18  Wis.  006,  612. 

2  Ante,  I  Si. 

3  Benjamin.  15  Conn.  ai7,  354  ;  3^)  Am.  Dec.  384 ;  Wheeler  t?.  Mor- 
gan, 29  Kan.  bV) ;  Stewart  M.  <&  D.  {  180 ;  ante,  {  64 ;  po^t,  i  91. 

4  Stewart  M.  <&  D.  {  1^ :  l>^<^  H90,9o;  ante,  1 64. 

5  Sawyer  v.  Cutting,  23  Vt  486, 490  ;  po8t,  i  97. 

6  Debenham  v.  Mellon,  Law  R.  5  Q.  B.  D.  334, 402 ;  Law  R.  6  A  pp. 
C.  24,  33 :  Benjamin,  15  Conn.  347,  :i54 ;  33  Am.  Dec.  384 ;  Hotcb  t». 
Miles,  2  Conn.  «W,  645  ;  Godfrey  v.  Brooks.  5  Har.  (Del.)  396  ;  Gulick 
tK  Grover,  81  N.  J.  L,  182, 184  ;  33  N.  J.  L.  4«< ;  Hopkins  v.  Molllnieux, 
4  Wend.  465,  467  ;  Webster  v.  McGinnls.  6  Blnn.  2:15,  2:«  ;  Reakert  v. 
Sanford,  5  Watts  A  S.  164,  163 ;  Leeds  v.  Vail,  15  Pa.  St.  185, 18S  ;  De 
Hoy  r.  Dennis,  14  Rich.  Eq.  27 ;  Meader  v.  Pago,  39  Vt.  SOTi,  309,  310  ; 
Delano  v.  Blanchard,  62  Vt.  578,  684 ;  Butts  v.  Newton,  29  Wis.  632, 
639  ;  cases  pogt,  i  91. 

7  The  mere  fact  that  she  lives  In  his  house  or  attends  to  his  busi- 
ness Is  prima  facie  evidence  of  this :  Post,  J|  93, 94, 97. 

8  See  Fllker  v.  Emerson,  16  Ohio  St.  053,  (OH ;  42  Am.  Dec.  SS2 ; 
Savage  v.  Davis,  18  Wis.  608,613 ;  post,  \  94. 

9  See  Rotch  v.  Miles,  2  Conn.  638,  645 ;  Jenkins  t».  Flinn,  37  Ind. 
343,  352  ;  Webster  v.  McGinnls,  5  Binn.  230, 236 ;  post,  S  \fi, 

10  See  Benjamin,  15  Conn.  347, 356 ;  39  Am.  Dec.  384 ;  post^  \  90. 

11  J\M«,  ^90,92. 

12  Day  v.  Burnham,  36  Vt.  37,  39. 

13  Shoemaker  v.  Kunkle,  5  Watts,  107, 108. 

14  Whitten,  3  Cush.  191, 193, 197. 

15  Cheney  v.  Plarce,  38  Vt.  515, 625. 
18  Stall  V.  Meek,  70  Pa.  St.  181, 182. 

17  Compare  Fllmer  v.  Lynn,  4  Nev.  «fe  M.  553,  562 ;  and  Bray  «. 
Beard,  5  Mo.  App.  584.    See  post,  \  94. 

18  See  Thrasher  v.  Tuttle,  22  Me.  335,  836 :  Huff  t*.  Price,  50  Mo.  228, 
230 :  Reakert  v.  Sanford,  5  Watts  <fe  S.  164,  168  ;  Delano  v.  Blanchanl, 
52  Vt.  578, 584.    Compare  ante,  8  84. 

19  Huff  V,  Price,  50  Mo.  228, 230.  Compare  Cheney  v.  Plerco,  38  Vt 
515,  525. 

'20  Delano  v.  Blanchard,  52  Vt.  578,  5.W. 

21  Thrasher  v.  Tuttle,  22  Me.  335,  336. 

22  P>Mf,H76. 

23  Reakert  v.  Sanford,  5  Watts  &  S.  IGI,  163.    Seepoa^,  {  97. 

24  Ante,  I  68. 

25  A)Ue,\^. 
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4    UIckL^txTryr.  HarTeTjG9In<l5^52.V;  Hopkins c. MoUlDleiu, 


I    Hill  V.  8 

I    Shaw  V.  Emery,  38  Me.  -)< 

,418. 

1   Daj-B.Bnrnham.aiJVt.I 
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moDi  ».  McElwiln.  2B  Wta.  CD:')irl..  -  .     .  -.<.'.) 

N  Meliienv.Mnnsan,UIn<t.ue,14X, 
«  HsiiiKkv.HHtl>]',TBaxt.411.4ll. 
41  Uclnen  d.  Manson,  U  Ind.  ISJ.  ICL 
e   'WeMcere.  Lowentbsl.  11  Md.  413,418. 

43  Bf^ntley  t.  Otiffln,  S  TaanL  aX;  JtwabiiT]-  v.  Npwhnld.^l'w 
J.  Es.i47;  Welskcrip.  towenthil,  M  Md,  413;  ji.pro,  □.  ^  ;  poM,  107. 

J  00.  Wilft'*  >geiie7  fer  hosband  arising  (Tom  bU  abtanoe 
niioknati.— Ifa  husband  is  absent  frumliume  and  has 
left  his  wUe  in  charge  of  hla  house,  his  business,  or  hfa 
property,  she  has,  as  hia  agent,  such  powers  with  res- 
pect thereto  as  persons  in  such  positions  of  trust  uhu- 
ally  exercise;'  and  her  powers  are  more  extensive  if 
his  absence  Is  long.'  While,  except  In  cases  where  site 
pledges  his  credit  for  support  which  he  owes  but  de- 
niea  her,'  her  sgeno;  for  him  Is  a  mere  question  of 
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fact,*  and  he  is  not  bound  by  her  acts  if  he  has  forbid- 
den lier  to  act  for  him,  whetlier-  the  party  who  seeks  to 
bind  him  knew  of  such  prohibition  or  not,*  yet  if  he 
holds  her  out  or  allows  her  to  act  as  his  agent,  he  is 
estopped  from  setting  up  any  secret  instructions  to 
her;*  and,  therefore,  it  seems,  if  lie  has  left  her  in 
charge  of  his  affairs,  his  private  directions  do  not  limit 
her  authority  to  act  for  him  J  To  illustrate :  During 
her  husband's  absence  a  wife  is  the  head  of  the  family ,8 
and  niay  do  all  things  relating  to  the  family  and  family 
home,  whicli  wives  usually  do  ;•  she  may  throw  open 
her  husband's  house  in  hospitality ;  ^®  she  may  employ 
laborers  for  his  farm ;  ^*  she  may  repair  his  property, ** 
and  do  all  things  necessary  to  preserve  it ; "  she  may 
employ  counsel  to  protect  his  rights;**  she  may  feed 
his  cattle  with  his  crops ;  ^  she  may  hire  out  his  horse, 
perhaps,*'  and  she  may  carry  on  his  business  in  the 
usual  way."  But  she  has  only  usual  and  customary 
powers ;  *8  she  cannot  make  a  contract  for  him  out  of 
the  ordinary  course  of  his  business  and  at  special 
rates ;  **  she  cannot  sell  his  property,*  unless  this  is 
necessary  to  procure  support,'^  or  he  has  abandoned 
all  rights  in  it  to  her;^'  she  cannot  revoke  a  special 
license  given  by  him  to  enter  liis  premises,^^  or  give  a 
license  which  he  cannot  revoke.*^  Where  her  husband 
is  ill  she  has  much  the  same  powers  as  when  ho  is 
absent.23  But  his  lunacy  deprives  her  of  all  authority 
in  fact,28  save  to  put  him  in  an  asylum.'^' 

In  all  these  cases,  however,  she  may  have  authority 
in  law  and  by  the  mere  fact  that  she  is  his  wife  to 
pledge  his  credit  for  necessaries,*  or  to  sell  his  goods 
for  necessary  support  for  herself  and  family.'* 

1  Krebs  v.  O'Gracly,  23  Ala.  728,  732;  liawrence  v.  Spear,  17  Cal. 
421,  434  ;  Benjamin,  15  Conn.  ;«7,  353,  354 ;  :}9  Am.  Dec.  ;«4  ;  Rotch  v. 
Miles,  2  Conn.  618,  645  ;  Kellogg  v.  Robinson,  32  Conn.  335,  341  ;  Cas- 
teel,  8  Blackf.  240,  242 ;  44  Am.  Dec.  763  ;  Fisher  v.  Conway,  21  Kan.  18, 
24 ;  Buford  v.  Speed,  11  Bush,  338,  843 ;  Schludel,  12  Md.  lOd,  120 ; 
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Edgerly  v.  Wtaalan,  106  Mass.  907, 308 ;  Nelson  v.  Oarey,  114  Mass.  418, 
419 ;  Chamberlaiii  v.  Davis,  33  X.  Y.  121, 129  ;  Brouer  v.  Vanderburgh, 
81  Barb.  648,  C4a ;  Church  v.  lenders,  10  Wend.  79,  80 ;  Cox  v.  Hoff- 
man, 4  Dev.  &  B.  180, 181 ;  Rosenthal  v.  Mayhugb,  33  Ohio  8t.  155, 161 ; 
Alexander  v.  Miller,  16  Pa.  St.  216,  220  ;  Webster  v.  Mciiiiuiis.  5  Binn. 
2^,236;  Hell  v.  Sewald,  52  Pa.  St.  271 ;  Humes  v.  Taber,  1  R.  I.  464, 
473;  Cheek  v.  Bellows,  17  Tex.  613,  616;  Meader  v.  Pago,  m  Vt.  ;»6, 
308 ;  Spencer  v.  Storrs,  38  Vt.  136, 158 ;  Sawyer  v.  Cutting,  23  Vt.  486, 
490 ;  Felker  v,  Emerson,  16  Vt.  653,  655 ;  42  Am.  Dec.  532  ;  Savage  v. 
Davis,  18  Wis.  608,  612 ;  Butts  v.  Newton,  29  Wis.  632,  639 ;  Stewart 
M.&b.il74. 

2  Meader  v.  Page,  39  Vt.  306, 909. 

3  Benjamin,  15  Conn.  347,  354 ;  39  Am.  Dec.  384  ;  Stewart  M.  &  D. 
J180L 

4  Debenham  v.  Mellon,  Law  B.  5  Q.  B.  D.  394, 402 ;  I^w  R.  6  App.  C. 
24,33;  Rotch  v.  Miles,  2  Conn.  638,  645;  Godfrey  v.  Brooks,  5  Har. 

SHih)  396 ;  Gulick  v.  Grover,  31  N.  J.  Eq.  182,  184  ;  33  N.  J.  Eq.  463; 
qpkiiis  V.  MoUinieux,  4  Wend.  465,467 ;  Reakert  v.  Sanford,  5  VVatts 
&  8. 164, 168  ;  Leeds  v.  Vall,  15  Pa.  St.  185,  188 ;  DeHay  v.  Dennis,  14 
Rich.  Eq.  27  ;  Meader  v.  Page,  3^  Vt.  306,  309,  310  ;  Delano  v,  Blanch- 
ard,  52  Vt  678, 584  ;  Butts  v.  Newton,  29  Wis.  632, 639. 

5  Debenham  v.  Mellon,  Law  R.  6  App.  C.  24,  3?  ;  Law  R.  5  Q.  B.  D. 
aM,399, 401 ;  Jolly  V.  Rees,  la  Com.  B.  N.  S.  628  ;  Clark  v.  Cos,  32  Mich. 
204, 213 :  Keller  v.  Phillips,  39  Ves.  351.  Compare  Barr  r.  Armstong,  56 
Ho.  577, 581,  388. 

6  Debenham  v.  Mellon.  Law  R.  6  App.  C.  24, 33.    See  Thrasher  v. 
Tnttle,  22  Me.  335, 33:i ;  Huff  w.  Price,  50  Rio.  228, 230 :  Reakert  v.  San 
ford,  a  Watts  <b  S.  164, 168 ;  Delano  v.  Bianchard,  52  vt.  578, 584. 

7  Cburch  v.  Landers,  10  Wend.  79, 80.  See  Rotch  v.  Miles,  2  Conn* 
638,649. 

8  Felker  v.  Emerson,  16  Vt.  653, 655 ;  42  Am.  Dec.  6:C  ;  Sawyer  v. 
Cutting,  23  Vt.  486, 400. 

9  Benjamin,  15  Conn.  347,  358  ;  39  Am.  De*^.  3S1 ;  Weaver  v.  Page, 
39  Vt.  306,  309 ;  Savage  v.  Davis,  18  Wis.  608,  6i:i. 

10  Humes  v.  Taber,  1 R.  I.  464, 473. 

U  Rotch  V.  Miles,  2  Conn.  638,  616. 

12  McAfee  V.  Robertson,  41  Tex.  355, 858.  . 

13  Butts  V.  Newton,  29  Wis.  632, 6'». 

14  Botch  V.  Miles,  2  Conn.  464,  473 ;  Buford  v.  Speed,  11  Bush,  338, 
843. 

15  Felker  v.  Emerson,  16  Vt.  653,  a>5  ;  42  Am.  Dec.  5.S2. 

16  Church  V.  Landers,  10  Wend.  79, 89.  But  see  Savage  t;.  Davis,  18 
Wis.  606, 610,  614. 

17  Krebs  v.  O'Grady,  23  Ala.  728,  732  ;  58  Am.  Dec.  312. 

18  Sawyer  v.  Cutting,  23  Vt.  483,  430. 

19  Reakert  v.  Sanford,  5  Watts  <fc  S.  164, 168. 

20  Butts  V.  Newton.  2.1  Wis.  632,  639.  See  Benjamin,  15  Conn.  347, 
&53,  354  ;  39  Am.  Dec.  384. 

21  Lawrence  v.  Spear,  17  Cal.  421, 424 ;  infra,  n.  29. 

22  Butts  V.  Newton,  29  Wis.  632,  638  ;  Stewart  M.  &  D.  {  1T7. 

23  Kellogg  r.  Robinson,  32  Conn.  335,  341. 

24  Nelson  V.  Gray,  114  Mass.  418, 419. 
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25  Alexander  v.  Miller,  16  Pa.  St  215, 219 ;  Sawyer  v.  Cutting,  23  Vt. 
486,491. 

26  Alexander  v.  MUler,  16  Pa.  St.  215, 220. 

27  Davis  V.  Merrill,  47  N.  H.  308,  211. 

23    Stewart  M.  &  D.  ({ 177, 180. 

29  Roland  v.  Logan.  18  Ala.  307, 310  ;  Lawrence  v.  Spear,  17  Cal.  421, 
424 ;  Ahern  v.  Easterby,  42  Conn.  546,  559 ;  Benjamin,  15  Conn.  347, 
354;  39  Am.  Dec.  384;  Caflteel,  8  Blackf.  240,  242;  44  Am.  Dec.  763; 
Rawson  v.  Spangler,  62  Iowa,  59,  61 ;  18  Cent.  L.  J.  29,  30 ;  Cunnlnar- 
hum  V.  Reardon,  96  Mass.  538 ;  Rosenthal  v.  Mayhugh,  33  Ohio  ^t. 
1>>,  161 ;  Alexander  v.  Miller,  16  Pa.  St.  215,  219,  220 ;  Sawyer  v.  Cot- 
ting,  23  Vt.  486  491 ;  Norcross  v.  Rodgers,  30  Vt.  .'188,  589.  But  see 
Edgerly  v.  Whalen,  106  Mass.  307, 306.    See  Stewart  M.  A  D.  {{ 174, 177. 

?  91.  Ulnstrations  of  wife's  want  of  anthority. — Unless 
a  husband  has  in  some  way  appointed  his  wife  his 
agent  she  has  no  authority  to  act  for  him^  except  to 
pledge  his  credit  for  necessaries.^  Thus,  no  contract 
made  by  her  during  coverture  binds  him ; '  he  is  not 
liable  for  rent  of  her  separat*^  property ;  *  payment  to 
her  of  money  due  him  is  no  discharge,*  nor  is  her 
receipt;^  she  cannot  indorse  a  note  payable  to  her 
which  belongs  to  hlm;^  or  draw  his  money  from 
bank ;  8  she  cannot  sell  his  goods  ;^  he  is  not  liable  for 
money  deposited  with  her;*®  her  recognition  of  his 
debt  does  not  take  it  out  of  the  Statute  of  Limitations ;  ^ 
she  cannot  manage  his  law  suit  ;**  one  who  receives  his 
property  from  her  is  liable  to  him  in  trover.^  To  ren- 
der him  liable  in  such  cases  her  agency  in  fact  must  be 
proved,"        .     . 

1  Sawyer  V.  Cutang,  23  vt  486, 490 ;  «n/«,  J8  83, 90. 

2  Aiits,  ^i  81, 89 ;  post,  i  5 ;  Stewart  M.  <&  D.  {  180. 

3  Whltworth  )\  Hart,  22  Ala.  343 ;  Dunnahoe  v.  Williams,  24  Ark. 
2W,  268  ;  Be^amin,  18  Conn.  347,354 ;  39  Am.  Dec.  381 ;  Jaycox  v. Wing, 
66  111.  182 ;  Wilbur,  13  Met.  404 ;  Leeds  v.  Vail,  15 Pa.  St.  185, 188 ;  Mavse 
V  Brlggs,  3  Head,  36,  :^ ;  ante,  1 67.  Except  as  t«)  community:  Cousins 
t;.  Keisev,  83  La.  An.  880,  882.  He  may  sometimes  adopt  them  tf 
executed:  Ham  v.  Boody,  20  N.  H.  411, 413 ;  51  Am.  Dec.  285 ;  Lowry  v. 
Naff,  4  Cold,  370,  374. 

4  Biery  v.  Ziegler.  03  Pa  St  367 ;  3D  Am.  Rep.  756. 

5  Pelch  i».  Beaudry,  40  Cal.  439.    Compare  White,  3  liOas.  93L 

6  Thrasher  v.  Tuttle,  22  Me.  335,  336. 

7  Stevens  r.  Beals,  10  Cush.  291, 292 ;  57  Am.  Dec  108.  See  Boland 
V.  Logan,  18  Ala.  307. 
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8  ADen  u,  WUllamsbnrgh,  2  Abb.  N.  C.  342, 345. 

9  Bannahoe  v.  Williams,  24  Ark.  294,  263 ;  Lewis  v.  Battiick,  102 
Mass.  412 ;  Brown  v.  Hannibal,  33  Mo.  309 :  Bain  v.  Doran,  &4  Pa.  St, 
tA ;  Alexander  v.  Miller,  l«^Pa.  Bt.  215,  219 ;  mite,  i  90. 

10  Gilbert  v.  Plant,  18  Ind  308,  311 ;  Andrews  v.  Ormsbee,  11  Mo. 

44a 

11  Morris  v.  Boots,  65  Oa.  686, 688. 

12  Cobbett  V.  Hudson,  15  Q.  B.  988, 988.    See  Hnghes  v.  Mulvey,  1 
Sand.  92. 

IS   Edgerly  v.  Whalan,  106  Mass.  307,  308 ;  Green  v.  Sperry,  16  Vt. 
390, 388 ;  42  Am.  Bep.  519. 

14   Post»iif7. 

I  92.  Scope  of  wife's  aatliority  as  agent  for  hnsband.  — 
A  wife  may  be  her  husband's  special  or  general  agent ; ' 
she  may  have  authority  to  do  a  particular  act,  or  to  act 
in  a  certain  character.^  Her  authority  in  its  scope 
includes  all  powers  proper  and  usual  to  effectuate  the 
purposes  of  the  agency.*  Thus,  if  her  husband  puts  her 
in  charge  of  his  farm  she  may  cultivate  it,  but  not  sell 
it  ;*  if  he  gives  her  control  of  his  business  she  may  make 
all  usual  contracts  therein,  but  not  accommodation 
notes ;  *»  if  he  lives  with  her  and  she  has  charge  of  the 
domestic  part  of  his  establishment,  she  may  employ  ser- 
vants and  order  what  is  needed,  but  she  may  not  buy 
extravagant  and  extraordinary  things.*  If  she  exceeds 
her  authority  he  is  not  bound, ^  though  she  may  be.^ 

1  Sawyer  v.  Cutting,  28  Vt.  486, 490. 

2  Ewell's  Evans  Agency,  102, 135. 

8  Benjamin,  15  Conn.  347, 356 ;  39  Am.  Dec.  884 ;  poatt  {{  93, 94  ;  ante, 

4  Butts  V.  Newton ,  29  Wis.  632, 639  ;  supra,  n.  3, 

5  Holmes  v.  Grover,  33  N.  J.  L.  463, 467 ;  31  N.  J.  L.  182. 184 :  post, 

6  Savage  v.  Davis,  18  Wis.  608, 613;  Freestone  v.  Butcher,  9  Car.  <& 
P.  643 ;  post,  \  94. 

7  Goodrich  v.  Tracy,  43  Wis.  314, 320. 

8  Cody  V.  Phelps,  47  Mich.  43L    See  Miller  v.  Watt,  70  Ga.  385, 387. 

J  98  Wife  as  husband's  agent  in  business. — Very  slight 
acts  on  the  part  of  the  husband  will  constitute  his  wife 
hifet  agent  in  his  business;^  there  seems  to  be  a  pre- 
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sumption,  rebuttable  of  course,^  if  the  business  is  car- 
ried on  in  a  house  where  they  live  together  that  she  is 
Ills  agent ;'»  and  a  jury  is  justified  in  finding  her  agency 
for  him  from  the  fact  that  she  was  seen  twice  in  his 
store  in  charge  of  it,*  or  that  ho  was  absent  and  there 
was  no  one  else  to  attend  to  it.^  If  she  is  in  business 
not  by  authority  of  statute,  but  simply  by  his  consent,* 
i::  is  his  business,'  and  he  is  liable  for  her  acts,*  even  if 
.she  carries  it  on  as  a  partner,*  or  in  her  name  ;^°  but  he 
i  "J  not  liable  if  she  trades  under  a  special  statute,**  for 
then  the  business  is  hers;*^  if  it  is  his  business  he  is 
liable,  not  if  it  is  hers.*^  If  she  is  his  agent  thus  by 
implication  she  has  only  the  usual  and  ordinary  po^\^- 
ers  that  persons  in  such  a  position  exercise ;  **  she  may 
buy  goods  suitable  for  the  trade ;  ^^  she  may  give  notes 
if  such  is  the  course  of  the  business,'®  but  not  other- 
wise,!^  and  not  accommodation  notes ;  *8  nor  if  he  ha.<3 
given  a  note  can  she  take  it  back  and  give  another  in 
its  place.**  In  keeping  his  tavern  she  cannot  make  a 
long  and  special  contract  for  horse  feed  at  reduced 
rates. ^  If  she  has  authority  only  to  give  his  note,  she 
must  make  it  in  his  name  or  as  his  agent.**  A  note  in 
her  own  name  will  not  bind  him.**  If  she  exceeds  her 
authority,*-^  he  may  of  course  ratify  her  acts;**  as  by 
suing  on  a  note  given  her  as  part  of  a  transaction  she 
had  no  authority  to  conduct.'^  So  he  is  bound  by  false 
representations  made  by  her  as  agent  in  the  course  of 
his  business.'^  But  if  all  the  credit  is  giveu  the  Avife, 
tlie  husband  is  not  bound.'^ 

1  See  also  antej  H  89i  90 ;  2ioat.  §  07, 

2  See  Deljenham  v,  Mellon,  Law  R,  fl  App.  C.  24, 82 ;  poatt  |  M, 

3  MoKlnley  v.  McGregor,  3  Whart,  369, 

4  Plumraer  v.  Sills,  3  ZSTev.  &  M.  422. 

5  Rotch  V.  Miles,  2  Conn.  6:i3,  645 ;  ante,  2  90. 

6  l^nst,  Makrikd  Wo>iK>'  Ti^AOKaa,  cU,  x^viL 

7  ^n*e,  58  65, 87, 
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8  Godfrey  v.  Brooks,  5  Har.  (De^ )  396;  Oxnard  v.  Swan  ton,  .% 
Me.  125. 

9  Everit  v.  Watts^  10  Paige,  82. 

10  Petty  V,  Anderson,  3  Bing.  170. 

11  Colby  V.  Lamson,  39  Me.  117 ;  Gillies  v.  Lent,  2  Abb.  Pr.  N.  8.  255. 

12  Po««,  eh.  xxvii. 

13  Oxnard  v.  Swanton,  39  Me.  125. 

14  Benjamin,  15  Conn.  M7,  356 ;  39  Am.  Dec.  3S4  ;  ante,  |  02. 

15  Phillipson  v.  Hayter,  Law  R.  6  Com.  P.  38, 41. 

16  I[olmes  V.  Grover,  33  N.  J.  L.  463,  466 ;  31  N.  J.  L.  182,  184. 

17  Reakert  v.  Sanford,  5  Watts  &  S.  164, 168. 

18  Holmes  v.  Grover,  33  N.  J.  L.  463, 407  ;  31  N.  J.  L.  182, 184. 

19  Shaw  V.  Emery,  38  Me.  484. 

20  Webster  v,  McGinnls,  5  Binn.  235,  238. 

21  Galnsha  v.  Hitchcock,  29  Barb.  193, 194. 

22  MInard  v.  Mead,  7  Wend.  68, 69. 

23  Ante,  i  92, 

24  ^nte,  {89. 

25  George  v.  Cutting,  46  X.  H.  130. 

28    Taylor  v.  Green,  8  Car.  &  P.  316,  319. 
27    ^n««,  2  89,  U.  38. 

§  94.  WUq  as  husband's  agent  in  household. — The  hus- 
band is  head  of  his  family,^  and  in  regulating  his  house- 
hold may  or  may  not  put  his  wife  in  charge  of  certain 
departments  thereof,  and  make  her  his  general  agent  in 
all  matters  appertaining  to  their  domestic  life,*  whether 
he  has  or  has  not  made  her  his  agent  is  always,  except 
when  she  relies  on  her  agency  in  law  for  siipport,^  a 
mere  question  of  fact  to  be  determined  from  all  the  cir- 
camstances  of  the  case ;  *  whether  a  particular  act  was 
within  the  scope  of  her  agency  is  a  mixed  question  of 
law  and  fact.® 

1.  Appointment.  (1)  If  husband  and  wife  are  perma- 
nently separated,  and  the  Avife  has  an  establishment, 
even  if  It  has  been  given  her  by  him,  it  is  hers,  and 
there  is  no  presumption  that  she  may  keep  it  up  at  his 
expense.*  (2)  If  they  are  only  temporarily  separated 
through  his  absence,  and  she  is  apparently  in  charge 
of  his  establishment,  there  is  a  very  strong  presumption 
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that  she  is  his  general  agent  in  the  management  of  ilJ 

(3)  If  they  are  living  together,  but  are  boarding  or  have 
no  establishment,  the  fact  of  their  cohabitation  raises  no 
presumption  whatever  of  any  agency  of  hers  for  him.* 

(4)  If  they  are  living  together,  and  are  keeping  house, 
there  is  a  presumption  that  she  has  charge  of  the 
domestic  part  thereof  .•  The  presumptions  of  her  agency 
in  cases  (2)  and  (i)  are  rebuttable,'®  and  the  husband 
may  relieve  himself  of  liability  by  showing  that  his 
domestic  arrangements  excluded*  any  such  agency  on 
lier  part,"  or  that  he  prohibited  her  from  acting  on  his 
account ; "  and  it  makes  no  difference  Avliether  the  third 
party  Avas  informed  of  this  or  not.*'  But  if  it  appears 
tliat  lie  in  some  way  allowed  her  to  seem  to  have  charge 
of  his  house  or  recognized  her  acts  as  his  agent 
therein,**  the  mere  fact  that  he  privately  forbade  her  to 
act  for  him  will  not  relieve  him  of  liability.**  And 
when  he  has  once  recognized  her  agency,  though 
lie  may  revoke  it  at  any  time,*'  such  revocation  will 
have  no  eflFect  as  to  persons  \vith  whom  he  has  allowed 
her  to  deal  as  his  agent  unless  they  are  specially  noti- 
fied thereof."  In  fine,  her  agency  is  in  kind,  though 
perhaps  not  so  limited  in  scope,*^  the  same  as  that  of  a 
steward  or  servant  placed  in  charge  of  his  house ;  *•  and 
therefore  it  makes  no  difference  whether  she  is  his 
legal  wife  or  not.^o  But  if  all  the  credit  is  given  to  her 
he  is  not  liable.^ 

2.  Scope  of  authority.  When  the  wife  is  her  hus- 
band's agent  in  managing  the  household,  her  authority 
covers  all  such  matters  as  wives  in  such  a  position 
usually  attend  to,^^  and  includes  the  right  to  do  what- 
ever is  necessary,  proper,  or  usual  to  effectuate  the  pur- 
poses of  her  agency.''  Thus,  she  may  deal  on  his  credit 
with  butcher,  baker,  etc.**  She  may  give  reasonable 
charity ;  ^  she  may  extend  usual  hospitality ; «  she  may 
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employ  neoeasary  servants ; "  and  may  In  fact  procure 
on  his  credit  all  such  things  as  belong  to  the  class 
"necessaries,""  whether  really  needed  or  not."  But 
she  cannot  thus  procure  extraordinary  and  oitlrav^^nt 
things,"  although  if  she  thus  exceeds  her  authority  he 
may  ratify  her  acts,"  and  is  therefore  liable  foe  what- 
ever things  he  permits  her  to  receive  into  his  hoase," 
tinless  he  supposes  she  has  paid  (or  them."  The  extent 
of  her  authority  naturally  depends  largely  on  their 
station  in  life." 


13i  K™l"rF.  PhlillpB,  WN.  ^KlVc1Hif«.'|8»,n.fl.' 


»S :  Manbr  )■.  Scott.  1  Lev.  4 ;  2  Smltli.  L.  ( 
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1R  WhIUs  r.  Bpfl'll?k.22  Week.  R.  1  ;  Debenham  v.  Mellon,  Law  R. 
5  Q.  B.  D.  aw,  40.3 ;  Daubney  v.  Hughes,  60  N.  Y.  136, 191 ;  post,  ?  98. 

17    Cany  v.  Patton,  2  Ashm.  140. 

13    Benjamin,  15  Conn.  347,  357  ;  39  Am.  Dec.  3*4  ;  infra,  n.  22,  23. 

n  Dobenham  v.  Mellon,  Law  R.  5  Q.  B.  D.  394,  399  ;  Law  R.  C  App. 
C.  24,  n. 

20  Blades  v.  Free,  9  Barn.  <fe  C.  167,  171 ;  Robinson  r.  Xahon,  1 
Camp.  245;  Watson  v.  Threlkeld,  2  Esp.  637. 

21  Ante,  §  83,  u.  38. 

22  Ruddock  v.  Marsh,  I  Hurl.  &  N.  601*  604 ;  Emraett  v.  Norton,  8 
Cir.  <fe  P.  506,  610;  Phiillpson  v.  Hayter,  Law  R.  6  Com.  P.  :«,  42; 
Monta^jue  v.  Benedict,  3  Barn.  A  C.  631,  6:»;  Plokerinsr,"  N.  H.  120; 
124  ;  Buffhee  v.  Blood,  4S  Vt.  499,  501  ;  Meader  v.  PHsre,  3:>  Vt.  ;«8,  308  ; 
Sawyer  v.  Cutting,  23  Vt.  486,  490  ;  Savage  v.  Davis,  13  Wis.  «08,  613  ; 
antCt  U  90.  92. 

23  Benjamin,  15  Conn.  347,  356,  358 ;  39  Am.  Dec.  384 ;  aiiU,  {  92. 

24  Debenham  v.  Mellon,  Law  R.  6  App.  C.  24, 36. 

25  Spencer  t'.  Stores,  38  Vt  156, 158. 

2G    Humes  v.  Taber,  1  R.  I.  4ft4, 473. 

27  White  V.  Cuyler,  6  Term,  176  ;  Condon  v.  Callahan,  9  Atth.  N.  C. 
407,  411.    Compare  Rotch  r.  Miles,  2  Conn.  638,  646. 

23  I^ost,  S  95  ;  Stewart  M.  &  D.  ?  180. 

29  Ruddock  V.  Marsh,  1  Hurl.  &  N.  601,  604  ;  post,  ?  95. 

30  Freestone  v.  Butcher,  9  Car.  A  P.  643. 

31  Mlckelberry  v.  Harvey,  58  Ind.  523,  525 ;  ante,  ?  83  ;  post,  {  05. 

32  Oilman  v.  Andrus,  28  Vt.  241, 242.  See  Waithman  v.  Wakefield,  1 
Camp.  120, 121 ;  Atkins  v.  Curwood,  7  Car.  &  P.  750,  760. 

33  Morgan  v.  Chetwynd,  4  Fost.  <ft  F.  451,  459. 
W    Keller  v,  Phillips,  89  N.  Y.  351 ;  i>o«^  ?  95. 

J  95.  Wife  as  husband's  ag^ent  for  necessaries. — Such 
food,  lodging,  clothing,  attendance,  etc.,  as  usually 
make  a  part  of  a  wife's  life  in  the  station  in  which  her 
husband  allows  her  to  move — such  things  as  enable 
her  to  live  decently  and  in  a  manner  fitting  her  condi- 
tion and  estate — are  necessaries,^  She  may  be  amply 
supplied  with  such  things,  or  may  be  in  actual  need  of 
them ;  they  may  be  necessaries  and  yet  not  necessary.* 
A  husband  may  be  liable  for  necessaries  supplied  his 
wife  on  his  credit^  by  virtue  of  her  agency  for  him  in 
law  or  in  fact.*  She  is  his  agent  in  law  when  she  is 
without  fault  and  without  means,  and  he  refuses  or 
neglects  to  supply  her  with  them ;  they  must  be  neces^ 
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saries,  she  must  actually  need  them,  and  he  must  be 
bound  to  support  her.*  She  is  his  agent,  in  fact,  when 
he  has  so  appointed  her,*  and  it  would  seem  that  it 
would  make  no  difference  whether  she  were  already 
sapplied  with  articles  of  the  kind  or  not,  unless  tlio 
party  supplying  her  knew  it,  or  supplied  both  her 
needs  and  the  excesa  himself ;  ^  for  she  would  be  act- 
ing apparently  within  the  scope  of  her  autliority,^ 
which  authority  depends  not  on  her  needs  but  on  her 
husband's  act  in  holding  her  out  as  his  agent.'  Still 
the  fact  that  necessaries  were  sufficiently  supplied  by 
the  husband  would  be  relevant  to  prove  tliat  she  war3 
not  his  agent  in  fact  to  buy  them.^®  \  husband  usually 
makes  his  wife  his  agent  in  fact  to  purcliaso  necessaries 
by  putting  her  at  the  head  of  the  domestic  department 
of  his  house,  or  in  charge  of  his  children,  or  by  paying 
her  bills,  or  accepting  the  benefit  of  her  orders,  or 
allowing  her  to  use  goods  bought,  knowing  that  he  is 
expected  to  pay  for  them  ;  but  all  such  circumstances 
are  merely  facts  by  which  her  agency  may  be  proved.^i 

1  Stewart  M.  &  D.  |f  IvSO,  389  ;  2  Smith,  L.  C.  404,  et  »eq.  f  Morj?an  v. 
Chetwynd,  4  Fost.  <&  F.  451,  459 ;  Rayues  v.  Bennett,  114  Mass.  424 ; 
po»U  \  98. 

2  Debenham  v.  Mellon,  Law  B.  5  Q.  B.  D.  3»i,  397. 
8    ^n/e»  2  89,  n.  33. 

4    -4n/€,  ?2  82»  89-94. 

6  Stewart  M.  <&  D.  {  180  ;  ante,  \  64. 

7  See  Holt  v.  Brlen,  4  Barq.  <&;  Adol.  252  ;  Bentley  v.  Griffln,  0 
TauBt.  856. 

8  ^nee,  33  92,  &I. 

10  See  Ruddock  t;.  Marsh,  1  Hnrl.  <&  N.  601, 604  ;  post,  \  97. 

11  Ante,  S3  89,  90,  9'! ;  fully,  post,  8  97. 

§  96.  AuthoriUos  as  to  necessaries.— The  decisions  as 
to  a  husband's  liability  for  necessaries  are  very  numer- 
ous. Many  of  them  are  coUe^^ted  in  Stewart  on  Mar- 
riage and  Divorce,*  and  in  Smith's  Leading  Cases,' 
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But  for  further  convenience  references  are  here  given 
to  leading  decisions  in  England,'  Alabama,^  Arkansas,^ 
California,'  Connecticut,'  Delaware,'  Georgia,'  Illinois,** 
Indiana,!^  Iowa,"  Kansas,"  Kentucky,**  Louisiana,!^ 
Maine,"  Maryland,"  Massachusetts,''  Michigan,*'  Miss- 
issippi,*' Missouri,**  Nebraska,**  New  Hampshire,'-* 
New  Jersey,**  New  York,*^  North  Carolina,"  Ohio,2T 
Pennsylvania,*'  Rhode  Island,-''  South  Carolina,"  Teu- 
nessee,'*  Texas,'*  Vermont,"  and  Wisconsin.'* 

1  Stewart  M.  A  D.  {«  ISO,  889,  455. 

2  2  Smith,  L.  C.  pp.  -KM,  et  seq. 

3  Debenham  i>.  Mellon,  Law  K.  2  App.  C.  24 ;  50  Law  J.  Q.  B.  D. 
155 ;  S.  C.  Law  R.  5  Q.  B.  D.  3W ;  49  Law  J.  Q.  B.  D.  497 ;  Eastland  t». 
Burcheli,  Law  K.  3  Q.  B.  D.  432 ;  47  Law  J.  Q.  B.  D.  500,  aud  cases 
cited  in  tiiese  cases. 

4  Pearson  v.  Darrlngton,  32  Ala.  227 ;  Cothran  v.  Lee,  24  Ala.  380  ; 
Zeigrler  v.  David,  23  Ala.  129 ;  Hughes  v.  Chadwiclc.  0  Ala.  651 ;  Harris 
V.  Davis,  1  Ala.  259. 

5  Dnnnahoe  t;.  Williams,  24  Ark.  264. 

6  Heney  v.  Sargent,  64  Cal.  396. 

7  Kenyon  v.  Farris.  47  Conn.  510:  36  Am.  Bep.  86;  St  John  v. 
Bronson,  40  Conn.  75 ;  Shelton  v.  Hoadley,  15  Conn.  535 ;  Benjamin,  15- 
Conn.  347 ;  39  Am.  Dec.  384 ;  Botch  v.  Miles,  2  Conn.  6:^8. 

8  Biddle  v.  Frazier,  3  Houst.  258 ;  Bennett  v.  Chamberlain,  5  Har. 
(Del.)  :«l ;  Contine  v.  Phillipps,  5  Har.  (Del.)  428 ;  Kemp  v.  Dowiihaur^ 
6  Har.  (Del.)  47 ;  Fredd  v.  Eves,  4  Har.  (Del.)  385. 

9  Morris  v.  Boot,  65  Oa.  686  ;  Suiter  v.  Hueston,  50  Oa.  242  ;  Kit* 
chell  V.  Treanor,  11  Oa.  324 ;  56  Am.  Dec.  421. 

10  Wilson  V.  Bishop,  10  111.  App.  588 ;  Compton  v.  Bates,  10  Til. 
App.  78 ;  Compton  v.  Coopers,  10  111.  App.  86 ;  Schunckleu.Blerman, 
89  111.  464  ;  Dow  v.  Eystor,  79  III.  254 ;  Gotts  v,  Clark,  78  111.  229  ;  Mc- 
MiUen  V.  Lee.  78  111.  4*} ;  Trotter,  77  111.  510 ;  Bevler  t'.  Galloway,  71 
111.  517  ;  Ross,  69  111.  669 ;  Rea  v.  Durkee,  25  111.  503 ;  Cornelia  v.  Ellis, 
11I11.5M. 

11  Mlckleberry  v.  Harvey,  68  Ind.  623 ;  Meiners  v.  Munson,  63  Ind. 
138  ;  Board  v.  Schmoke,  51  Ind.  416;  Olnson  v.  Heritage,  45  Ind.  73  ;  15 
Am.  Rep.  258 ;  Jenkins  v.  Fllnn,  37  Ind.  !W9 ;  Day  v,  Wormsley,  33 
Ind.  145  ;  Lltson  v.  Brown,  28  Ind.  489. 

12  County  v,  McDonald,  46  Iowa,  170 ;  Porter  t\  Brlggs,  88  towa,  160 ; 
IS  Am.  Hep.  27 ;  Descelles  v.  Kadmus,  8  Iowa,  61 ;  Reuuecken  v. 
Scott,  4  Greene,  185 ;  Johnson  v.  Williams,  3  Greene,  97. 

13  Harttmann  v.  Tegart,  12  Kan.  177. 

14  Bonney  t).  Reardin,  6  Bu.sh,  34;  Rennlck  t7.  FlckHn,  8  Men.  B. 
166  ;  Henderson  v.  Stringer,  2  Dana,  291. 

15  Johnston  v.  Pike,  14  La.  An.  731 ;  Bowen  t».  Frindell,  17  La.  An. 
289. 

16  Thorp  V.  Bhaplelgh.  67  Me.  235;  Burkett  v,  Trowbridge,  61  Me. 
251 ;  Furlong  v.  Hysom,  35  Me,  832.  ^  * 
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17  Anderson  v.  Smith.  33  Md.  465;  Welsker  v.  Lowenthal,  31  Md. 
413;  Schlndel,  12  Md.  120;  Brown,  5  Olll,  249;  Addison  v.  Bovrle,  2 
Bland,  619,  626. 

18  Raynes  v.  Bennett,  114  Mass.  424 ;  Mills  v.  Sblrley,  110  Mass.  159 ; 
Almy  t».  AVilcox,  110  Mass.  442 ;  Kames  v.  Sweetser,  101  Mass.  78 ; 
HcCieUen  v.  Adams,  19  Pick.  333;  Wood  v.  O'Kelley,  8  Cush.  406. 

19  Clark  V.  Cox,  32  Mich.  204. 

20  Cook  V.  Lyon,  54  Miss.  368 ;  Garland,  50  Miss.  691. 

21  Barrv.  Arrastrongr,  56  Mo.  577;  Harshaw  v.  Merry  man,  18  Mo. 
1(K;  Reese  v.  Chilton,  26  Mo.  596 ;  Singleton  v.  Mason,  3  Mo.  435; 
Bray  v.  Beard,  5  Mo.  App.  584. 

22  Spaun  v.  Mercer,  8  Neb.  357. 

23  Morris  V.  Palmer,  39  N.  H.  123 ;  Tebbets  v.  Hapgood,  34  N.  11. 
430;  Walker  v.  Leighton,  31  N.  H.  Ill ;  Pickering,  6  N.  H.  120. 

24  Wilson  V.  Herbert,  41  N.  J.  L.  464  ;  32  Am.  Rep.  243 ;  Snover  v. 
Blair,  25  N.  J.  L.  W  ;  Sterling,  5  N.  J.  L.  TTi. 

25  Catlln  v.  M.irtin,  6!)  N.  Y.  303 ;  Keller  v.  Phillips,  39  N.  Y.  351  ; 
People  V,  Pettit,  74  N.  Y.  320 ;  Cromwell  v.  Benjamin,  41  Barb.  oTA  ; 
Johnston  v.  Allen,  39  How.  Pr.  oOG;  Allen,  9  Daly,  108 ;  Webber  v. 
Sparnhake,  2  Redf.  258  ;  Thercott  v.  Bagloll,  9  Bosw.  678  ;  Church  v. 
Landers,  10  Wend.  79. 

26  Pool  V.  Evcrton,  5  Jones,  24L 

27  Hare  v.  (Jibson,  32  Ohio  St.  33  ;  30  Am.  Rep.  663. 

28  Rigoney  v.  Neiman,  73  Pa.  St.  3:}0 ;  Hultz  v.  Glbbs,  60  Pa.  St.  360 ; 
Brelnig  v.  Meitzler,  23  Pa.  St.  lo6 ;  Alexander  v.  Miller,  16  Pa.  St.  215  ; 
Cunningham  i>.  Irwin,  7  Serg.  A  R.  247  ;  10  Am.  Dec.  4."vS  ;  Reakert  v. 
Sinford,  5  Watts  &  S.  161 ;  Markley  v.  Wartman,  9  Phila.  236 ;  Mc- 
Kinley  v.  McGregor,  3  Whart.  389. 

29  Graham  v.  Coupe,  9  R.  I.  478  ;  Gill  v.  Read,  5  R.  I.  343. 

30  Clement  v.  Mattison,  3  Rich.  93 ;  Moses  v.  Fogartie,  2  Hill,  836 ; 
Williams  V.  Prince,  3  Strob.  410. 

31  Brown  v.  Patton,  3  Humph.  13S. 

32  Black  V.  Bryan,  18  Tex.  453 ;  Morgan  v.  Hughes,  20  Tex.  141 ; 
Payne  v.  Bentley,  21  Tex.  452. 

33  Thome  V.  Kathan.  51  Vt.  520 ;  Roberts  v.  Kelley,  51  Vt.  P7 ; 
Bugbee^v.  Blood,  48  Vt.  499;  Woodward  v.  Barnes,  43  Vt.  3:v0 ;  4tt  Vt. 
332 :  14  Am.  Rep.  626 ;  Spencer  v.  Storrs,  38  Vt.  156  ;  Carter  v.  Howard, 
39  Vt  106  :  Meader  v.  Page,  39  Vt  806  ;  Sawyer  v.  Cutting,  2^  Vt.  4S6  ; 
Pelker  v.  Emerson,  16  Vt  653 ;  Day  v.  Burnham,  36  Vt  37  ;  Gihuau  v. 
Andrus,  28  Vt  241. 

34  Brown  v.  Warden,  39  Wis.  432 ;  Butts  v.  Newton,  29  Wis.  632 ; 
Startevant  v.  Starin,  18  Wis.  608 ;  Birdsall  v.  Dunn,  16  Wis.  235. 

J  97.  Proof  of  wife^g  agency  for  husband.  —  Except  in 
one  case,^  agency  of  wife  for  husband  is  a  mere  ques- 
tion of  fact,*  provable  as  any  other  fact'  by  any  evi- 
dence showing  her  appointment  in  one  of  the  several 
modes.*  The  burden  of  proof  is  on  the  party  alleging 
the  agency,*    The  wife  cannot  testify  as  to  the  fact  of 
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her  agency,'  though  that  fact  being  proved  her  declara- 
tions as  his  agent  bind  him  J  The  fact  that  a  woman  is 
bearing  his  name  is  no  evidence  that  she  is  his  agent,® 
but  a  woman's  agency  for  him  being  shown  the  fact 
that  she  is  his  wife  or  is  treated  as  such,'  is  relevant  to 
determine  the  scope  of  her  agency.^^*  More  particu- 
larly,— 

1.  Biisiness  agency, ^^  If  husband  and  wife  live  to- 
gether and  she  transact  business,  the  presumption  is 
that  she  is  his  agent.^^  Evidence  that  she  was  seen  sev- 
eral times  in  his  counting-room  apparently  transacting 
his  business  justifies  a  finding  that  she  was  his  business 
agent;"  so  does  proof  of  the  fact  that  he  went  away 
and  left  her  in  charge  of  his  business.^* 

2,  Domestic  agency.^^  Proof  that  a  man  and  woman 
are  cohabiting  as  husband  and  wife  raises  a  presump- 
tion 1*  wliich  may  be  rebutted  *^  thiat  she  is  his  man- 
ager,i8  j^jg  domestic  agent  to  buy  necessaries,  etc.,^*  but 
further  facts  showing  that  he  authorized,  assented  to, 
or  ratified  her  acts,  must  be  proved  to  establish  her 
agency  if  they  are  living  apart,*  or  the  articles  are  not 
neoessaries,2i  or  the  presumption  from  cohabitation  is 
rebutted. 22  So  that  if  the  parties  arc  living  apart  the 
proof  of  their  marriage  raises  no  presumption  of  agency, 
but  the  party  alleging  it  must  establish  its  existence  in 
law**  or  in  fact.^*  The  usual  evidence  in  these  cases  is 
of  previous  payment  by  the  husband  of  the  wife's 
bills,®  his  acceptance  of  the  benefit  of  her  acts,2«  or  his 
permitting  her  to  keep  goods  he  knows  he  is  expected 
to  pay  for.27  The  fact  that  he  paid  for  articles  ordered 
for  domestic  use  is  evidence  of  her  authority  to  have 
him  charged  for  the  education  of  their  child.28  The 
mere  entry  of  charges  as  against  her  is  not  concliiaive 
that  credit  was  not  given  to  him.® 

1   Stewart  M.  &  D.  g  180 ;  ante,  ?2  89, 9a 
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2  Debcnham  v.  Mellon,  Law  R.  6  App.  C.  24,  82 ;  Law  B.  6  Q.  R  D. 
aM,  400,  402 ;  aiUe,  i  89,  n.  6. 

3  Brander  v.  Cobb,  2  La.  An.  396 ;  McKee  v.  Kent,  24  Miss.  131 ; 
Hughes  V.  Mulbev,  1  Sand.  »2 ;  Cox  r.  Hoffman,  4  Dev.  &  B.  180 ; 
Abbott  V.  Maclci!iley,  2  Miles,  220 ;  McKinley  v.  M-cOregor,  3  Whart. 
3©;  Gray  v.  Otis,  11  Vt.  623. 

4  ^nto,  2|S3,00. 

5  Benjamin,  15  Conn.  347,  354 ;  83  Am.  Dec.  384  ;  Savage  v.  Davis, 
18Wi8.00J,  014. 

6  Barr  v.  Armstrong,  66  Mo.  577,  533 ;  Butts  v.  Newton,  39  Wis. 
632, 641  ;  atiie,  2  rj6. 

7  Singleton  v.  Mann,  3  Mo.  323,  323 ;  Pickering,  6  N.  H.  130,  124  ; 
OR^e,  {56. 

8  Ooneme  v.  Franklin,  1  Fost.  &  F.  463. 

9  Ante,  S  94. 

10  Bpn jamln,  15  Conn.  349,  ST> ;  33  Am.  Dec.  384  ;  Furman  t7.  Chicago, 
92  Iowa,  :^5,  333,  %)U ;  ante,  U  02-95. 

11  AnU,l^ 

12  McKlnloy  v.  McGregor,  3  Wluirt.  309 ;  aiUe,  \  93. 

13  Pluramer  v.  Sills,  3  Nev.  <ft  M.  422 ;  ante,  \  93. 

14  Botch  V.  Miles,  2  Conn.  638, 645. 

15  Ante,  \  94. 

13  Debenham  v.  Mellon,  Law  R.  6  Q.  B.  D.  894,  402;  Clifford  v. 
Laton,  3  Car.  &  P.  15,  10  ;  Reneaux  v.  Teakle,  8  Ex.  (J80 ;  Tebblts  v. 
Hapgood,  »i  N.  H.  420 ;  ante,  S  94. 

17  Debenham  v.  Mellon,  Law  R.  6  App.  C.  24, 32,  37  ;  Jolly  v.  Rees, 
15  Com.  B.  N.  S.  628 ;  ante,  \  94  ;  post,  I  9i. 

18  Debenham  v.  Mellon,  Law  R.  6  App.  C.  24,  86. 

19  Ante,U^,^ 

20  Jenner  v.  Hill,  1  Fost  <fc  F.  263 ;  Johnston  v.  Sumner,  3  Hurl.  A 
N.  261,  230  ;  Mitchell  v.  Treanor,  11  Ga.  324  ;  63  Am.  Dec.  421  ;  Reg.  v. 
Durkee,  25  111.  503 ;  Mott  v.  Comstock,  8  Wend.  644  ;  Pool  v.  Everton, 
5  Jonos,  241 ;  Cany  v.  Patton,  2  Ashm.  140 ;  Walker  v.  Simpson,  7 
Watts  A  S.  83 ;  42  Am.  Dec.  216  ;  Mlckelberry  v.  Harvey,  68  Ind.  823, 
£26. 

21  Harrison  v.  Grady,  12  Jur.  N.  S.  140;  Phllllpson  r.  Hoyter,  Law 
B.  6  Com.  P.  38  ;  Freestone  v.  Batcher,  9  Car.  &  P.  613, 645. 

22  Barr  v.  Armstrong,  56  Mo.  577, 688. 

23  Clifford  t».  T^aton,  8  Car.  A  P.  15,  16;  Mnlnwaring  v.  Leslie,  2 
Car.  A  P.  507  ;  Edwards  v.  Towles,  6  Man.  A  G.  021 ;  Bird  v.  Jones,  3 
Man.  A  R.  121 ;  Hardle  v.  Grant,  8  Car.  A  P.  512. 

24  Mlckelberry  v.  Harvey,  68  Ind,  523, 525 ;  infixi,  n.  20, 

25  Ben  nick  v.  Ficlclin,  5  Mon.  B.  166. 

28    Walthman  v.  Wakefield,  1  Camp.  130, 121 ;  ante,  \  89. 

27  Morgan  v.  Chetwynd,  4  Foet.  A  F.  451, 453. 

28  McGeorge  v.  Egan,  7  Scott,  422. 

29  Goifrey  v.  Brooks,  5  Har.  (Del.)  396  ;  Furlong  v.  Hysom,  85  Me. 
332  ;  ante^  2  83,  n.  38. 

2  98.    Determination  of  wife^s  affeiussr  for  luuibttnd.-' 
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1.  Agency  in  fact,  A  wife's  agency  in  fact  to  act  for  her 
husband  determines  when  he  becomes  insane^  or  dies,^ 
and  when  he  revokes  it.'  He  may  revoke  it  (1)  by  giv- 
ing notice  to  third  parties  not  to  deal  with  her  on  his 
credit.*  This  notice  is  not  generally  necessary ,s  but  if  it 
is  necessary  it  must  be  actual* — a  general  newspaper 
advertisement,  for  example,  is  no  notice  to  one  who 
does  not  see  it.^  (2)  By  prohibiting  her  from  acting  aa 
his  agent.8  Such  prohibition  is  effectual  whether  it  be 
known  to  the  parties  with  whom  she  deals  or  not;' 
still,  if  her  husband  continues  to  allow  her  to  act  as  his 
agent  ho  is  estopped  from  setting  up  a  private  prohibi- 
tion ;  i<*  and  he  must  give  actual  notice  of  the  prohibi- 
tion to  all  persons  with  whom  he  has  previously 
allowed  her  to  deal  as  his  agent."  This  prohibition 
must  be  clear  and  definite,"  but  it  may  be  inferrable 
from  circumstances, ^3  as  when  he  himself  assumes 
complete  control  of  the  household,^*  or  when  they 
break  up  housekeeping.**  So  giving  the  wife  an  allow- 
ance may  be  a  revocation  of  her  authority  to  pledge 
his  credit,*®  but  not  unless  it  appears  that  it  was  meant 
to  have  this  effect."  When  a  wife's  agency  in  fact  is 
revoked,  her  agency  in  law  may  nevertheless  re- 
main.** 

2.  Agency  in  law.  A  wife's  agency  in  law  to  act  for 
her  husband  determines  when  he  dies,"  but  not  when 
he  becomes  insane;^  nor  can  he  by  any  act  of  his, 
such  as  notice  not  to  trust  her,^*  destroy  it.^^ 

1  Alexander  v.  Miller,  16  Pa.  St.  215,  210, 220.  See  Davis  v,  Merrill, 
47  N.  H.  208, 21L 

2  Blades  v.  Free,  9  Barn.  A  C.  i67, 170 ;  Smout  v.  Ilberry,  10  Mees. 
&  W.  1 ;  Stlnson  v.  Prescott,  15  Gray,  335,  337 ;  Glnochio  v.  Porcella, 
3  Bradf.  277. 

3  Like  any  other  agency  In  fact.  Consult  Ewells  Evans  Ag.  pp. 
76,  et  seq. 

4  Barr  v.  Armstrong.  56  Mo.  577, 581 ;  Daubney  v.  Hughes,  fiO  N. Y. 
187, 189.  See  Monsoni;.  Wlllianis,  6  Gray,  416;  Rumney  v.  Keyes,  7  N.  H. 
571 ;  Conir  t;.  Hildebrand,  1  Ind.  555 ;  Walker  v.  Leighton,  31  N.  H. 
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111 ;  McCutchen  v.  McGahay,  11  Johns.  281 ;  6  Am.  Bee.  873  ;  Keller  v. 
Phillips,  39  N.  Y.  351 ;  Ogdcn  v.  Prentlcse,  33  Barb.  160  ;  Cromwell  v, 
Benjamin,  41  Barb.  568. 

5  InfrcL,  n.  9. 

6  8ee  Ewell's  Evans  A^.  p.  434. 

7  Woodward  v.  Barnes,  43  Vt.  330, 334 ;  46  Vt  332 ;  14  Am.  Rep.  628. 

8  Uonran  v.  Chetwvnd,  4  Fost.  <&  F.  4ol,  458  ;  Debenham  v.  MpI- 
lon.  Law  R.  S  Q.  B.  D.  394, 402  ;  Law  R.  6  App.  C.  24,  33 ;  Clark  i>.  (^ox, 
32  Mich.  204,  213 ;  Woodward  v.  Barnes,  43  Vt  330,  334  ;  14  Am.  Rep. 
(08. 

9  Debenham  v,  Mellon,  Law  R.  6  App.  C.  24, 32 ;  Law  R.  5  Q.  B.  D. 
aD4,  899,  403 ;  Jolly  v.  Rees,  15  Com.  B.  N.  S.  828 ;  Mlzen  v.  Pick,  3 
Uees. «  W.  481. 

10  Debenham  v.  Mellon,  Law  R.  6  App.  C.  24, 33 ;  ante, }  89. 

11  Wallls  V.  Beddlck,  22  Week.  R.  1  ,*  Debenham  v.  Mellon,  Law  R. 
5  Q.  B.  D.  304, 403  ;  Daubney  v.  Hughes,  80  N,  Y.  187, 191 ;  Cony  v.  Pat- 
ton,  2  Ashm.  140. 

12  Morgan  v,  Chetwynd,  4  Fost  A  F.  451, 458. 

13  ArUe,^9J, 

14  Consult  anto,  3  94. 

15  See  Edwards  v.  Towels,  6  Scott  N.  R.  641 ;  Bird  v.  Jones,  3  Man. 
AR.121. 

16  See  Seaton  v.  Benedict,  5  BIng.  28 ;  Holt  v.  Brlen.  4  Barn.  A 
Aid.  252 ;  Dennys  v,  Uargeant,  6  Car.  <&  P.  419 ;  Mizen  v.  Pick,  3  Mees. 
4W.48L 

17  See  Bnddoclc  v.  Marsh,  1  HurL  <&  N.  601, 604  ;  ante,  {  95. 

18  Woodward  V.  Barnes,  43  Vt  330,  334. 

19  Suprot  n.  2.    Consult  ante,  I  64  ;  Stewart  M.  A  D.  {^  180, 452,  459. 

20  Richardson  v.  Dubois,  Law  R.  5  Q.  B.  51, 53 ;  Read  v.  Legard,  6 
Ex.  637 ;  Alexander  v.  MiUer,  16  Pa.  St.  215, 220 ;  ante,  {  64. 

21  Harris  V.  Morrls,.4  Esp.  41,  42. 

22  Stewart  M.  <&  D.  2 180. 
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CHAPTER  VI. 

Postnuptial  Settlements — Dealings. 

Art.  I.  In  General,  H  9^101 

II.  Form,  g§  102, 103. 

III.  Consideration,  J§  10:lr-108. 

IV.  Fraud,  g§  10^112. 

V.  Creditor's  Rights,  U  lia-118. 

VI.  Possession,  §J  119-121. 

VII.  Remedies,  §§  12^-124. 

.  VIII.  Particular  Kinds  of,  U  125-134. 

Article  I.— Postnuptial  Settlements  in  General. 

2  93.    Term  "  postnuptial  settlement "  defined. 
{ 100.   Valid,  void,  and  voidable  settlements. 
i  101.    On  what  validity  depends. 

§  99.  Tarm  ^^poatnaptial  setUemoxit"  doflned.  —  The 
term  ^^  postnuptial  settlement,"  as  used  in  this  chapter, 
includes  all  transfers  of  properly,  direct  or  indirect, 
between  husband  and  wife.  (Ajt,  viii.)  The  party 
from  whom  the  property  passes  is  called  the  settlor; 
the  party  to  whom,  the  aetUee, 

§  100.  Valid,  Yoid,  and  voidable  lettlemonts. — A  post* 
nuptial  settlement  may  be  wholly  valid  as  to  all  tlie 
world,  or  partly  valid  and  party  invalid.  Thus,  post- 
nuptial settlements  are  usually  valid  between  the  par- 
ties ;  1  one  may  be  binding  on  the  settlor,!*  his  heirs  and 
repiesentatives,*  and  his  voluntary  assignees,^  but  in- 
valid as  against  his  creditors ;  *  valid  as  to  some  (subse- 
sequent)  creditors,*  but  invalid  as  to  others  (existing) 
creditors ;  ^  valid  as  to  part  of  the  property  settled,  but 
invalid  as  to  the  rest ; » invalid  as  an  absolute  grant  but 
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valid  as  a  security.'  Whether  a  settlement  is,  when  it 
is  valid  between  the  parties,  but  otherwise  invalid,  void, 
or  voidable,  does  not  seem  to  be  clearly  determined. ^^ 
Though  "void"  is  usually  the  word  used,"  the  better 
opinion  seems  to  be  that  it  is  voidable  only."  For  a 
bona  fide  purchaser  for  value  from  a  settlee  whose  title 
is  invalid  against  creditors,  gets  a  valid  title  even 
against  such  creditors,^'^  which  could  not  be  the  case 
if  the  original  settlement  was  absolutely  void  against 
them ;  i*  and  this  is  true  of  both  realty  ^*  and  person- 
alty ;i*  so  property  previously  conveyed  in  fraud  of 
creditors  does  not  pass  by  a  deed  from  the  settlor  for 
the  benefit  of  such  creditors ; "  so,  only  a  creditor  can 
allege  the  invalidity  of  the  settlement.^^  The  reason 
the  word  *'void"  is  so  often  used  is  that  in  the  great 
mass  of  cases  no  special  proceeding  need  be  resorted  to 
to  have  a  settlement  declared  void,  but  the  question  of 
validity  may  be  determined  in  any  proceeding  at  law 
or  in  equity  to  which  both  the  settlor  and  settlee  or 
their  respective  successors  are  parties.^' 

1  Casbwa,  5  McL  44,  50 ;  poaU  \\  104,  Uf,  128. 

2  Garner  v.  Gravy,  54  Ind.  188, 192. 

8  Jones  V.  Obenchaln,  10  Gratt  259, 287. 

4  Rogers  v.  Fales,  6  Pa.  8t  154, 158. 

5  Niller  V.  Johnson,  27  Md.  611 ;  potty  i\  118-118. 

6  Plummer  v.  Jarmon,  44  Md.  632, 639  ;  post,  \  117. 

7  Crooks,  34  Ohio  St.  610,  615  ;  post,  \  116. 

8  Farmers  v.  Long,  7  Bush,  337,  340 ;  Wlckes  r.  Clarke,  8  Paige, 
161, 172  ;  posU  1 106. 

9  Herschfeldt  v.  George,  6  Mich.  456, 46S  ;  pasty  \\  106, 132. 

10  8ee  Bump  Fraud.  Convey,  ch.  xvl. ;  post,  \  114. 

11  Holland  v.  Croft,  20  Pick.  321,  338  ;  Schumann  v.  Peddlcord,  60 
Md.  660,  563 ;  Mulford  i>.  Peterson,  35  N.  J.  L.  127, 132. 

12  Anderson  v.  Roberts,  18  Johns.  515,  527 ;  9  Am.  Dec.  235. 

13  Bean  v.  Smith,  2  Mason,  252, 272 ;  Bldred  v.  Drake,  43  Iowa,  569, 
570 ;  Oriental  Bk.  v.  Hasklns,  3  Met.  &32,  340 ;  37  Am.  Dec.  140  ;  Farm- 
ers t>.  Brooke,  40  Md.  249, 257  ;  Phelps  v.  Morrison,  24  N.  J.  Ea.  196,  198, 
l»> ;  Anderson  v.  Roberts,  18  Johns.  515, 52.'j,  530 ;  9  Am.  Dec.  236.  Not 
of  course  in  case  of  notice :  Green  v.  Early,  89  Md.  223, 229. 

14  See  L«vl  v.  Booth,  58  Md.  305, 811. 
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15  Eldred  v.  Drake,  43  Iowa,  569,  570. 

16  Farmers  v.  Brooke,  40  Md  249, 2.'i7. 

17  Scheffer  v.  Seltz,  Md.  Law  Bee.  Mar.  22, 1884. 

18  Caaliwa,  5  Md.  44,  50  ;  post,  {  123L 

19  Po«t,  IlKMBOIBS,  2S  122-124. 

i  101.  On  what  the  validity  of  postnuptial  lettlements 
doponda.  —  The  validity  of  a  postnuptial  settlement  de- 
pends or  may  depend  on,  (1)  the  capacity  of  husband 
and  wife  to  contract  together ;  (2)  the  form  of  the  settle- 
ment ;  (3)  the  consideration ;  (4)  the  absence  of  fraud 
or  duress ;  (5)  the  rights  of  third  parties  standing  in  the 
position  of  creditors.  The  capacity  of  parties  has  al- 
ready been  discussed  (sections  40-46) ;  the  other  above- 
mentioned  topics  are  treated  in  this  chapter  (articles 
ii.-v.). 

Article  II. — Form  of  Postnuptial  Settlements. 

{  102.    When  formalities  are  necessary. 
2  103.    Various  forms  of  settlements. 

J  102.  Wben  formalities  are  neceasary.— In  some  States 
all  transfers  of  property  between  husband  and  wife 
must  be  recorded,^  or  ratified  by  a  court;'-'  in  others,  a 
wife  must  file  a  statement  of  all  her  separate  property 
of  which  her  husband  has  possession ;  •  and  generally 
a  married  woman  cannot  release  her  marriage  rights 
except  by  writing  or  deed.*  But  acts  requiring  record 
of  marriage  settlements  apply  only  to  those  in  consid- 
eration of  marriage,^  not  to  postnuptial  settlements.* 
Otherwise  the  formalities  are  the  same  as  in  transfers 
between  strangers.' 

1  Tea^rue  v.  Downs,  79  N.  C.  280, 237 ;  Lewis  v.  Caperton,  8  Gratt 
148, 165. 

2  Bowman  t».  Kaufman,  30  La.  An.  1021,  1025 ;  Keller  v.  Ruiz,  21 
La.  An.  283  ;  Atkinson,  15  La.  An.  491, 492. 

3  Smith  V.  Hewett,  13  Iowa,  94, 96  ;  Jones,  19  Iowa,  2:36,  2  J9  240 ; 
poa«,  §}  120, 121.  • 
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4  Bandies,  63  Ind.  98, 100 ;  iXM^,  {{  270-272. 

5  Stewart  M.  <ft  D.  {{  34-96. 

6  Banks  v.  Brown,  2  Hill  Ch.  558,  SS'y ;  30  Am.  Dec.  380 ;  overruling 
Price  0.  White,  1  BaU.  Ch.  244, 263. 

7  As  to  desirability  of  formalities,  see  post,  {{ 120, 121. 

i  103.  Varioiu  fomu  of  postnuptial  settlemait.  — Posf- 
nnptial  settlements  may  be  formal  or  informal,  and  in 
their  various  forms  are  hereinafter  particularly  dis- 
cussed (article  viii.). 


Article  III. — Consideration  in  Postnuptial  Set- 
tlements. 

{  104.  Necessity  of  consideration. 

{  105.  Kinds  of  consideration. 

{  106.  Adequacy  of  consideration. 

i  107.  Effect  of  consideration. 

{  106.  Miscellaneous  points  as  to  consideration. 

§  104.  Hecessity  of  consideratioii  in  postnuptial  settle- 
ments. — A  consideration  is  necessary  to  render  an  exec- 
utory contract  enforcible,  whether  at  law^  or  in  equity,' 
and  to  render  an  executed  settlement  valid  as  against 
creditors  ;■  but  voluntary  settlements  or  executed  gifts 
are  binding  between  the  parties.^  A  voluntary  settle- 
ment is  one  without  consideration.^  The  word  "  consid- 
eration ''  used  alone  means,  in  this  article,  consideration 
recognized  by  law — that  is  to  say,  valuable  or  real 
consideration.' 

1  1  Parsons  Cont.  427.;  Infra,  n.  2. 

2  Crooks,  84  Ohio  St.  610,  616.  No  gift  good  without  delivery: 
fiogt,  ii  120, 127. 

3  Sexton  V.  Wheaton,  8  Wheat,  220 ;  1  Am.  L.  C.  171 ;  post,  U  IW, 
113-118.    As  to  scope  of  word  "  creditors,"  see  post,  i  115. 

4  Plnmmer  v.  Jarman,  44  Md.  esQ,  637 ;  Peirce  v.  Thompson,  17 
Pick.  391,  a03 ;  Wilder  v.  Brooks,  10  Minn.  fiO,  54 :  Reid  v.  Gray,  37  Pa. 
St.  508,  510 ;  post,  II 124, 127. 

5  Post,^il(»-m, 

6  I*ost,}106. 

H.  A  W.-14. 
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§  105.  Kinds  of  consideratioxL  in  postnuptial  settlements. 
— Postnuptial  settlements  are  made  in  consideration 
of  love  and  afi'ection,  or  of  some  valuable  thing,  or  of 
some  nominal  thing. 

.1  Love  and  affection,  "Love  and  affection"  is  a 
meritorious  consideration':^  it  serves  often  to  explain  a 
grantor's  purpose  and  to  disprove  a  fraudulent  intent ;  ^ 
it  is  a  good  consideration  as  against  the  grantor  and  his 
representatives ;  ^  but  it  is  not  a  valuable  consideration,  * 
it  will  not  sustain  an  executory  contract  at  all,*  or  a 
settlement  in  prejudice  of  the  rights  of  creditors.^ 
Existing  marriage  is  a  consideration  of  the  same  kind ; ' 
as  is  a  husband's  desire  to  make  provision  for  the  sup- 
port he  owes®  his  wife.' 

2.  Valuable  consideration.  Each  of  the  following  is  a 
valuable  consideration :  A  release  of  dower,*"  or  home- 
stead,"^!  or  previous  settlement,*^  or  separate  property- 
rights  ;  **  an  antenuptial  enforcible  promise  to  make  a 
settlement ;  **  an  existing  debt  **  though  barred  by  lim- 
itations ;'**  a  wife's  equity  of  settlement ;  "  use  of  prop- 
erty with  understanding  that  it  should  be  replaced ;  ^ 
cash  received  as  a  loan ;  *•  rents  collected  as  agent ;  *" 
wife's  right  of  survivorship  in  mortgage  to  her.**  It  is 
a  valuable  consideration  for  a  settlement  that  a  court 
of  equity  would  have  compelled  its'  execution.^  If 
husband  and  wife,  each  of  them  having  interests,  no 
matter  how  much,  or  of  what  degree,  or  of  what  qual- 
ity, come  to  an  agreement  which  is  afterwards  embod- 
ied in  a  settlement,  it  is  a  bargain  and  a  transaction  on 
valuable  consideration.^^ 

3.  Nominal  consideration.  Each  of  the  following  is 
a  mere  nominal  consideration — really  no  consideration 
at  all :  The  wife's  property  which  by  law  is  the  hus- 
band's; 2*  dower  previously  voluntarily  released  ;25 
property  previously  voluntarily  given  up ;  ^  cohabita- 
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tion,  when  this  is  a  duty ;  ^  the  wife's  services,  when 
these  belong  to  her  husband.^ 

1  McMillan  v.  Peacock,  57  Ala.  127. 123  ;  Clayton  v.  Brown,  17  Ga. 
217.  220 ;  Majors  v.  Everton.  89  111.  56.  67 :  31  Am.  Rep.  65;  Horder; 
23  Kan.  991,  392 :  Orr,  8  Bush.  156,  159 ;  Todd  v.  Wickllff,  18  Mon.  B. 
886, 906  :  Worthington  v.  Bullitt,  6  Md.  172, 198 ;  Pelrce  v.  Thompson, 
17  Pick.  301,  393  ;  Wells  v.  TreadweU,  28  Miss.  717,  726;  Whltaker,52 
N.  Y.  368, 371 ;  11  Am.  Rep.  71L 

2  l^eUs  V.  TreadweU,  28  Miss.  717, 726. 

3  Orr,  8  Bush,  156, 159 ;  Pelrce  v.  Thompson,  17  Pick.  331, 393. 

4  Clayton  v.  Brown,  17  Ga.  217, 220 ;  gupra^  n.  1. 

5  WTiltaker,  52  N.  Y.  868,  871 ;  11  Am.  Rep.  711. 

6  Clayton  v.  Brown,  17  Ga.  217, 220 ;  gupra^  n.  1. 

7  Lloyd  V.  Fulton,  91  U.  8.  479, 485 ;  gSimpsou  v.  Graves,  Riley  Eq. 
232 ;  Stewart  M.  A  D.  2}  33, 473. 

8  ArUe,  \  64. 

9  Dale  v.  Lincoln,  62  111.  22, 26  ;  Herschfeldt  v.  George,  6  Mich.  4S6, 
465;  Wilder  v.  Brooks,  10  Minn.  50.  64;  Crooks,  34  Ohio  St.  610, 6io ; 
Jones  V.  Obenchaln,  10  Gratt.  259, 262.    Consult  ante,  \  87. 

10  Svkes  V.  Chadwlck,  18  Wall.  141 ;  Hoot  v.  Sorrell,  11  Ala.  886, 
400 ;  NaUe  v.  Lively,  15  Fla.  130 ;  Sedgwick  v.  Tucker.  90  Ind.  271,  277; 
Brown  v,  Rawlinis,  72  Ind.  505 ;  Randies,  63  Ind.  93 ;  Hollowell  v. 
Slmonson,  21  Ind.  S^,  400 ;  Unger  v.  Price,  9  Md.  552 ;  Bullard  v. 
Brig«?s,7  Pick.  533,  638;  19  Am.  Dec.  292;  Ward  v.  Crotty,4  Met.  59; 
Randall,  37  Mich.  563, 572 ;  Woodson  v.  Pool,  19  Mo.  »10, 344  ;  Garllck  v. 
Strong,  3  Paige,  440;  Searing,  9  Paige,  28.i;  Kelly  v.  Case,  18  Hun, 
472,  474  ;  Duffy  v.  Insurance,  8  Watts  &  S.  413,  4M  ;  Banks  v.  Brown, 
miey  Ch.  131,  135  ;  30  Am.  Bee.  380 ;  Payne  v.  Hutcheson,  32  Gratt. 
812. 

11  Sproul  V.  Atchison,  22  Kan.  336,  340 ;  Keyes  v.  Rines,  37  Vt.  260, 
264. 

12  PhUa.  V.  Riddle,  25  Pa.  St.  259, 262. 

13  Worthington  v.  Farber,  52  Ala.  45,  47  ;  Maraman,  4  Mot.  (Ky.) 
84,'89;  Drury  v.  Briscoe,  42  Md.  154, 162  ;  Teller  v.  Bishop,  8  Minn.  '226, 
228 ;  Buttcrfleld  v.  Stanton,  44  Miss.  15, 35 ;  Ciicker  t-.  Martin,  50  Pa.  St. 
138, 140,  141 ;  Pfelffer  v.  Lytle,  58  Pa.  St.  3HG,  .391 ;  lloa'ly  v.  Bragg,  1 
Head,  511, 515 ;  Williams  v.  Powell.  12  (Jratt.  372,  385  ;  Rose  v.  Brown, 
11  W.  Va.  122, 136  ;  Wochoska,  45  Wis.  4"23,  426. 

14  Stewart  M.  <ft  D.  {  3.3.  See  Mechanics  w.  Taylor,  2  Cranch  C.  C. 
607;  Andrews  v.  Jones,  10  Ala.  401,  421;  Harper  r.  Scott,  12  Ga.  125 ; 
Lyne  v.  Bank,  5  Marsh.  J.  J.  545,552;  Bolford  v.  Crane,  16  N.  J.  Eq. 
265, 271 ;  Reade  v.  Livingston,  3  Johns.  Ch.  481,  483  ;  8  Am.  Dec.  6'20  ; 
Saunders  v.  Ferrill,  1  Ired.  97, 102 ;  Calnes  v.  Marley,  2  Yerg.  582,  688. 

15  Wilson  V.  Shoppard,  28  Ala.  623,  629 ;  Jones  v.  Brandt,  69  Iowa, 
832,  347  ;  Latimer  r.  Glenn,  2  Bush,  535,  641 ;  Lehman  v.  Levy,  30  La. 
An.  745,  750  ;  PfelfiFer  v.  Lytle,  58  Pa.  St.  386,  391 ;  awte,  {  45. 

16  French  v.  Mothy,  63  Me.  826,  328. 

17  Montefiore  v.  Behrons,  Law  R.  1  Eq.  171 ;  Bradford  v.  Golds- 
boroogh,  15  Ala.  311, 315 ;  McCauley  v.  Rodes,  7  Mon.  B.  462  ;  McClan- 
ahan  v.  Beasley,  17  Mon.  B.  Ill,  114  ;  Oswald  v.  Hoover,  43  Md.  380. 
SG'J :  Stockett  v.  HolMday,  9  Md.  480,  498 ;  Partridge  v.  Havens,  10 
Paige,  618,  624j625 ;  Walden,  33  Gratt.  83,95, 96  ;  Poliidexter  v.  Jeffries, 
loGxatt.  363,  873. 
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18  Bntterfleld  v.  Stanton,  44  Kiss.  15, 8S. 

19  Teller  v.  Bishop,  8  Minn.  226, 228. 

20  Barker  v.  Morrill,  65  Qa.  332,  au 

21  Stockett  V.  Holliday,  9  Md.  4S0,  499. 

22  Wykes  v.  Clarke,  8  Paige,  171,  172 ;  Poindezter  v.  JefMes,  15 
Oratt.  363,  373 ;  Putnam  v.  BickneU,  18  Wis.  833,  337. 

23  Teaadale  v.  Braithwaite,  Law  R.  4  Ch.  D.  85,  90 ,  46  Law  J.  Cb. 
3M. 

24  Ream  v.  Karnes,  90  Ind.  167, 172 ;  Buchanan  v.  Lee,  69  Ind.  117  ; 
Bayne  t>.  State,  Md.  Law  Bee.  Aug.  23,  1884 ;  Oswald  v.  Hoover,  43 
Md  300,  368 ;  Pluramer  v.  Jarman,  44  M!d.  632. 637 ;  Pelree  t;.  Thomp- 
son. 17  Pick.  391,  393 ;  Qicker  v.  Martin,  60  Pa.  St.  138, 14L 

25  \yoodson  v.  Pool,  10  Mo.  340, 344. 

26  Whittlesy  v,  McMahon,  10  Conn.  138 ;  26  Am.  Dec.  382 ;  Lyne  v 
Bank  6  Marsh.  J.  J  64.i,  552  ;  Babel  v.  Sling  luff,  52  Md.  132, 134  ;  Kuhn 
V.  Stansfleld,  28  Md.  210. 216  ;  Terry  v.  Wilson,  63  Mo.  493,  499 ;  Wood- 
Ron  r.  Pool,  19  Mo.  340,  344 ;  Clark  t).  Rosekraus,  81  N.  J.  £q.  665,  6C7  ; 
Johnston,  31  Pa.  St.  450,  454 ;  Perkins,  1  Tenn.  Ch.  537;  Cheatam  v. 
Hess,  2  Tenn.  Ch.  763. 

27  Ante,  i  SO. 

28  Belford  v.  Crane,  16  N.  J.  Eq.  265, 271 ;  <mtet  {  65i. 

§  106.  Adequacy  of  consideration  in  marriage  settle- 
ments. —  As  a  general  rule,  if  a  consideration  is  real  (val- 
uable) its  adequacy  is  not  inquired  into.^  But  inade- 
quacy of  consideration  is  evidence  of  fraud.*  And  as 
against  creditors  the  consideration  for  a  settlement 
must  be  fair  and  reasonable,'  the  payment  of  a  trivial 
sum,*  or  such  a  disproportionate  consideration  as  two 
hundred  and  seventy  dollars,  for  property  worth  two 
thousand  dollars,*  or  four  hundred  dollars  for  property 
worth  eighteen  hundred  dollars,'  will  not  defeat  credi- 
tors* rights ;  ^  as  to  them  the  settlement  is  voluntary  to 
the  extent  of  the  excess ;  *  and  though  if  the  settlee  has 
acted  in  good  faith  he  or  she  will  be  protected  as  a  cred- 
itor,' and  the  settlement  treated  as  a  security  for  the 
actual  consideration,^^  in  the  case  of  bad  faith  he  or  she 
will  not  be  protected  at  all.^^ 


131,  i»8  ;  m  Am.  Dec.  sko  ;  Tavior  v.  ±;xecntor,  4  Desaus.  Kq.  2 
8e3  Anson,  Contracts,  p.  63:  Parsons,  Contracts,  429;  tawrenc© 
V.  McCalmont,  2  How.  426 ;  Foilett  v.  Rose,  3  McLean,  32 ;  Stewart  v. 
State,  2  Har.  A  O.  114 ;  Hnbbard  v.  Coolldge,  1  Met  84 ;  Knobb  v. 
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Llndsey,  5  Ohio,  471 ;  Goree  v.  Wlison,  1  Bail.  687 ;  Brachan  v.  OriiHn, 
3  CaU.  433  ;  Kidder  v.  Chamberlain,  41  Vt.  62.  But  see  Schnell  v.  Nell, 
17  Ind.  29  ;  Bailey  v.  Day,  26  Me.  88. 

2  €k>ff  t7.  Rogers,  71  Ind.  459, 461 ;  post,  1 112. 

3  Hollowell  V.  Simonson,  21  Ind.  398,  400 ;  Bullard  v.  Briggs,  7 
Pick.  533,  538  ;  19  Am.  Dec.  292. 

^  4  Worthington  v.  Bullitt,  6  Md.  172, 198 ;  Den  v.  York,  13  Ired.  206, 
211. 

5  Peigne  v.  Snowden,  1  Desaus.  £q.  591, 502. 

6  Herschfeldt  v.  George,  6  Mich.  456, 46S.  Five  thousand  dollars 
for  twenty  thousand  dollars :  Worthington  v.  Bullitt,  6  Md.  1?2, 196. 

7  See  Farmers  v.  Long,  7  Bush,  337,  340;  Bowie  v.  Stonestreet,  6 
Md.  418,  433 ;  Worthington  v.  Bullitt,  6  Md  172, 198  ;  Henkle  v.  Wilson, 
53  Md.  287,  294 ;  Bullard  v.  Briggs,  7  Pick.  533,  538  ;  19  Am.  Dec.  292  ; 
Herschfeldt  v.  George,  6  Mich.  458, 468 ;  Hill  v.  Bugg,  52  Miss.  397,  402  ; 
Kelley  v.  Case,  18  Hun,  472, 474 ;  Den  v.  York,  13  Ired.  206, 210 ;  Peigne 
V.  Snowden,  1  Desaus.  Eg.  591,  592 ;  Johnston  v.  Gill,  27  Gnitt.  587,  591 ; 
Davis,  25  Gratt.  587,596 ;  William  v.  Powell,  12Gratt.  372,  8»4  ;  Warren 
V,  Banney,  50  Vt.  655, 656. 

8  Johnston  v.  GUI,  27  Gratt.  587, 591. 

9  Davis,  25  Gratt.  587,  598 ;  William  v.  Powell,  12  Gratt.  372,  385 ; 
infra,  n.  10. 

10  Hinkle  v.  Wilson,  53  Md.  287, 294  ;  Herschfeldt  v.  George,  6  Mich. 
456,  463  ;  supra,  n.  9. 

11  Warren  v.  Banney,  50  Vt  655, 656;  post,  \  107. 

J  107.  Eifdct  of  consideratioxL  in  postnnptial  Bettlemonta. 
— A  consideration  changes  the  character  of  a  transac- 
tion and  makes  it  a  bargain  instead  of  a  gift.^  But 
when  a  settlement  is  actually  intended  to  hinder,  de- 
lay, or  defraud  creditors,*  the  settlee  sharing  in  this 
intent,'  it  is,  under  the  statutes,*  void  as  to  them, 
though  made  upon  valuable  consideration.^  On  the 
other  hand,  though  a  settlement  is  originally  fraudu- 
lent in  fact  or  in  law,*  a  Ixma  fide  assignee  of  the  settlee 
without  notice^  gets  a  good  title  if  the  assignment  is  on 
valuable  consideration.^  So  it  is  said  a  valuable  con- 
sideration may  be  subsequently  given  and  yet  sustain 
the  settlement.'  The  most  important  effect  of  an  ade- 
quate valuable  consideration  is  that  it  excludes  the 
presumption  of  fraud  in  law.^* 

1  Teasdale  v.  Bralthwalte,  Law  B.  4  Ch.  D.  85, 90 ;  46  Law  J.  Ch. 
996. 

2  P0»«,  ?5  109,  111,  118-117. 
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3  Prewlt  V.  Wilson,  103  U.  S.  22, 23, 24 ;  poUt  S  111. 

4  Port,  2114. 

5  Pomeroy  v.  Batley,  43  N.  H.  118, 120 ;  Metropolitan  v.  Dorant,  22 
N.  J.  Eq.  35, 42  ;  arUe^  i  105. 

6  Po«f,g  109. 

7  Green  v.  Early,  89  Md.  223, 229,  230. 

8  Eldred  v.  Drake,  43  Iowa,  567, 570 ;  ante,  ?  loa 

9  Bank  v.  Brown,  2  Hill  Ch.  558, 563  ;  30  Am.  Dec.  380. 
10    PlM^  Sn09, 114. 

J  108.  Uiscellaneoas  pointB  as  to  oonsideratioiL  in  post- 
nuptial settlements. — A  quit-claim  deod  is  presumed  to 
be  without  oonsideration.^  Tiie  consideration  stated  in. 
a  deed  is  prima  facie  the  actual  consideration  as  between 
the  parties  and  their  privies,*  but  not  as  against  cred- 
itors.5  If  a  consideration  is  expressed  in  a  written 
contract  no  different  one  may  be  proved.*  Love  and 
affection  being  alleged,  a  valuable  consideration  cannot 
be  proved,*  though  the  contrary  is  held  in  one  case ;  * 
nor  can  the  settlee^s  broken  promises  to  treat  the  settlor 
kindly,  in  an  application  to  set  the  settlement  aside.^ 
But  under  "divers  good  causes  and  considerations" 
love  and  affection  may  be  proved,^  or  some  valuable 
consideration.®  The  phrase  "good  consideration"  in 
the  Alabama  statute  is  construed  to  include  "  valuable 
consideration."  lo 

1  Iioomls  V.  Brush,  36  Mich.  40, 47. 

2  Mayfleld  v.  Kilgour,  31  Md.  240, 245. 

3  Williams  v.  Powell,  12  Gratt.  3T2,  384 ;  Mulford  v.  Peterson,  85 
N.  J.  L.  127,  1;M,  135. 

4  See  1  Parsons  Cont.  42i), 430;  Veacock  v.  McCall,  Gilp.  320 ;  Emery 
t>.  Chase,  5  Me.  232  ;  Schermerhorn  v.  Vandcrheyden,  1  Johnn.  139;  3 
Am.  Dec.  304. 

5  Mayfleld  v.  Kilgour,  3  Md.  240,  246. 

6  Bank  v.  Brown,  2  Hill  Ch.  558,  563. 

7  Orr,  8  Bush,  156, 159. 

8  Pomeroy  v.  Bailey,  43  N.  H.  118, 121. 

9  See  Cutter  v.  Keynolds,  8  Mon.  B.  596 ;  Maigley  •;  Hauer,  7 
Johns.  341. 

10  KiUough  V,  Steele,  1  Stewt.  <&  P.  262. 
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Article  IV.— Fraud  in  PosTNUPnAi*  Settlemeitts. 

2  109.  Fraud  In  law  and  in  fact 

{  110.  Fraud  between  the  parties. 

{111.  Fraud  against  creditors. 

2  112.  Evidence  of  fraud. 

2  109.  Fraud  in  law  and  in  fact.— A  postnuptial  set- 
tlement may  be  fraudulent  in  law  or  fraudulent  in  fact.* 
Though  a  husband  when  he  deals  with  his  wife  stands 
in  much  the  same  position  as  a  trustee  when  he  deals 
with  his  cestui  qtte  tnist,'^  and  the  law  raises  certain  pre- 
Buxnptions  of  fraud  against  him,^  the  distinction  be- 
tween fraudulent  in  law  and  fraudulent  in  fact  is 
generally  applied  only  to  conveyances  which  affect  the 
rights  of  the  grantor's  creditors.*  A  settlement  made 
with  the  actual  intention  of  hindering,  delaying,  or 
defrauding  creditors  is  fraudulent  in  factj  one  which 
naturally  does,  so  is  fraudulent  in  law,  for  the  law 
conclusively  presumes  that  one  intends  the  natural 
consequences  of  his  acts.^  Any  conveyance  may  be 
fraudulent  in  fact,  but  only  a  voluntary*  conveyance 
can  be  fraudulent  in  law.'  For,  howsoever  much  a 
man  is  indebted  he  may  in  good  faith  sell  or  exchange 
his  property,  or  with  it  pay  one  or  more  of  his  debts  ;** 
but  he  must  be  just  before  he  is  generous,^^  and  he  can- 
not give  his  property  away  if  this  makes  his  debts  more 
difficult  to  collect;"  this  necessarily  prejudices  his 
creditor's  rights,  and  the  law  presumes  fraud."  If  a 
settlement  be  voluntary  the  grantee's  honesty  will  not 
give  her  any  rights ;  ^  but  if  it  be  on  valuable  consider- 
ation she  will  be  protected  to  the  extent  thereof  unless 
she  be  a  party  to  an  actual  f  raud.^* 

1  Bnmp  Fraud.  Convey.  22. 

2  Darlington,  86  Pa.  St.  512, 519 ;  27  Am.  Rep.  728, 
8   Poit,  2  110. 
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5  Bump  Fraud  Convey.  22,  23, 

6  Ante,  U  105i  1C6. 

7  Elliott  V.  Horn,  10  Ala.  .^18,  332 ;  Wood  v.  Savacre,  Walk.  Ch.  471, 
475  ;  Wiley  v.  Gray,  80  Miss.  510,  515. 

8  Wright  V.  Stanard,  2  Brock.  311,  315 ;  ante,  2  105,  notes  10-23, 
{108. 

9  Casson  v.  Murra}',  15  Mo.  378,  381 ;  post,  {  116,  n.  6. 

10  Clayton  v.  Brown,  17  Ga.  217, 230 ;  Black  v.  Sanders,  1  Jones,  67. 

11  Sexton  V.  Wheaton,  8  Wheat.  229  ;  1  Am.  Lead.  Cas.  17 :  pott, 

12  See  Beers  v.  Botsford,  13  Conn.  146, 154  ;  Gardiner  v,  Wheaton,  8 
Me.  373,  381 ;  Jones  v.  Spear,  21  Vt.  426,  431 ;  post,  i  116. 

13  Matson  v.  Melchor,  42  Mich.  477, 480. 

14  Prewit  V.  Wilson,  103  U.  S.  22,  23,  24  ;  post,  2  111 

§  110.  Fraud  between  the  parties  in  postnuptial  settle- 
ments.— Formerly,  a  married  woman  was  deemed  en- 
tirely under  her  husband's  control,  and  incapable  of 
voluntary  acts  in  his  presence,'  and  even  now  her 
torts^  and  crimes' committed  in  his  presence  are  pre- 
sumed committed  under  his  coercion.  So  in  the  case 
of  contracts.  These  at  common  law  were  void,*  and 
good  in  equity  only  if  proved  to  have  been  fairly  and 
freely  made.*  But  now,  although  the  greatest  good 
faith  is  required  in  dealings  between  husband  and 
wife,'  which  are  treated  much  as  dealings  between 
trustee  and  cestui  que  truest  are,^  and  in  case  of  a  gift  by 
her  to  him,®  or  an  inadequate  consideration,*  or  an  ad- 
vantage secured  by  him,*o  the  burden  of  proof  is  on 
him  to  show  that  the  transaction  was  freely  and  delib- 
erately concluded,^'  the  mere  fact  that  he  is  her  hus- 
band does  not  render  it  a  fraud  for  him  to  take  property 
from  her ; "  but  she  must  prove  fraud  or  undue  influ- 
ence,'* and  allowance  will  be  made  for  their  intimate 
relation."  The  husband's  fraud  or  duress  wiU  not 
affect  the  validity  of  a  wife's  transfer  in  the  hands  of  a 
bona  Jlde  purchaser  for  value ;  '*  she  cannot  have  her 
deed  to  a  third  party  set  aside  on  aocount  of  her  bus- 
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band's  conduct,"  unless  they  were  confederatea,"  or 
tbe  husband  ac'ed  as  such  third  party's  agent  in  ob- 
taining the  deed."  In  spite  of  fraud,  equity  will  mis' 
tain  A  settlement  between  husband  and  wife  If  for  (he 
benefit  o(  them  both."  Generally,  courts  of  equity 
alone  will  afford  them  relief.'* 

2    Ante,  t  aa ;  pott,  cb.  xiiv. 


6  wiiietts,mni.m;  Campbell, eoFLBt.sa,B)!t 

7  DftrUngton,»«Pa.St.51S,W9[aAin.Re|).7;i 

B  Boyd  t..  De  ta  ManlagniP,  73  N.  Y.  <»S,  BMr  »  Am.  Hep.  IBT 
HcRae  n.  Battle,  8»  N.  C.  98,  107 ;  DarlltisKjn,  ee  p^  SU  iti,  &0 ;  2t 
Ad.  Bep.  KS. 

>  Blrdsoiig,!Heirf,M»,!9e;an(e,im 

11  Hre  cB«M  In  notM  8-10 ;  Smyley  v.  Heeie,  M  Ala.  M,  lOI ;  Camp. 
beli,aOPii.et.XB,XB. 

a   Wltbeck,  25  Hlch.  43B,  442;'  Freeman  r.  WUson.  «I  tOM.  !Ca, 

u  CiiDsultSmyleyo.  J1i^BC,WAIo.9il,  H!l:«loiieo.Wooil.MIIL 
«Di,wa;I.tnnu.BlUuicd,7Dlnd.23;  a<-i,n^'T  r.  Hivxmn.W  lon^.tHl 
Bcoiboroiwh  v.  WhIIUiih.s  Mon.  B.  &ia,.M7;  -vi  Am.  Uec.WS;  BMtle 
e.KaBi,UIiH.Ap.MO;  WbtirJdge  i'.  Hurry. -!'-■  Mil,  JW,  tM;  EccleHon 
v.Flrit.n  Kd-HB,  ira;  Smith  .p,  CHljorn,  in  sikh.  41(1;  WUIbecIi. S$ 
Mlph.  «B,4a ;  Jenne  v.  Unrble.ai  Mii-ti,  ji'j,  3^  :  Fri'i^iiiMi  v.  WUson. 
tl  Mlaa.  aO,  SSS  i  FerdnO  <-.  Millpr,  31  S.  J.  Fjt-  If,  lil  -.  .■  KemlpftoD  u. 


'HnmmJt  I'.  Bu'n.s  i'hiin.  ^!i,  :tii  Miininong.  IHesd,  ^. 


m.  Bep.'rai;'! 

11   OonnMitlcDt  V.  McConnfck.  4i  Cal.  tM ;  Spui^n  ii.  Tnub.  M  ni 

IS    Rosenv.Adams.MAl 
.  J- —ycot  «.  Mccucml 

Tj   Fargo  tp.  Goodapeeit.  mu.  ?S0. 296. 

IR   HMkItt  n.  BUIoit,  M  Inil,  ms,  «»!  Central  ip.  Copeland,  ISMiL 
«B,  aae ;  Comeggs  e.  Clarka.  44  Jld.  108.  lia 
10   B1rdsang.:Uead,2M,28a. 
ai  SWner.  Wood,9SIll.«B,WB|  rmW,(M;pM<,i)13S-13t 
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§  111  Eraad  against  creditors  in  postnaptial  settlements- 
— A  settlement  fraudulent  in  fact  ^  is  void  as  to  all  cred- 
itors it  was  intended  to  hindei,  delay,  or  defraud,*^ 
whether  the  settlement  is  voluntary  or  not,'^  and 
whether  the  creditors  are  existing*  or  subsequent ;» 
except  that  if  it  be  made  on  valuable  consideration^  it  is» 
valid  unless  the  grantee  has  notice  of  the  fraud  J  A 
bona  fide  voluntary  ^  conveyance  is  fraudulent  in  law,» 
as  against  existing  creditorSj^^*  but  valid  as  against  sub- 
sequent creditors." 

1  AiUe,  §  109. 

2  ^n^e,  5  100 ;  po*«,  21 116, 117, 128. 

8  Clayton  v.  Brown,  17  Ga.  217, 221  •  Pomeroy  v.  Bailey,  43  N.  H. 
118, 120  ;  Metropolitan  r.  Durant,  22  N.  J.Eq.  :J5,42  ;  Ashmead  v.  Kean, 
13  Pa.  St.  584,  587 ;  Smith  v.  Culbertson,  y  Bich.  106,  110 ;  Walcott  v. 
Brander,  10  Tex.  419, 424  ;  ante,  l\  104-107. 

4  Po*<,  H18. 

5  Po»<,  §117. 

6  -4nte,  §2104-108. 

7  Prewlt  V.  Wilson,  103  XJ.  S.  22,  23,  24 ;  Misj^.l.io  v.  Thompson,  7 
Peters,  348,  393  ;  Sissou  v.  Booth,  2f) Conn.  15,  17 ;  Zimmerman  v.  IXeln* 
rlchs,  43  Iowa,  200,  264  ;  Matson  v.  Melchor,  42  Mich.  477, 480. 

8  ^nte,  §2  104-108. 

9  Elliott  V.  Horn,  10  Ala.  348,  352 ;  Bank  v.  EnnJs,  Wright,  604,  633  ; 
mUe,  1 109 ;  post,  §  116. 

10  Kehr  v.  Smith,  20  Wall.  31,  35 ;  post,  \  116. 

11  Clayton  v.  Brown,  30  Ga.  490, 495 ;  post,  ?  117. 

§  112.  Evidence  of  fraud. — Fraud  is  a  question  of  law 
or  of  fact.^  Whether  a  bona  fide  voluntary  conveyance 
does  prejudice  the  rights  of  existing  creditors,  seems  to 
bo  a  question  of  law ;  ^  the  legal  presumption  is  that  it 
does,s  and  the  burden  of  proof  is  on  the  grantee  to 
show  that  under  all  the  circumstances  of  the  case  the 
provision  was  reasonable;*  that,  for  example,  the 
grantor  was  not  insolvent,*  and  had  after  the  settle- 
ment suflacient*  funds  accessible^  to  his  creditors  to 
pay  all  his  debts;  if  the  grantee  does  not  satisfy  the 
court  to  this  effect,  the  conveyance  will  be  held  fraud- 
iilent.8    In  such  cases  all  the  creditor  has  to  prove,  is 
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the  grantor's  indebtedness  to  him.'    But  when  fraud 
in  fact  is  alleged  by  him,  the  creditor  must  prove  it.*** 
Fraud  is  usually  proved  by  circumstantial  evidence  — 
direct  proof  cannot  be  expected  ^^ — and  even  the  grant 
ee's  knowledge  of  the  fraud  may  be  inferred  from  cir 
curastances.*^    Some  of  the  circumstances  which  tend 
to  prove  fraud  and  which  are  called  badges  of  fraud, ^ 
are,**  secrecy,^  the  grantor's  embarrassed  condition,''* 
the  conveyance  of  all  his  property,*^  inadequacy  of 
consideration,"  and  retention  of  possession.^*    In  such 
cases  fraud  is  simply  a  fact  to  be  ascertained  like  any 
other  fact.* 

.  2  See  Beers  v.  Bottsford,  18  Conn.  I4(i,  154 ;  Sherwood  v.  Marwlck, 
5  Me.  295,  302 ;  Meyers  r.  King,  42  Md.  65,  71 ;  Farmers  v.  Brooke,  •«) 
Md.  249, 259 ;  Jones  v.  Spear,  21  Vt.  436, 431 ;  cases  cited  infra, 

3  Leavltt,  47  N.  II.  329,  333  ;  Wcolsfeon,  57  Pa.  St.  452,  456. 

4  HapRood  V.  Fisher,  34  Me.  407,  401 ;  56  Am.  Dec.  663  ;  Warner  v. 
Dove,  33  Md.  579, 583,  537  ;  Leavltt,  47  N.  II.  liJ9,  333  ;  Woolston,  51  Pa. 
St.  452, 456. 

5  Bank  v.  Patton,  1  Bob.  (Va.)  500,  527;  Wilson  v.  Buchanan,  7 
Gratt.  2Si,  840. 

6  Hapgood  V.  Fisher,  34  Me.  407,  40.") ;  53  Am.  Dec.  663 ;  Smith  v. 
Reavis,  7  Ired.  341.  W3  ;  Izard,  1  Bail.  Ch.  228,  237. 

7  Bullett  V.  Worthington,  3  Md.  Ch.  99,  103  ;  Annin,  24  N.  J.  Eq. 
185, 191, 194. 

8  Warner  v.  Dove,  33  Md.  579, 586, 587  ;  cases  supra. 

9  Clarke  v.  McGelhan,  25  N.  J.  Eq.  423, 424 . ;  Reynolds  v.  Lansf ord , 
16  Tex.  286.  291 ;  Bank  v.  Patton,  I  Bob.  (Va.)  500,  527 ;  Wilson  v. 
Buchanan,  7  Oratt,  3^,  340 ;  post,  1 115. 

10  Larkln  v.  McMullln,  49  Pa.  St.  29,  34,  35. 

11  Bump  Fraud.  Convey,  chaps.  4, 23,  pp.  34, 600,  601. 

12  Zimmerman  v.  Helnrlchs,  43  Iowa,  260, 264. 

13  See  Kadogan  v.  Kennett,  2  Cowp.  432 ;  Terrell  v.  Oreen,  11  Ala. 
297. 

14  Bump.  Fraud.  Convey,  ch.  4. 

15  Lyman  v.  Cessford,  15  Iowa,  229,  234  ;  Hatch  v.  Gray,  21  Iowa, 
29,32. 

18  Bump  Fraud,  Convey,  p.  34 ;  Wilson  v.  Buchanan,  7  Gratt.  3:34, 
340. 

17  See  Ware  v.  Gardner,  Law  R.  7  Eq.  817,  821 ;  Alexander,  1  Low. 
470,  474  ;  Horn  v.  Ross,  20  Ga.  210,  22:J ;  Clayton  v.  Brown,  30  Ga.  4'», 
4!Vj ;  Coates  v.  Gerlach,  44  Pa.  St.  43, 46;  Peigne  v.  Snowden,  1  Desaus. 
501,  r/ri ;  Cram  v.  Stickles,  15  Vt.  252, 257.  Compare  Wilder  v.  Brooks, 
10  Minn  60, 66 ;  Gasson  v,  Murray,  15  Mo.  378, 381. 
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18  Wright  V.  Stanard,  2  Brock.  311,  S14 ;  Bozman  v.  Drnughan,  9 
Stewt.  243, 240  ;  Qoffv.  Bogers,  71  Ind.  459,  461 ;  Casson  v.  Murray,  13 
Mo.  378,  383. 

19  See  fally  poet,  {121. 

20  Goff  V.  Bogers,  71  Ind.  450,  461 ;  Hapgood  v.  Fisher,  &4  Me.  407, 
40J) ;  56  Am.  Dec.  66:J ;  Casson  v.  Murray.  16  Mo.  878,  383 :  Pomeroy  v. 
Bailey,  43  N.  XL  118, 122 ;  Larkin  v.  McMulUn,  44  Pa.  St  29, 35. 


Abticle  v. — Rights  of  Cbedittobs. 

{  113.  Fraudulent  conveyances  defined. 

{114.  Statutes  protecting  creditors. 

8  115.  Who  are  protected  as  creditors. 

{  lis.  Bights  of  existing  creditors. 

{  117.  Bights  of  subsequent  creditors. 

{  118.  Property  exempt  from  creditor's  rights. 

§  113.  Fraudulent  oonveyanoeB  defined. — A  transfer  by 
which  the  grantor  hinders,  delays  or  defrauds  his  cred- 
itors is  called  a  "fraudulent  conveyance."  Such  con- 
veyances are  of  two  kinds,^  those  which  are  made  with 
the  intent  to  evade  creditors,  where  there  is  fraud  in 
fact,'  and  those  where  there  is  no  such  intent,  but  which 
being  voluntary,  prejudice  creditor's  rights,  where  there 
is  fraud  in  law.'  The  usual  rules  as  to  fraudulent  con- 
veyances apply  generally  to  conveyances  between  hus- 
band and  wife.*  But  the  subject  is  too  vast  to  be 
minutely  treated  herein. 

1  See  Elliott  v.  Horn,  10  Ala.  848,  352. 

2  Williams  v.  Avery,  38  Ala.  115, 116 ;  ante,  {  109. 

3  Bank  v.  Patton,  1  Bob.  ( Va.)  500,  527 ;  ante,  {  109. 

4  Sexton  v.  Wheaton,  8  Wheat.  229  ;  1  Am.  Lead.  Cas.  17 ;  Shepard, 
7  Johns.  Ch.  57  ;  Ewell's  Lead.  Cas.  280. 

§  114.  Statntes  protecting  creditors  against  postnuptial 
settlements. — The  statutes  relating  to  this  subject  which 
are  constantly  referred  to,^  which  are  merely  declara- 
tory of  the  common  law,^  which,  as  a  part  of  the  com- 
mon law,  are  in  force  in  many  States,'  and  which  form 
the  basis  of  most  mod  m  statutes  against  fraudulent 
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conyeyanoes,^  are:  13  Ellz.  ch.  5,  and  27  Eliz.  ch.  4. 
Statute  13  Eliz.  ch.  5,  provides  that  all  transfers  made 
to  the  end,  purpose,  and  intent  to  delay,  hinder,  or 
defraud  creditors  and  others  of  their  lawful  rights  are 
"utterly  void"  as  against  such  creditors  and  others; 
but  does  not  affect  bona  fide  transfers  for  value.'  Stat  - 
ute  27  Eliz.  ch.  4,  provides  that  all  transfers  made  for 
the  intent  and  purpose  of  defrauding  subsequent  pur- 
chasers are  "utterly  void"  as  against  such  subsequent 
purchasers ;  but  does  not  affect  bona  fide  transfers  for 
value.**  These  statutes  are  construed  liberally/  and 
alike  at  law  and  in  equity ;  ^  but  while  at  common  law 
fraudulent  intent  was  a  mere  question  of  fact,^  under 
these  statutes  it  became  in  part  a  question  of  law.^<*  The 
general  statutes  on  the  subject  in  the  several  States  are 
given  the  same  effect  as  these  statutes  in  spite  of  some- 
what different  wording  ;*i  but  the  modem  system  of 
public  records  has  greatly  diminished  the  imix)rtance 
of  statute.  27  Eliz.  ch.  4.'*  There  are,  moreover,  such 
statutes  as  that  in  Maryland,  which  provides  that  no 
acquisition  of  property  of  wife  from  husband  shall  be 
valid  if  made  in  prejudice  of  the  rights  of  his  creditors,*'^ 
and  these  seem  to  add  nothing  to  the  common  law.'* 
Bankruptcy  acts  may  also  affect  such  conveyances,^^  for 
a  conveyance  by  a  husband  to  his  wife  of  all  liis  prop- 
erty is  an  act  of  bankruptcy ;  ^'^  and  other  collateral 
statutes  may  protect  creditors.^^ 

1  See  citations  under  "Fraudulent  Conveyances"  In  United 
States  Digest;  Bump  on  Fraud.  Convey.;  Sexton  v.  Wheaton,  8 
Wheat.  229  ;  1  Am.  Lead.  Cas.  17. 

3  Cadogan  v.  Kennet,  Cowp.  434  ;  Hamilton  v,  Russell,  1  Cranch, 
3M,  316;  Adams  v,  Broughton,  13  Ala.  731,  73^;  Whittlesy  v.  Mc- 
Mahon,  10  Conn.  138,  141 ;  26  Am.  Dec.  382;  Fleming  v.  Townseiul,  6 
Ga.  103, 108 ;  50  Am.  Dec.  318 :  Sparrow  v.  Chesley,  \^  Me.  7'J  Hud- 
nal  V.  Wilder,  4  McCord,  295,  297;  17  Am.  Dec.  744 ;  Wilt  v.  Franklin, 
1  Binn.  502,  514,  523 ;  2  Am.  Dec.  474  ;  Footman  v.  Pendergrass,  "*  Rich. 
Eq.  33  ;  Howard  v.  Williams,  1  Bail.  675,  580  ;  21  Am.  Dec.  483. 

3  Gardner  v.  Cole,  21  Iowa,  205  ;  Bohn  v.  Headley,  7  Har.  &  J.  257, 
271 ;  wtte,  §  6. 

H.  <feW.— 16. 
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4  See  Anderson  v.  Hooks,  9  Ala.  704;  Blackman  v.  Wheuton.  i-i 
ICinn.  82e. 

5  Alex.  Brit.  Stat.  378-405. 

6  Alex.  Brit.  Stat.  41^-430. 

7  1  Blsh.  M.  W.  2  739. 

8  Hopkirk  v.  Randolph,  2  Brock.  133, 139 ;  anUi  f  18. 

9  Avery  v.  Street,  6  Watts,  247,  243  ;  ante,  U  109, 112. 

10  See  Beers  v.  Botsford,  13  Conn.  140, 154  ;  Gardiner  v.  Wheaton,  8 
Me.  373,  3si ;  Meyers  v.  King,  42  Md.  A5,  71 ;  Jones  v.  Spear,  21  Vt.  426. 
*U  ;  ante,  g  lOi).  The  accepted  rule  now  Is  that  the  presumptions  or 
law  are  rebuttable :  Cathcart  v.  Robinson,  5  Peters,  264, 280 ;  Kehr  r. 
Smith,  20  Wall.  31,  35 ;  post,  {  116  ;  ante,  ?  112. 

11  Butterfleld  v.  Stanton,  44  Miss.  15,  30 ;  Johnston  v.  Gill,  27  Oratt. 
587,592. 

12  Sexton  v.  Wheaton,  8  Wheat.  229 ;  1  Am,  Lead.  Caa.  17, 48. 

13  Md.  R.  C.  art  51,  {  19,  p.  481. 

14  See  Scheffer  v.  Seltz,  Md.  L.  Rec.  March  22,  1884 ;  Erdman  v. 
Rosenthal,  60  Md.  312,  316  ;  Crane  v.  BarkdoU,  5!)  Md.  534,  5;J5  ;  Hlnkle 
V.  Wilson,  53  Md.  287,  292 ;  Trader  v.  Lowe,  45  Md.  1,  14  ;  Keller,  45 
Md.  270,  275 ;  Plummer  v.  Jarman,  44  Md.  634.  637;  Myers  v.  King,  42 
Md.  65  ;  Drury  v.  Briscoe,  42  Md.  154  ;  Sanborn  v.  Long,  41  Md.  107  ; 
Farmers  v.  Brooke,  40  Md.  247,  257  ;  Green  v.  Early,  39  Md.  22;i,  22 ^  ; 
Green  v.  Townsend,  39  Md.  223  ;  Warner  v.  Dove,  33  Md.  579,  586 ; 
Mayfleld  v.  Kilgour,  31  Md.  240, 244  ;  Kuhn  v.  Stausfleld,  28  Md.  210 ; 
Insurance  v.  Deale,  18  Md.  26  ;  Jones,  18  Md.  464  ;  Stockett  v.  Holliday. 
9  Md.  480 ;  Worthington  v,  Bullitt,  6  Md.  192, 198. 

15  Peachy  Mar.  Settlem.  210,  et  aeq, 

16  Alexander,  1  Low.  470,  474. 

17  Reich,  26  Minn.  97, 98. 

J  115.  Who  are  protected  as  creditors. — To  be  fraudu- 
lent and  invalid,  a  settlement  must  defeat  or  prejudice 
a  just  and  lawful  right  of  action  in  contract  or  tort 
enforcible  at  law  or  in  equity;^  one  who  has  such  a 
right  is  protected*  as  a  creditor  ;•  but  every  settlement 
is  valid,  unless  there  is  fraud  between  the  parties,* 
against  the  grantor,^  his  heirs,^  personal  representa- 
tives,^ and  beneficiaries.8  A  child,  however,  is  pro- 
tected as  a  creditor  if  wholly  unprovided  for,^  just  as 
the  wife  would  be  herself  if  the  conveyance  were  to  a 
stranger.*®  The  time  at  which  the  right  of  action  arose, 
whether  before  or  after  the  execution  of  the  transfer,  is, 
however,  important,  for  the  rights  of  those  whose  claims 
arose  before  (existing  creditors)  ^^  differ  from  the  rights 
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of  those  "whose  claims  arose  afterwards  (subsequent 
creditors).** 

1  See  the  wording  of  the  British  statutes,  cited  (trUe,  S  1^14 ; 
Bump  Fraud.  Convey.  552,  553. 

2  AntCy  2  119  ;  post,  Remedirs,  U  122^124, 

3  Sexton  v.  Wheaton,  8  Wheat.  229  :  1  Am.  Lead.  Caa.  17, 42 ;  King 
V.  Thorp,  26  Iowa,  283 ;  Bump  Fraud.  Convey,  pp.  502,  et  uq, 

4  Antey  \  110. 

5  Gardner  v.  Grady,  54  Ind.  188,  192  ;  Schuman  v.  Peddlcord,  50 
Hd.  560,  562 ;  Plummer  v.  Jarman,  44  Md.  632,  639 ;  anUy  \  100 ;  Bump 
Fraud.  Convey.  444. 

6  Peck  V.  Brummagim,  31  Cal.  440, 445  ;  Leonard  v.  Wills,  24  Kan. 
231  ;*  Jones  v.  Obenchain,  10  Gratt.  259,  267 ;  Bump  Fraud.  Convey.  445. 

7  Cushwa,  5  Md.  44, 50  ;  Bump  Fraud.  Convey.  445, 

8  Rogers  v.  Fales,  5  Pa.  St.  154, 158  ;  ante,  \  100. 

9  Crook  8,  34  Ohio  St.  610,  615.  See  Majors  v.  Everton,  89  111.  56  ;  31 
Am.  Bep.  65  ;  Horder.  23  Kan.  391.  As  to  father's  duty  to  support 
child,  see  Stewart  M.  <&  D.  ^  401-407. 

10  Stewart  M.  &  I).  §  381. 

11  Po«^  2  llfi. 

12  PoaUlUR. 

J  116.  Bights  of  existing  creditors. — If  a  debtor  trans- 
fers his  property  for  adequate,^  valuable  consideration,^ 
his  creditors  cannot  complain  unless  his  actual  inten- 
tion  in  making  the  transfer  was  to  defeat  or  prejudice 
their  rights,^  and  was  shared  in  by  his  grantee.*  Still, 
in  the  absence  of  statute,'  a  mere  preference  of  a  bona 
fide  creditor  is  lawful,  irrespective  of  intent,^  and  even 
though  the  debtor  divests  himself  of  all  his  property.^ 
But  where  the  transfer  is  voluntary,*  the  law  raises  in 
favor  of  existing  creditors  a  presumption  of  fraudulent 
intent,'  which,  in  some  old  cases  and  even  now  in  some 
States,  is  irrespective  of  the  amounts  of  indebtedness, 
of  the  debtor's  means,  and  of  the  property  transferred, 
conclusive ;  ^®  but  which,  by  the  great  weight  of  author- 
ity, may  be  rebutted  by  showing  the  purity  of  the 
grantor's  intent  and  the  reasonableness  of  the  pro- 
vision." The  rule  as  stated  by  the  Supreme  Court  of 
the  United  States  reads:  "  The  ancient  rule  that  a  vol- 
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untary  postnuptial  settlement  can  be  avoided  if  there 
was  some  indebtedness  existing  has  been  relaxed,  and 
the  rule  generally  adopted  in  this  country  at  the  pres- 
ent time  (1873)  will  uphold  it  if  it  be  reasonable,  not 
disproportionate  to  the  husband's  means,  and  clear  of 
any  intent  actual  or  constructive  to  defraud  credit- 
ors ; "  "  and  this  rule  is  generally  adopted,^*  even  where 
a  statute  expressly  provides  that  a  transfer  from  hus- 
band to  wife  "in  prejudice  of  the  rights  of  subsisting 
creditors"  shall  be  invalid.^*  A  husband's  love  and 
affection  for  his  wife,  and  a  desire  to  secure  her  sup- 
port, is  ample  reason  for  a  gift  to  her ;  **  still  his  actual 
intention  is  a  mere  question  of  fact ;  **  but  whether  the 
gift  is  a  reasonable  one  considering  his  circumstances 
seems  to  be  a  question  of  law."  It  is  reasonable  if  his 
debts  are  trifling,^^  or  if  he  retains  enough  to  readily 
pay  them  all;^'  but  unreasonable  if  his  debts  are  so 
great  as  to  embarrass  him,^  or  if  he  is  insolvent,^!  or 
if  the  gift  leaves  him  insolvent,^^  or  if  he  denudes  him- 
self of  all  his  property,®  or  if  the  property  he  conveys 
is  easily  accessible  to  creditors,  while  that  which  he  re- 
tains, though  ample  in  amount,  is  inaccessible  to  them.^* 

1  Ante,ilW. 

2  ^n<e,  2H04-108. 

3  Ash  mead  v,  Kean,  13  Pa.  St.  5S4,  587, 588  ;  ante,  U  107,  IIL 

4  Prewlt  V,  Wilson,  103  U.  8.  22,  23,  24  ;  ante,  J  111. 

5  Statutes  often  provide  against  preferences :  See,  for  example 
Md.  Acts  1882,  p.  288, 1  23. 

6  Sanford  v.  Wheeler,  13  Conn.  165, 168  ;  33  Am.  Dec.  389 ;  Slsson 
V.  Roath,  30  Conn.  15, 17  ;  Sedgwick  v.  Tucker,  {» Ind.  271, 277  ;  Randall 
r.  Lunt,  51  Me.  246, 252  ;  Crane  v.  Barkdoll,  59  Md.  534. 535  ;  May  field  v. 
Kilgour,  31  Md.  240, 244  ;  Jordan  v.  White,  38  Mich.  253  ;  Kaufman  v. 
Whitney,  50  Miss.  103, 108  ;  Casson  v.  Murray,  15  Mo.  378,  381 ;  Covan- 
hovan  v.  Hart,  21  Pa.  St.  495,  500 ;  Ashmead  v.  Kean,  13  Pa.  St.  5S4,  5S5, 
687  ;  ante,  J  45. 

7  Casson  v.  Murray,  15  Mo,  378,  88L 

8  Ante,  U  104-108. 

9  See  Hapgood  v.  Fisher,  34  Me.  407, 40n ;  56  Am.  Dec.  663";  Cl.irke 
V.  McGelhan,  25  N.  J.  Eq.  423, 424  ;  Leavitt,  47  N.  H.  ;«'),  *« ;  Wool- 
ston,  51  Pa.  St.  452,  456  ;  Reynolds  v.  Sansford,  16  Tex.  2S3,  2JI  ;  B-n'c 
IK  Patton,  1  Rob.  (Va.)  500,  527 ;  Wilson  v.  Buchanan,  7  Gratt.  384,  340 : 
cases  infra;  ante,  U  109, 112. 
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10  Reade  v.  Livingston,  3  Johns.  Ch.  481, 492, 500 ;  Annln,  24  N.  J. 
Eq.  181, 191, 194.  See  notes  to  Sexton  v.  Wheaton,  8  Wheat.  229  ;  1  Am. 
Lead.  Cas.  17  ;  Castillo  v.  Thompson,  9  Ala.  937, 945 ;  Bogrard  v.  Gard- 
lev,  4  Smedes  &  M.  302,  310 ;  Davidson  v.  Graves,  Riley  Ch.  219,  234  ; 
Cordery  v.  Zealy,  2  BaU.  206,  208, 

11  Hapgood  V.  Fisher,  34  Me.  407, 409 ;  56  Am.  Bee.  663 ;  cases  Infrat 
notes  12, 13. 

12  Kehr  r.  Smith,  20  WalL  31,  35. 

13  Sexton  v.  "Wheaton,  8  Wheat.  229 ;  1  Am.  Lead.  Cas.  17,  cases 
collected  ;  Jenkyn  v.  Vaughan,  3  Drew.  419,  424  ;  Turnley  v.  Hooper, 
2  Jur.  N.  S.  1081, 1033 ;  Wakefield  v.  Gibbon,  26  L.  J.  Eq.  505,  508  ;  Kid- 
ney V.  Coussmaker,  12  Ves.  136, 148 ;  French,  6  DeGex  M.  &  G.  100  ; 
Clark  V.  Killian,  103  U.  S.  766, 769 ;  Jones  v.  Clliton,  101  U.  S.  225,  228  ; 
Kesner  v.  Trigg,  98  U.  S.  50 ;  Seitz  v.  Mitchell,  94  U.  S.  580,  582 ;  Jack- 
son, 91  U.  S.  142,  145 ;  Lloyd  v.  Fulton,  91  U.  S.  479,  486 ;  Picquet  v. 
Swan,  4  Mason,  444,  451 ;  Pinkston  v.  McLemore,  31  Ala.  3w,  314 ; 
Dodd  V.  McGraw,  3  Eng.  84, 105 ;  Smith  v.  Yell,  3  Eng.  470, 475  ;  Salmon 
V.  Bennett,  1  Conn.  525 ;  1  Am.  Lead.  Cas.  31 ;  7  Am.  Dec.  237 ;  Abbe  v. 
Newton,  19  Conn.  20, 27 ;  Clayton  v.  Brown,  17  Ga.  217, 220  ;  Patrick,  77 
111.  555, 561 ;  Moritz  v.  Hoffman,  35  111.  553  ;  Lyne  v.  Bank.  5  Marsh. 
J.  J.  545,  554 ;  Haskell  v.  Bakewell,  10  Mon.  B.  206,  209 ;  Trimble  v. 
Ratcliir,  9  ^lon.  B.  511,  514 ;  Duhme  v.  Young,  3  Bush,  343,  349,  351'; 
Enders  v.  Williams,  1  Met.  (Ky.)  346, 351 ;  Hapgood  v.  Fisher,  34  Me. 
407,  409 ;  56  Am.  Dec.  663 ;  Warner  v.  Dove,  33  Md.  579,  586,  587  ;  Miller 
IT.  Johnson,  27  Md.  6 ;  Kipp  v,  Hanna,  2  Bland,  26, 33  ;  Gassett  t>.  Grout, 
4  Met.  486.  488 ;  Herchfeldt  v.  George,  6  Mich.  456,  466 ;  Woodson  v. 
Pool,  19  Mo.  340,  344  ;  Pomeroy  v.  Bailey.  43  N.  H.  118, 120-122  ;  Smith 
V.  jA)well,  6  N.  H.  67, 69 ;  Babcock  v.  Eckler,  24  N.  Y.  623,  628  ;  Wicher 
V.  Clarke,  8  Paige,  161,  165:  Warlick  v.  White,  86  N.  C.  139 ;  41  Am. 
Rep.  463 ;  Smith  v.  Reavis,  7  Ired.  341, 343 ;  Brice  v.  Myers,  5  Ohio,  121, 
125;  Miller  v.  Wilson.  18  Ohio,  108,  114;  Nippes,  75  Pa.  St.  472,  475; 
Woolston^Sl  Pa.  St.  451,  456 ;  Tripner  v.  Abrahams,  47  Pa.  St.  220 ; 
Posten,  4  Whart.  27, 42 ;  Miller  v.  Pearce,  6  Watts,  &  S.  97, 401 ;  Banks 
V.  Brown,  2  Hill  Ch.  558,  566  ;  30  Am.  Dec.  380 ;  Izard,  1  Bail.  Ch.  228, 
237 ;  Burkev  v.  Self,  4  Sneed,  121,  134 ;  Wilson  v.  Buchanan,  7  Gratt. 
334, 340 ;  Huston  v.  Cantrill,  11  Leigh.  137, 159 ;  Com.  v.  Stickles,  15  Vt. 
252, 257 ;  Rose  v.  Brown,  11  W.  Va.  122, 135. 

14  Warner  v.  Dove,  33  Md.  579, 586, 587 ;  cases  ante,  ?  114,  n.  13. 

15  Enders  v.  Williams,  1  Met.  (Ky.)  346,  351 ;  ante,  ?  105.  Compare 
ante,  {  87. 

16  Hapgood  V.  Fisher,  34  Me.  407, 409 ;  56  Am.  Dec.  6R3  ;  Casson  v. 
Murray,  15  Mo.  378,  383 ;  Pomeroy  v.  Bailey,  43  N.  H.  118, 122 ;  ante, 

im. 

17  Warner  v.  Dove,  33  Md.  579, 586, 587 ;  ante,  U  109,  U4. 

18  Smith  V.  Reavis,  7  Ired.  341,  343. 

19  Hapgood  V.  Fisher,  34  Me.  407, 409  ;  56  Am.  Dec.  663  ;  Smith  v. 
Reavis,  7  Ired.  341,  343  ;  Secor  v.  Souder,  95  Ind.  95, 100. 

20  Wilson  V.  Buchanan,  7  Gratt  334, 340. 

21  Bank  v.  Patton,  1  Rob.  (Va.)  500,  527. 

22  Izard,  1  Bail.  Ch.  228, 237. 

23  Coates  v.  Gerlach,  44  Pa.  St.  43, 46  ;  see  Alexander,  1  Low.  470, 
474  ;  W^are  v.  Gardner,  Law  R.  7  Eq.  317, 321 ;  Horn  v.  Ross,  20  Ga.  210, 
223 ;  Clayton  v.  Brown,  30  Ga.  490, 495  ;  Wilder  v.  Brooks,  10  Mlrm.  50, 
56 ;  Pelgne  v.  Snowden,  1  Desaus.  Eq.  592 ;  Com.  v.  Stickles,  15  Vt.  252, 
2S7. 

24  Bullett  V.  Worthlngton,  3  Md.  Ch.  99 ;  Annin,  24  N.  J.  Eq.  185, 194. 
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{  117.  Slffhtc  of  tnbMqtuot  erMliton.— A  settlement 
is  valid  B3  ni^inst  those  who  beoome  creditors  afl«r  it 
Is  niadc,'  unless  thero  is  an  actual  intent  to  defraud 
them ; '  and  if  the  settlement  is  on  valuable  consideroi- 
tioii,'  unlesM  the  intent  ia  shared  in  by  the  grantee.* 
Transferring  properly  wilh  the  intention  of  thus  witt- 
drawlng  it  from  the  operation  of  debts  about  to  be 
assumed  Js  fraud  in  fact,'  and  the  transfer  of  all  one's 
property  is  strong  evidence  of  such  fraud,*  A  sut>se- 
quent  creditor  cannot  attaclc  a  settlement  on  the  ground 
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i  118.  Property  exempt  from  creditor's  rights.— Any 
property  of  a  husband  personal,^  or  real,*  which  his 
creditors  conld  not  proceed  against,'  he  may  as  against 
them  settle  upon  his  wife  *  Thus,  there  is  no  fraud  in 
law  or  in  fact,*  in  a  conveyance  by  him  to  her  of  the 
homestead ;  ^  or  of  her  earnings,^  or  cattle  *  if  they  are 
exempt ;  or  of  her  choses  in  action,*  which  are  not  his 
tiU  reduced  to  possession,*®  and  which  his  creditors 
cannot  compel  him  to  so  reduce.^* 
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ton, Brightly,  127, 129. 

10  Fast,  1 176. 
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Article  VI. — Possession  op  Husband  and  Wife. 

{  118  a.  Possession  of  husband  and  wife  generally. 
2  119.    Presumptions  from. 
\  120.    Change  of,  as  delivery. 
\  12L    Retention  of,  as  fraud. 

J  118  a.  PossessioxL  of  husband  and  wife  generally.  — 
Three  general  rules  of  the  law  relating  to  possession, 
namely  (1)  possession  of  chattels  is  prima  facie  proof  of 
ownership ;  (2)  delivery  involves  a  change  of  posses- 
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sion ;  ^  and  (3)  retention  of  possession  by  a  grantor  is  a 
badge  of  fraud,  are  peculiarly  difficult  to  apply  to  hus- 
band and  wife.  For,  while  on  the  one  hand,  husband 
and  wife  have  nominally  the  same  home,^  and  each  has 
the  right  to  live  with  the  other ,6  now  as  at  common 
law ;  ^  and  both  of  them  therefore  nOt  only  actually  use, 
enjoy,  and  possess  the  property  in  and  about  their 
home,'  but  also  incidentally  have  the  right  to  do  so  ; « 
on  the  other  hand,  now  that  married  women's  separate 
property  is  nearly  everywhere  recognized,  the  wife 
may,  as  well  as  the  husband,  be  the  actual  of  the  prop- 
erty so  used,  enjoyed,  and  possessed,  as  her  equitable  ^ 
or  as  her  statutory  ^o  separate  estate.  Whether  any 
presumption  arises  as  to  ownership  of  property  so  pos- 
sessed;*^ whether  there  can  be  delivery  between  hus- 
band and  wife  of  such  property,*^  and  whether  the 
continued  use  and  enjoyment  of  such  property  by  the 
grantor  after  such  transfer  is  evidence  of  fraud,*^  are 
questions  which  must  be  discussed. 

1  1  Greenl.  Evld.  J  34. 

2  Benj.  Sales,  ?  675. 

3  Bump.  Fraud.  Convey,  ch.  5. 
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8  Holcomb  v.  People's  Bank,  92  Pa.  St.  338,  843 ;  Walker  v. 
Reamy,  36  Pa.  St.  410,  414.  See  Lee  v.  Mathews,  10  Ala.  632,  687  ;  Bell. 
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11  Hill  V,  Chambers,  90  Mich.  422, 428 ;  post,  2  119. 
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i  119.  FxeBiimption  «8  to  ownersliip  of  property  in  tho 
poftseBsion  of  husband  and  wife. — At  common  law  hus- 
band and  wife  were  one ;  *  the  wife's  existence  was 
merged  in  that  of  her  husband ;  ^  it  is  even  said  that 
she  was  civilly  dead ;  *  all  her  present  property  rights 
passed  to  her  husband,  her  personality  absolutely,*  her 
realty  during  coverture  at  least  ;5  she  had  herself  no 
property  in  possession,*  and  so  her  possession  was  her 
husband's  possession,^  and  even  money  in  her  pocket 
was  deemed  in  his  actual  possession.^  As  a  result,  the 
possession  of  husband  and  wife  at  common  law  was  the 
possession  of  the  husband,^  and  as  far  as  it  was  evi- 
dence of  title  at  all,  it  was  evidence  of  his  title.^<>  (Jourts 
of  equity,  however,  recognized  the  separate  existence 
of  the  wife,"  and  at  an  early  date  enforced  settlements 
to  the  sole  and  separate  use  of  a  married  woman ;  ^^  thus 
arose  wives'  equitable  separate  estates ;  ^^  and  statutes 
have  now  nearly  everywhere  created  statutory  separate 
estates."  But  although  wives  may  now  own  and  pos- 
sess property  themselves,  and  the  main  ground  for 
the  common  law  rule,  that  possession  of  the  wife  is 
possession  of  the  husband,  is  thus  removed,  the  form 
or  shadow  of  the- rule  still  remains,  and  the  presump- 
tion stiU  exists,  that  all  property  in  or  about  the  family 
matrimonial  home,^  is  in  the  possession  of  the  husband 
and  is  his ;  **  and  that  any  business  carried  on  jointly 
by  the  husband  and  wife  is  the  husband's."  But  this 
presumption  is  rebuttable ;  ^s  the  equivocal  possession 
of  husband  and  wife  is  the  possession  of  that  one  of 
them  in  whom  the  title  is ;  ^^  and  just  as  the  possession 
of  the  wife  is  the  possession  of  the  husband  when  tho 
title  is  his,^  so  his  possession  is  her  possession  when 
the  title  is  hers.**  So  neither  of  them  can  rely  on  the 
mere  fact  of  possession  to  prove  acquisition  of  title 
from  the  othar;^  the  wife  not  being  precluded  from 
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asserting  title  even  to  property  which  her  husband  has 
had  taxed  in  his  own  name  with  her  knowledge.^   For, 
the  intimacy  of  the  marriage  relation  renders  exclusive 
possession  well  nigh  impossible,**  and  it  is  not  the  pol- 
icy of  the  law  to  interfere  with  the  mutual  trust  and 
confidence  between  husband  and  wife.®    Still,  the  pre- 
sumption of  the  husband's  ownership  does  exist ;  *  it 
even  continues  after  his  death,  so  that  property  held  by 
his  widow,  who  was  also  his  administratrix,  was  pre- 
sumed to  be  held  by  her  in  her  latter  capacity.''    And 
it  goes  so  far  that  even  when  a  wife  has  bought  prop- 
erty herself  and  in  her  own  name,  the  purchase  money 
paid  is  presumed  to  have  been  her  husband's.*®    This 
indeed  makes  but  little  diflference  as  far  as  her  husband 
U  concerned,®  or  a  stranger,*>  for  as  against  them  a  gift 
from  him  to  her  is  good  and  may  be  inferred  from  cir- 
cumstances;  ^^  but  as  against  her  husband's  creditors 
(as  when  she  sues  for  taking  her  goods  for  his  debts^' 
she  must  prove  not  only  that  the  purchase  was  made 
for  herself,'®  but  also  that  it  was  made  out  of  her  sepa- 
rate funds'*  or  upon  her  separate  credit.*     And  this 
presumption  has  been  recognized  in  a  suit  where  the 
wife  was  defendant,  and  where  the  burden  of  proof  was 
held  to  be  on  her  creditor,  who  seized  goods  alleged  to 
be  hers,  to  show  that  they  were  hers,  and  not  her  hus- 
band's.56    It  has,  however,  been  held  that  the  wife's 
possession  under  a  mortgage  is  prima  facie  evidence 
of  her  title. 8'    As  to  real  estate,  it  has  been  held  that 
when  the  husband  and  wife  live  together  on  the  wife's 
farm  the  husband  is  presumed  the  tenant,  and  owns 
the  crop  unless  the  wife  proves  that  he  farmed  it  as  her 
agent ;  ^  but  this  rule  is  in  conflict  with  the  rules,  that 
the  increase  of  separate  property  is  separate  property  ^'^ 
and  that  the  wife's  separate  property  in  the  possession 
of  the  husband  and  wife  is  in  her  possession,*®  and  will 
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ihi»refore  probably  not  prevail."  In  fact  it  is  well  set* 
tied,  that  a  husband  may  manage  his  wife's  property 
withont  acquiring  any  rights  therein,  or  in  any  way 
rendering  it  liable  for  his  debts.**  It  seems  that  there 
can  be  no  such  thing  as  "adverse  possession  "  between 
husband  and  wife  while  they  cohabit.**  Nor  is  posses- 
sion of  a  husband  so  far  possession  of  his  wife  that  he 
can  set  up  her  title  as  against  his  bailor  to  property 
held  by  him  as  bailee.** 
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Hun,  6-29  630 ;  Bent,  44  Vt.  555,  559. 

34  Erdman  v.  Rosenthal,  60  Md.  312,  316 ,  Glann  v.  Younglove,  27 
Barb.  480,  48*) ;  Curry  v.  Bott,  63  Pa.  St.  400,  403.  See  also  Blumer  v. 
Pollok.  18  Fla.  707;  Farrell  v.  Patterson,  43  111.  52,  69;  Keeney  v. 
Good,  21  Pa.  St.  349 ;  Rhoads  v.  Gordon,  38  Pa.  St.  277.  279 ;  Stanton 
V.  Kirsch,  6  Wis.  a38,  341 ;  Duress  v.  Horneffer,  15  Wis.  195,  197. 

35  Erdman  v.  Rosenthal,  60  Md.  312,  316 ;  Glann  r.  Younglove,  27 
Barb.  480,  4S3. 

36  Crane  v.  Seymour,  3  Md.  Ch.  483, 486. 

S7   Morrison  v.  Koch,  82  Wis.  254,  259. 

.38  Langford  ?>.  Grierson,  5  III.  App.  362,  366.  But  see  Stout  v.  Perry, 
70  Ind.  501,  504 ;  Bo  wen  v.  Arnsden,  47  Vt.  663,  673. 

30    Bongard  v.  Core,  82  lU.  19,  21 ;  jiost,  U  209, 227. 

40   Nelson  v.  Holllns,  9  Baxt.  553, 555  ;  supra,  n.  21. 
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41  Stout  V.  Perry,  70  Ind.  501,  504 ;  Buasell  v.  Long,  52  Iowa,  2S0, 
252 ;  DeBlane  v.  Lynch,  23  Tex.  26,  V. 

42  Miller  v.  Peck,  18  W.  Va.  75,  79-97 ;  Cooper  v.  Ham,  49  Ind.  398, 
400^16 ;  ante,  I  87. 

43  Bell,  37  Ala.  536, 542  ;  Veal  v.  Robinson,  70  Qa.  809, 817. 

44  Pnlllam  v.  Barlingame,  18  Cent.  L.  J.  814, 315. 

J  120.    Gliaiige  of  posBMBion  necesBary  to  oonstitate  d^ 
liyery  between  husband  and  wife.  — In  the  case  of  a  sale  of 
chattels  the  property  may  pass  without  a  change  of 
possession,  delivery  being  part  of  the  obligation  of  the 
vendor ;  ^  but  a  gift  Is  of  no  effect  without  delivery,  =*  * 
because  until  delivery  it  is  an  unexecuted  contract,  and 
being  without  consideration  is  not  enforcible  even  in 
eqiHty.'    By  delivery  is  meant  a  change  of  possession 
intended  to  accompany  a  change  of  property.*    Gifts 
between  husband  and  wife  are  by  no  means  uncom- 
mon, and  are  valid  in  equity  if  not  at  law.^    But  the 
donor's  intention  to  divest  himself  or  herself  of  the 
property,  and  the  carrying  out  of  that  intention  by 
delivery,  must  be  clearly  proved  by  the  donee,  wife,^ 
or  husband,^  as  the  case  may  be.    And  since  husband 
and  wife  are  about  equally  in  possession  of  property  in 
and  about  their  common  home,^  and  neither  can  rely 
on  such  equivocal  possession  to  prove  title  as  against 
the  other,*  actual  delivery  between  husband  and  wife 
is  most  difficult  to  prove,^®and  the  only  safe  way  of 
perfecting  a  gift  between  them  is  by  constructive  de- 
livery through  a  formal  instrument,  such  as  a  bill  of 
sale."    To  illustrate:  If  a  husband  says  to  his  wife, 
"  this  wagon  is  yours,"  referring  to  a  wagon  he  is  using, 
and  goes  on  using  it  as  before,  the  wife  cannot  claim  it 
even  as  against  him ; "  but  if  he  says  to  his  wife  in  buy- 
ing a  horse,  "I  am  buying  this  horse  for  you — it  is 
yours,"  and  it  is  then  delivered  by  the  vendor  to  him 
and  put  in  his  stable,  he  receives  and  keeps  it  merely 
as  her  agent — it  is  hers.^^    The  above  reasoning  does 
H.  A  w.-ie. 
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not,  however,  apply  to  mere  personal  effects  or  oma- 
ments  used  by  the  husband  or  w  ife,^*  or  to  such  otiier 
property  as  the  one  or  the  other  uses  or  enjoys  alone.** 

1  BenJ.  Sales,  {$  674,  et  aeq. 

2  Dllts  V.  Stevenson,  17  N.  J.  Eq.  407,  413,  414 ;  Woodruff  t'.  Clark. 
42  N.  J.  L.  198,  '202  ;  Bradshaw  v.  Mayfleld,  18  Tex.  •-!,  25. 

3  Breton  v.  Woollven,  Law  R.  17  Ch.  Div.  412,  -i»l ;  Colteen  r. 
Missing,  1  Madd.  176, 183 ;  Fowler  r.  Trebeln,  16  Ohio  St.  493,  497. 

4  See  1  Pars  Cont.  234;  2  Schjul.  Pers.  Prop.  71 ;  Armitoffe  v. 
Mace,  48  N.  Y.  Super.  107  ;  Caldwell  v.  Wilson,  2  Spear,  75. 

6  Eddins  v.  Buck,  23  Ark.  607,  509;  Peck  r.  Brammaglm,  31  CaL 
440, 446 ;  Underhill  v.  Morgan,  83  Conn.  105, 107 ;  Manny  t).  Rixford,  44 
III.  129,  133;  Clawson,  25  Ind.  229,  2:»;  Chew,  38  Iowa,  405,  406; 
Thomas  v.  Harkness,  13  Bush,  2:},  27 ;  Latimer  v.  Olenn,  2  Bush,  535, 
543;  Pftsohall  v.  Hall,  5  Jones  Eq.  108,  110 ;  Seymour  v.  Fellows,  77 
N.  Y.  178, 179 :  Coates  v.  Gerlach,  44  Pa.  St.  43, 4ii;  Bradshaw  t;  May- 
field,  18  Tex.  21, 28 ;  Fox  v.  Jones*,  1  W.  Va.  205, 217 ;  post, }  127. 

8  Breton  v.  Woolyen,  Law  R.  17  Ch.  Div.  416,  421 ;  Colteen  v. 
Missing,  1  Madd.  176, 183;  Pierce,  7  Bias.  426,  427  ;  Machen,  38  Ala.  364, 
363;  Wheelor,  43  Conn.  503,  509;  Woodson  r.  Pool,  19  Mo.  340,  34i5; 
Skillman.  13  N.  J.  Eq.  403,  407  ;  Dllts  v.  Stevenson,  17  N.  J.  Eq.  407, 
413, 414  ;  Woodruff  v.  Clark,  42  N.  J.  L.  198,  202 ;  Neufvllle  v.  'rhom- 
son,  3  Edw.  Ch.  92,  M;  Pascliall  v.  Hall,  5  Jones  Eq.  108,  109,  112; 
Campbell,  80  Pa.  St.  298,  306 ;  Wade  v.  Cantrell,  1  Head,  346, 347. 

7  Pierce,  7  Blss.  426, 427 ;  Patton,  76  III.  446, 451. 

8  Larkin  v.  McMullln,  49  Pa.  St.  34,  35;  Holconib  v.  Peoples,  92 
Pa.  St.  :«8,  Mii ;  ante,  U  118  a,  119. 

9  White  V.  Zane,  10  Mich.  3:«,  a35  ;  Allen  v.  Miles,  36  Miss.  &10,  &44; 
Bachman  v.  KlUinger,  55  Pa.  St.  414, 417,  418. 

10  Pierce,  7  Blss.  426, 428. 

11  Cox,  Law  R.  1  Ch.  Div.  302,  306;  Endera  v.  Williams,  1  Met. 
(Ky.)  a46, 350 ;  Hutchins  tv  Dixon,  11  Md.  29, 40. 

12  Dllts  V.  Stevenson,  17  N.  J.  Eq.  407, 413. 

13  Wheeler,  43  Conn.  503,  509. 

14  Pierce,  7  Blss.  426, 427 ;  Gentry  v.  McReynolds,  12  Mo.  635 ;  Rog- 
ers V.  Fales,  5  I»a.  St.  154, 158. 

15  See  Pinkston  v.  McLemore,  31  Ala.  308,  313, 314. 

§  121.  Betentioii  of  poBsesBlon  as  fraud. — As  already 
shown,  a  wife  must  clearly  prove  her  title  to  any  prop- 
erty in  or  about  the  family  home,  or  apparently  in  the 
husband's  possession ;  ^  and  as  against  her  husband's 
creditors  or  bona  fide  purchasers  for  value,  she  must 
show  that  she  did  not  acquire  such  property  directly  or 
indirectly  from  him;^  or,  if  she  did  acquire  it  from 
him,  that  he  received  a  valuable,*  and  indeed  adequate 
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oonsideration  therefor ;  *  or  that  it  was  a  reasonable  g^ft, 
considering  his   means  ;^  i.  e.,  she   must   show  the 
absence  of  constructive  fraud  or  fratid  in  law.^    But  in 
the  case  of  conveyances  by  a  debtor,  the  general  rule  is 
that  if  after  the  conveyance  is  made,  he  retains  posses- 
sion of  the  property  conveyed,  such  conduct  is  evidence 
of  an  actual  intent  to  defraud  his  creditors  {fraud  in  fact) 
and  must  be  explained ;  ^  and  the  question  is,  does  this 
rule  apply  to  husband  and  wife  ?    It  is  said  that  a  hus- 
band's possession  of  his  wife's  property  is  not  in  itself 
evidence  of  fraud,^  because  he  has  the  right  growing 
out  of  the  right  of  cohabitation  to  use  and  possess  her 
property  in  their  home ;  •  but  this  is  not  true  if  his  pos- 
session is  not  consistent  with  the  purpose  for  which  the 
property  was  given  to,  of  purchased  by,  her.^*^    And 
although  she  may,  by  allowing  him  to  deal  with  her 
property  as  owner,  make  him  her  agent  with  respect 
thereto,  and  be  bound  by  his  acts,"  it  is  not  a  fraud, 
and  she  is  not  estopped  by  her  silence  in  its  presence 
when  he  asserts  his  title  to  her  chattels,^"^  at  least  where 
the  doctrine  of  coercion  of  wife  by  husband  is  not  ex- 
ploded.^^    But  some  authorities  hold,  that,  if  a  husband, 
with  his  wife's  consent,  retains  possession  of  property 
which  he  had  settled  on  her,  and  is  thus  enabled  to  get 
credit,  she  cannot  assert  her  title ;  ^*  certainly  she  can- 
not if  she  allows  him  to  retain  possession  for  the  pur- 
pose of  deceiving  his  creditors.^*    And  so,  if  he  should 
give  her  chattels  for  which  she  would  have  no  use,  but 
which  he  would  have  to  continue  to  use  in  his  business, 
as  if  a  laborer  should  give  his  wife  his  cart,  horse,  and 
tools,^*  certainly  some  special  circumstances  would  have 
to  be  proved  to  rebut  the  presumption  that  he  meant  to 
secure  himself  against  his  creditors.^^    In  some  States 
statutes  expressly  provide  that  a  schedule  of  the  separate 
property  of  married  women  shall  be  filed  j  ^^  and  that 
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transfers  between  husband  and  wife  shall  be  recorded ;  ^ 
and  it  seems  that  general  statutes  which  provide  that 
"  no  property  whereof  the  grantor  shall  remain  in  pos- 
session, shall  pass  as  against  his  creditors,  unless  by  bill 
of  sale  duly  recorded,^  apply  to  all  transfers  between 
husband  and  wife,  where  the  grantor  apparently  re- 
mains in  possession.  So  that  not  only  to  meet  the 
difficulty  of  proving  delivery ,21  but  also  to  rebut  the 
presumption  of  fraud,'^  transfers  between  husband  and 
wife  should  be  by  formal  instrument  duly  recorded. 

1  Walker  v.  Reamy,  36  Pa.  St.  410, 418  ;  aiite,  ?  119. 

2  Erdman  v.  Bosenthal,  60  Md.  312, 316  ;  ante,  |{  113-118. 

3  Duffy  V.  Insurance,  8  Watts  &  S.  413, 434 ;  Salman  v.  Bennett,  I 
Conn.  525  ;  1  Am.  Lead.  Caa.  31 ;  7  Am.  Dec.  237 ;  ante,  U  104, 105. 

4  Goff  V.  Rogers,  71  Ind.  459, 461 ;  Herschfeldt  v.  George,  6  Mich. 
456,  468  ;  Davis,  25  Gratt  687,  596  ;  ante,  S  106. 

5  Kehr  v.  Smith,  20  Wall.  31,  35  i  Hapgood  v.  Fisher,  34  Me.  407* 
409 ;  Warner  v.  Dove,  33  Md.  579,  586, 587 ;  Woolston,  51  Pa.  St.  412,  456  : 
Warlick  v.  White,  86  N.  C.  139  ;  41  Am.  Rep.  453 ;  ante,  2  104. 

6  Hapgood  V.  Fisher,  34  Me.  497, 409  ;  Belford  v.  Crane,  16  N.  J.  Eq. 
28.'),  270 ;  wheaton  v.  Sexton,  4  Wheat.  504  ;  1  Am.  Lead.  Cas.  1 ;  ante, 

i  109. 

7  Stadtlen  v.  Wood,  24  Tex.  622 ;  Bullis  v.  Borden,  21  Wis.  136 ;  anU,. 
2  109. 

8  Barncord  v.  Kuhn,  36  Pa.  St.  383, 391.  See  Cox,  Law  R.  1  Ch.  Dlv. 
302,  306  ;  Ware  v.  Gardner,  Law  R.  7  Ex.  317,  321 ;  Wheaton  v.  Sexton, 
4  Wheat.  503;  Jones  v.  Clifton,  107  U.  S.  225,  229,  230;  Clayton  v. 
Brown,  17  Ga.  217,  219  :  Lyman  v.  Cessford,  15  Iowa,  229,  234  ;  Enders 
V.  Williams,  1  Met  (Ky.)  346,  350 ;  Erdman  v.  Rosenthal,  60  Md.  312, 
316. 

9  Lee  v.  Matthews,  10  Ala.  682,  687 ;  Larkin  v.  McMulUn,  49  Pa.  St. 
29,  34,  35  ;  ante,  U  118  a,  119. 

10  Clayton  v.  Brown,  17  Ga.  217, 219 ;  Enders  v.  Williams,  1  Met. 
Ky.)  346,  350. 

11  Spaulding  v.  Drew,  55  Vt.  255,  257.  See  Walker  v.  Carriugton,  74 
lU.  445, 465  ;  Early  v.  Rolfe,  95  Pa.  St.  58, 60 ;  ante,  J  84. 

12  Bank  v.  Lee,  13  Peters,  107,  118  ;  Drake  v.  Glover,  30  Ala.  390 ; 
Murray  v.  Fox,  11  Mo.  555.  565 ;  Palmer  v.  Cross,  1  Smedes  &  M.  48, 68 ; 
Carpenter,  27  N.  J.  Eq.  502,  504 ;  Early  v,  Rolfe,  95  Pa.  St.  58,  61 ;  Ladd 
V.  HUdebrant,  27  Wis.  135, 143 ;  9  Am.  Rep.  445 ;  post,  ?  417. 

13  Bank  v.  Lee,  13  Peters,  107, 118  ;  supra,  n.  12  ;  ante,  U  62, 66,  68. 

14  Pierce,  7  Biss.  426,  429 ;  Moreland  v.  Myall,  14  Bush,  474,  477 ; 
Bowen  v.  Amsden,  47  Vt.  569, 573. 

15  Lyman  v.  Cessford,  15  Iowa,  229, 234. 

16  See  DUts  v.  Stevenson,  17  N.  J.  Eq.  407, 414, 

17  See  Clayton  v.  Brown,  17  Ga.  217,  219. 
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18  See  Sumphrles  v.  Harrison,  30  Ark.  79 :  &elover  v.  Commercial, 
7  Cal.  266  ;  Price  t>.  ^nchez,  8  Fla.  136 ;  Smith  v.  Hewett,  13  Iowa,  »4, 
96 ;  OdeU  V,  Lee,  14  Iowa,  411, 413 ;  pott,  i  232. 

19  Jones.  19  Iowa,  2^6,  240 ;  Tea^rue  v.  Downs,  69  N.  C.  280,  287 ; 
Lewis  V.  Caperton,  8  GratU  148, 165 ;  post,  1 12S. 

20  M(L  R.  C.  1878,  Ho,  p.  390. 

21  Euders  v.  Williams,  1  Met.  (Ky.)  316,  850 ;  ante,  ?  120. 

22  Cox,  Law  R.  1  Ch.  DIv.  802,  306 ;  Ware  v.  Gardner,  Law  R.  7  Eq. 
317,321. 


Article  VII.  —  Remedies  Respecting  Postnuptial 

Settlements. 

i  122.    In  general, 
i  123.    Of  parties,  etc. 
i  124.    Of  creditors. 

J  128.  Bemedies  in  general.— The  remedies  depend 
almost  entirely  on  the  special  modes  of  procedure  in 
the  different  States.^  The  remedies  available  at  the 
time  of  the  conveyance  or  any  new  one  may  be  resorted 
to.'  A  brief  summary  of  the  ordinary  remedies  of  the 
parties  and  of  creditors  is  hereinafter  given.' 

1  See  fully  Bump  Fraud.  Conv.  ch.  22. 

2  Blenkinsoff,  1  DeGex,  M.  &  G.  495, 12  Beav.  568 ;  ante,  1 2L 

3  J>o»<,  J?  123, 124. 

§  123.  Bemedies  of  partios,  etc.  —  Any  settlement  be- 
tween the  parties  is  usually  enforced  in  equity.  ^  There 
the  wife  may  have  it  specifically  performed,'  or  recti- 
fied ; '  and  where  she  and  her  husband  have  conveyed 
her  property  in  trust  for  her  sole  separate  use,  she  may 
after  his  death  have  it  conveyed  back  to  her ;  *  so  when 
he  has  bought  property  in  his  name  with  her  money, 
she  may  compel  him  to  convey  to  her.^  But  the 
grantor  cannot  revoke  a  settlement*  or  have  it  set 
aside,^  except  for  fraud.*  No  one  not  a  party  or  cred- 
itor has  any  remedies  at  all.' 

1  Jones,  18  Md.  464, 468  ;  ante,  H  42,  Bii. 

2  Grain  v.  Shipman,  45  Conn.  572, 581. 
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3  Hanley  v.  Pearson,  Law  B.  13  Ch.  D.  645, 548. 

4  Tucker,  75  Pa.  St.  354, 356. 

5  Keller,  45  Md.  270,  272 ;  post,  BESX7I.TINa  Tbusts,  }  132. 

6  Garner  v.  Oraves,  54  Ind.  188, 192 ;  post,  {  127. 

7  Hlldreth  v.  Eliot,  8  Pick.  293, 29« ;  Cushwa,  5  Md.  44, 60 ;  Bowser, 
82  Pa.  8t.  67,  59  ;  ante,  g  100. 

8  Stone  v.  Wood,  85  III.  603, 600  ;  ante,  ^  110. 

9  See  ante,  110 ;  Currier  v.  Ford,  26  III.  458  ;  Thompson  t'.  Moore, 
36  Me.  17 ;  Cushwa,  5  Md.  44,  50 ;  Lemay  v.  Bibeau,  2  Minn.  2J1 ; 
Graser  v.  Stellwagen,  25  N.  Y.  365;  Byrod,  31  Pa.  St.  341 ;  Norton  v. 
Kearney,  10  Wis.  443. 

§  124.  BemedieB  of  creditors. — Courts  of  law  and 
equity  have  concurrent  jurisdiction  over  fraudulent 
conveyances ;  ^  a  creditor  may  treat  the  settlement  as 
voidable,  and  apply  to  equity  to  have  it  set  aside,*  or  as 
void  and  attach  personalty,'  or  having  bought  the 
realty  sue  in  ejectment.*  But  if  the  grantor  has  never 
held  the  legal  title,*  as  where  a  husband  has  made  a 
purchase  and  taken  the  deed  in  his  wife's  name,*  the 
creditor  must  proceed  in  equity ;  ^  so  in  the  case  of  bona 
fide  valuable  but  inadequate  consideration.^  A  subse- 
quent creditor  has  no  remedy  in  the  absence  of  fraud 
in  fact,*  but  when  an  existing  creditor  has  had  a  settle- 
ment set  aside  subsequent  creditors  may  participate  in 
the  fund.io 

1  Mulford  V.  Peterson,  35  N.  J.  Eq.  127,  133  ;  Bump  Fraud.  Con- 
vey. 530,  531. 

2  Bump.  Fraud.  Convey.  534. 

3  Cooke,  43  Md.  522,  523  ;  Green  v.  Early,  39  Md.  223,  229,  230. 

4  O'Hara  v.  Dilworth,  72  Pa.  St.  397,  403, 404. 

5  Low  V.  Marco,  52  Me.  45,  49. 

6  Pk>«<,  {132. 

7  Bump  Fraud.  Convey.  532  ;  post,  \  132. 

8  Wright  V.  Stanard,  2  Brock.  311,  314 ;  ante,  \  106. 

9  Lynch  v.  Raleigh,  3  Ind.  273,  275 ;  ante^  §  117.  But  see  Jenkyn  v. 
Vaughan,  3  Drew.  419, 424 ;  Herschfeldt  v.  George,  6  Mich.  45o,  466. 

10  Klpp  V.  Hanna,  2  Bland.  26,  35;  Thompson  v.  Dougherty,  12 
■Serg.  A  R.  448.  455,  456 ;  Iley  v.  l^iswanger,  1  McCord  Ch.  518, 522 ; 
ante,  2  117 ;  Bump  Fraud.  Convey.  324. 
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ABTICIiE   III.  —  PARTICCIiAR  KiNDS  OF  SETTLEMENTS. 

{  12S.  Deeds. 

{  120.  EqultabJe  Jolntnre. 

{  127.  Parol  grlfts  of  personalty. 

i  128.  Bank  deposits. 

1  129.  Mingling  of  property. 
i  190.  Services  and  labor. 

}  131.    Improvements  on  real  estate, 

2  132.    Besalting  trusts. 

I  133.    Liife  Insurance  policies. 
I  134.    Suretyships. 

2  125.  Deeds  of  setUement.  —  Deeds  of  settlement  be- 
tween husband  and  wife,  especially  in  the  case  of 
separation,^  are  common,  and  though  it  is  usual  to 
make  them  through  the  intervention  of  trustees,*  this 
is  not  necessary,'  but  where  a  trustee  is  needed  the 
husband  is  treated  as  such.*  Such  deeds  are  always 
good  in  equity  if  equitable.*  To  exclude  the  husband's 
marital  rights  in  real  estate  the  deed  should  contain 
express  words,'  but  every  gift  of  personalty  from  hus- 
band to  wife  is  presumed  to  be  for  her  sole  and  sepa- 
rate use.^  In  other  respects  such  deeds  are  like  deeds 
between  strangers ;  for  example,  they  may  be  delivered 
in  escrow ;  *  they  are  binding  on  the  parties  by  estop- 
pel.* All  the  property  rights  of  the  parties  are  often 
settled  by  deed.^<> 

1  Stewart  M.  (ft  D.  SH82-19L 

2  Barron.  24  Vt  375. 398. 

8  Jones  V.  Clifton,  101  U.  S.  225,  229.  See  Stewart  M.  <&  D.  9  186 ; 
anUj  H  41-43. 

4  Crooks,  84  Ohio  St.  610,  616  ;  Duffy  v.  Insurance,  8  Watts  &  S. 
413,433. 

5  Bhepard,  7  Johns.  Ch.  57 ;  11  Am.  Dee.  396 ;  Ewells  Lead.  Cas. 
Coy.  280  :  Sims  v.  Blckets,  35  Ind.  181, 192 ;  9  Am.  Dec.  679. 

6  Plumb  V.  Ives,  89  Conn.  120, 123 ;  Hoyt  v.  Parks,  39  Conn.  357, 360. 
861 ;  Bowen  v.  Lebree,  2  Bush,  112,  115 ;  Hutchinson  v.  Mitchell,  39 
Tex.  487,  492  ;  pott,  i  20L 

7  Helmetag  v.  Frank,  61  Ala.  67, 68 ;  Demlng  v.  Williams,  26  Conn. 
226, 231 ;  Story  v.  Marshall,  24  111.  305, 306. 
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8  Crooks,  34  Ohio  St.  610, 616. 

9  Mulford  V.  Peterson,  36  N.  J.  L.  127, 136 ;  poat,  {  412. 
10    Stewart  M.  &  D.  U  182-19L 

g  126.  Eqoitablo  Jointure.— When,  in  a  settlement 
there  is  a  provision  for  the  wife  expressly  in  lieu  of 
her  dower,  she  will,  after  her  husband's  death,  be  com- 
pelled to  elect  to  take  either  such  provision  or  her 
dower ;  she  cannot  take  both.^ 

1  See  antet  i  105,  n.  10 ;  Stewart  M.  &  D.  ^3  43  a,  182 ;  post,  H  266, 
267,  27«i. 

§  127.  Parol  gifts  of  personalty.  —  Gifts  of  personalty 
between  husband  and  wife  are  usually  good  in  equity 
if  not  at  law;i  but  as  they  are  transfers  of  property 
without  consideration,^  they  are  invalid  as  against  cred- 
itors, whose  rights  they  prejudice.'  Gifts  cattsa  mortis 
differ  from  gifts  inter  vivos  only  in  that  the  former  are 
revoked  if  the  donor  does  not  die  as  expected,*  and  are 
therefore  not  separately  discussed.*  The  two  essentials 
of  a  gift  are,  (1)  the  donor's  intent  to  vest  the  title  in 
the  donee ;  *  (2)  the  execution  of  such  intent  by  actual 
or  constructive  delivery.^  If  a  gift  is  good  only  in 
equity,  in  must  be  fair,*  reasonable,®  not  extravagant,^® 
in  fine,  equitable."  But  once  executed  a  gift  is  irrevo- 
cablo,^2  except  under  the  civil  or  Spanish  law.^ 

1.  The  donor^s  intention  to  vest  the  title  in  the  donee 
must  be  clearly  proved,^*  and  is  a  mere  question  of 
fact,  as  in  the  case  of  gifts  between  strangers.^  But 
special  presumptions  arise  from  the  relation  of  the 
parties.'^  Tlius,  if  a  husband  buys  property  in  his 
wife's  name,  a  gift  thereof  to  her  is  prima  facie  pre- 
sumed ;^^  so  if  he  takes  a  promissory  note  for  a  debt 
due  him  payable  to  her,"  or  puts  stock  in  her  name,^' 
or  deposits  money  to  her  credit ;  ^  so  if  a  note  is  taken 
payable  to  him  and  her,  though  he  may  dispose  of  it 
during  his  life,''  and  perhaps  by  will,'-^  she  takes  it  as 
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survivor."  Still,  these  presamptions  may  always  be 
rebutted  and  the  real  intent  shown.**  On  the  other 
hand,  when  a  wife  consents  to  her  husband's  expend- 
ing her  money,  a  gift  of  it  to  him  is  presumed,^  unless 
she  shows  that  their  intent  was  different ;  for  example, 
that  he  received  it  as  her  agent,*'  or  as  a  loan.*^  So  a 
g^ft  is  presumed  if  by  her  consent  he  changes  her 
realty  into  personalty ,*8  where  personalty  is  by  law 
his ;  ^  but  the  mere  possession  and  user  of  her  chattels 
by  him  is  of  itself  no  evidence  of  a  gift  from  her  to 
him.M 

2.  Delivery  must  be  clearly  proved.'^  A  mere  decla- 
ration, as  "  I  give  you  this  property,"  without  delivery 
is  merely  an  inchoate  gift,**  and  is  treated  as  a  promise 
to  make  a  gift** — a  promise  which  not  even  courts  of 
equity  enforce,**  The  same  is  true  though  the  declara- 
tion be  in  writing,*^  but  not  if  the  writing  be  under 
seal,**  by  virtue  of  the  principle  of  estoppel.*^  Decla- 
rations are  usually  evidence  only  of  intent  ;**  delivery 
must  be  proved  by  facts  showing  actual,  constructive, 
or  symbolic  change  of  possession.**  When,  however, 
a  husband  purchases  property  for  his  wife  as  a  gift,  de- 
livery to  him  is  delivery  to  her,*^'  and  subsequent  pos- 
session by  him  is  her  possession.*^  So  that,  when  a 
husband  bought  a  horse  for  his  wife,  the  gift  was  up- 
held, though  he  kept  the  horse  in  his  stable.**  But  it 
might  have  been  otherwise  had  he  first  bought  it  for 
himself  and  then  given  it  to  her;**  as  when  he  gave 
her  a  wagon  but  retained  possession  thereof  and  used 
it  as  before.**  Except  in  the  case  of  personal  orna^ 
ments  and  apparel,*^  it  is  very  difficult  to  prove  actual 
delivery  between  husband  and  wife  who  are  living 
together ;  *•  as,  for  example,  delivery  of  household  fur- 
niture,*^ and  especially  so  when  the  question  of  fraud 
against  creditors  arises.*^    And  it  may  be  said  that  the 
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only  safe  delivery  is  by  instroment  under  seal  as  be- 
tween the  i>arties,*  and  by  recorded  instrument  as 
against  creditors.^o  Delivery  by  order  is  not  perfected 
until  tlie  order  is  accepted  or  executed  ;^^  until  such 
time  it  may  be  revoked  *'  and  is  revoked  by  the  donor^s 
death.^  Delivery  is  not  perfect  unless  accepted  by  the 
donee.** 

1  See  Mews,  15  Beav.  S29 ;  Kitchen  v.  Bedford,  13  Wall.  413, 418  ; 
Eddlns  V.  Bock,  23  Ark.  507, 509 ;  Peck  r.  Bnimma^n,  31  CaL  440, 446 ; 
Deming  v.  WUllams,  26  Conn.  23S,  230 ;  Manny  v.  Rixford,  44  111.  123, 
1S3  ;  Clawson,  25  Ind.  229,  239 ;  Thomas  r.  Harkness,  13  Bush,  23,  27, 
2S ;  Hutching  v.  Dixon,  11  Md.  29,  •» ;  Dllts  r.  Stevenson,  17  N.  J.  Eq. 
407,  413;  Seymour  v.  Fellows,  ~  X.  Y.  ITS,  179;  Paschall  v.  Hall,  5 
Jones  Eg.  106, 110 ;  Ckntes  r.  Gerlach.  44  Pa.  St.  43, 45 ;  Fox  v.  Jones,  1 
\V.  Va.  305,  217 ;  anUt  1 4i.  Her  eqoitahle  title  becomes  legal  after 
her  husband's  death :  Underhill  v«  Mofgan,  33  Conn.  105, 106 ;  Thomas 
V.  Harkness.  13  Bush,  23, 381 

2  Xnte,  U  104-106. 

S    1  Parsons  Cont  236 ;  aiife,  ii  Mn»  111.  U3-117. 

4  Couser  v.  Snowden,  54  Md.  ITS,  1S3 ;  1  Parsons  Cont  238, 237. 

5  They  are  valid :  Marshall  r.  Jaqnith,  134  Mass.  138.  See  Lawson. 
1  P.  Wms.  441,  442;  Miller.  3  P.  Wins.  S56,  358;  Walter  ?).  Hodge,  2 
Swanst.  92 ;  Whituey  v.  Wheeler,  116  Mass.  490,  492 ;  Whitaker,  52 
X.  Y.  36S,  371. 

6  Manny  r.  Rixford,  44  lU.  129, 133 ;  SkiUman,  13  N.  J.  Eq.  403, 407  ; 
Paschall  r.  Hall,  5  Jones  Eq.  103,  lia 

7  See  generally,  Connor  v.  Trawick,  37  Ala.  283 ;  1  Ala.  Sel,  Cas. 
2SS:  C4unp,  36  Conn.  6S;  4  Am.  Rep.  39;  Minor  v.  Rogers,  40  Conn^ 
512 ;  K  Am.  Rep.  69 ;  Kerrigan  v.  RouUgan,  43  Conn.  17,  23  ;  Wheeler, 
4H  Conn.  503 ;  Evans  v.  Lipscomb,  31  Ga.  71 ;  Cranz  v.  Krager,  22  III, 
74 ;  Tavlor  r,  Henry,  48  Md.  550 ;  30  Am.  Rep.  4S6 ;  Davis  v.  Ney,  125 
Mass.  590 ;  28  Am.  Rep.  V2 ;  Kimball  v.  Leland,  110  Ma-ss.  325 ;  Crit- 
tenden ti.  Phcenix.  41  Mich.  442 ;  Curry  tJ.  Powers,  70  N.  Y.  212 ;  26 
Am.  Rep.  SH ;  Tilllnghast  v.  Campbell,  80  Pa.  St.  2J8, 306  ;  Wheatou, 
S  R.  I.  636 ;  S  Am.  Rep.  621 ;  infra,  notes  31-54 ;  ante,  S 120. 

«    Caawson,  25  Ind.  229, 239 ;  Hatch  v.  Gray,  21  Iowa.  29, 32. 

9   Coat«  ti.  Geriach,  44  Pa.  St  43, 45. 
10   Paschall  t«,  HalU  5  Jones  Eq.  108,  HO. 
i:    Anfe,  ?  4S. 

12  GRTner  n.  Graves,  54  Ind,  188, 192,  See  Rivers  v,  Carleton,60  Ala, 
40  :  Chow,  88  Iowa,  405,  406. 

n  FnlleT  n,  FeisTKion,  26  Oal,  546,  574  ,*  Bradshaw  v.  Mayfield,  18 
Tex,  21, 2ft  ;  Ferris  ij.  Parker,  13  Tex,  SS5.' 

M  Jennfnfif*  v.  TlftvK  Ja  Oonn.  134,  142 ;  Mannf  v.  Rixford,  44  111. 
1251,  1S> :  Skillman.  IS  X.  J.  Eq.  40.%  407 ;  Neufville  v.  Thompson,  :i 
K<lw  Oh.  «.  w  :  PasohaJl  r.  Hall,  ,5  Jones  Eq,  108,  109,  112 ;  Earl  Vi 
i'liarapion,  t-S  Pa,  Nt.  191  194  ;  Bradshaw  r.  Mayfield,  18  Tex.  21, 25. 

I?   2  ^-honl,  Pers.  Prop.  «5 ;  I  Parsons  Cont.  234. 

T5    Trvtnf  »..  Gr©e^'«*,  «  Gmtt  411, 417,   See  Welch,  63  Mo.  57,  61 ; 
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17    Jackson,  91  U.  a  122, 125 ;  pocC,  {  132. 

IS  Phelps,  20  Pick.  5d6,  559 ;  Rjmders  v.  Crane,  8  Daly,  889,  847 ; 
Scott  V.  Innes,  10  Bosw.  314,  320. 

19  Mason  V.  Fuller,  36  Conn.  100, 163 ;  Jennings  v.  Davis,  81  Gonn. 
134, 142, 143 ;  NeufvUle  v. -Thompson,  3  Edw.  Ch.  92, 94. 

20  Howard  v.  Windham,  40  Vt.  597,  599  ;  post,  1 128. 

21  Towle,  114  Mass.  167, 168. 

22  PUe,  6  Lea,  506,  511 ;  40  Am.  Bep.  50. 

23  Sandford,  68  N.  Y.  60, 72  ;  46  N.  Y.  723  ;  post,  H  128, 132. 

24  Snider  v.  Bidgeway,  49  111.  522,  524  ;  cases  cited  po*t,  i  128. 

25  T3'8on,  64  Md.  85, 38  ;  Mellinger  v.  Bansman,  46  Pa.  St.  522, 529 ; 
ante,  |  42. 

26  A7ite,  9  86. 

27  AnU,ii2. 

28  See  CUANQB  OF  RSAIiTY  INTO  PKBSOXALTY,  pOSt,  {  136. 

29  Latimer  v.  Olenn,  2  Bush,  635,  643. 

CO  White  V.  Zone,  10  Mich.  383, 335 ;  Allen  v.  Miles,  36  Miss.  MO,  644  ; 
ante,  i  119. 

31  Dilts  V.  Stevenson,  17  N.  J.  Eq.  407,  413, 414.  See  Cotteen  v.  Mis- 
slag,  1  Madd.  176, 183  ;  Woodruff  v.  Clark,  42  N.  J.  L.  198,  202  ;  supra, 
n.  7  ;  infra,  notes  32-37  ;  ante,  I  120. 

32  Pierce,  7  Blss.  426,  427 ;  Machen,  38  Ala.  364,  368 ;  Woodson  v. 
Pool,  19  Mo.  340,  345  ;  Dilts  v.  Stevenson,  17  N.  J.  Eq.  407,  414  ;  Wade  v. 
Cantrell,  1  Head,  346,  347.  See  Prater  v.  Frazier,  11  Ark.  249  ;  Hender- 
son, 21  Mo.  379.  Husband's  naked  declarations  are  no  evidence  as 
against  third  parties  of  wife's  title :  Hanson  v.  Millett,  55  Me.  184, 190 ; 
Parvin  v.  Capewell,  46  Pa.  St.  89,  93. 

33  2  Schoul.  Pers.  Prop.  71. 

34  Cotteen  v.  Missing,  1  Madd.  178,  183  ;  Breton  v.  Woollven,  Law 
R.  17  Ch.  Div.  416, 421 ;  Crooks,  34  Ohio  St.  610,  615. 

85   Breton  v.  Woollven,  Law  R.  17  Ch.  Div.  416,  421. 

ze  Fox,  Law  R.  1  Ch.  Div.  302,  306 ;  Enders  v.  Williams.  1  Met. 
fKv.)  346,  350 ;  Mulford  v.  Peterson,  35  N.  J.  L.  127,  136.  See  Mc- 
Cutchen,  9  Port.  650. 

37  2  SchouL  Per.  Prop.  84  ;  post,  g  409. 

38  See  Olds  t».  Powell,  7  Ala.  653;  Burney  v.  Ball,  24  Ga.  5a5 ; 
Morisey  v.  Bunting,  1  Dev.  3 ;  Sims  v.  Saunders,  Harp.  374  ;  2  Schoul. 
Per.  Prop.  85. 

39  See  1  Parson's  Cont.  234  ;  2  Schoul.  Per.  Prop.  69  et  sea.;  ante, 
{120. 

40  Scott  V.  Simcs,  10  Bosw.  314,  320. 

41  See  Wheeler,  43  Conn.  503, 509 ;  Stewart  v.  Ball,  33  Mo.  154, 156 ; 
ante,  \ 

42  Wheeler,  43  Conn.  503,  609. 

43  Wheeler,  43  Conn.  503,  500. 

44  Dilts  V.  Stevenson,  17  N.  J.  Eq.  407,  414. 

45  Pierce,  7  Blss.  426, 427 ;  Rogers  v.  Fales,  5  Pa.  St.  154, 158. 

46  Ante,  i  121, 

47  Pierce,  7  Blss.  426, 428.    Compare  Allen  v.  Cowan,  23  N.  Y.  502. 
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48  Bump  Fraud.  Convey,  ch.  6 ;  ante^  \\  111,  121. 

49  See  Millers  v.  Andrus,  1  La.  An.  237 ;  Hutchlns  v.  Dbcon,  11  Md. 
29,41;  Woodson  v.  McClelland,  4  Nev.  496;  Brum  met  v.  Barber,  2 
Hill  (S.  C.)  107 ;  cases  tupra,  n.  36.    Consult  cmU,  \\  102, 129, 125. 

50  See  Hatch  v.  Oray,  21  Iowa,  29, 32 ;  Lyman- v.  Cessford,  IS  Iowa, 
229, 334  ;  ante,  8  121. 

51  Bee  Chalmers  Bills  A  Notes,  261, 262 ;  Bromley  v.  Brunton,  37 
Law  J.  Ch.  902 ;  Law  R,  6  Eq.  275  ;  Hughes  v.  Stubbs,  llJur.  N.  8.  913  ; 
Howard  v.  Pace,  15  Ga.  486.    It  is  a  revocable  agency. 

52  Taylor  v.  Henry,  48  Md.  550,  557. 558  ;  90  Am.  Bep.  488. 

53  See  Jones  v.  Lock,  Law  R.  I  Ch.  25 ;  Beak,  Lp,w  R.  13  Eq.  48»  ; 
Smith,  3  Stew.  564  ;  Taylor  v.  Henry,  48  Md.  660, 658 ;  80  Am.  Rep.  486  ; 
Wellborn  v.  Odd  Fellows,  56  Tex.  Ml,  505;  po»U  \  128. 

64    2  Schoul.  Per.  Prop.  85. 

• 

I  128.  Bank  deposits  of  husband  and  wife. — A  deposit 
by  a  husband  of  his  own  money  in  the  names  of  him- 
self and  wife  is  not  in  itself  a  gift  to  her,^  and  if  it  is 
simply  psCyable  to  her  she  is  a  mere  agent  to  draw  it,* 
and  her  agency  ceases  on  his  death.'  If  the  deposit  is 
made  in  her  name  alone,  its  effect  depends  on  the  cir- 
cumstances of  the  case ;  prima  facie,  except  where  the 
community  system  prevails,*  it  is  a  gift  to  her,^  good 
against  his  heirs,^  though  not  against  his  creditors  ;9 
but  it  may  be  shown  that  it  was  not  a  gift  to  her,*  as 
where  it  was  intrusted  to  her  for  the  support  of  the 
family.^®  Of  course  as  between  her  and  the  bank  she 
may  draw  it,  if  the  deposit  is  in  her  sole  name."  So  if 
she  deposits  his  money  with  his  consent  in  her  name, 
the  deposit  is  deemed  a  gift  to  her."  But  a  gift  by  a 
husband  to  his  wife  of  a  deposit  in  his  name,  must  be 
perfected  by  delivery."  A  check  alone  is  not  delivery," 
and  if  he  dies  before  his  wife  draws  the  money  or  has 
the  check  accepted,  the  gift  does  not  take  effect.'* 

1  Brown,  23  Barb.  565,  568, 569.   See  Green,  11  Week.  Dig.  374 ;  poat^ 

f  311. 

2  See  ante,  {{  8»-98. 

3  Wellborn  v.  Odd  Fellows,  66  Tex.  501, 505 :  Second  v.  Wrlffhtson, 
13  Md.  Law  Bee.  184,  Feb.  7, 1885. 

4  Way  V.  Peck,  47  Conn.  23,  25 ;  McClusky  v.  Provident  Inst.  106 
Mass.  300,  306. 

5  Wellborn  v.  Odd  FeUows,  66  Tex,  601,  504  ;  post,  U  312-319. 
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6  Howard  v.  Windham,  40  Vt  507,  590. 

7  risk  V.  Cushman,  6  Cush.  20,  25 ;  Howard  v.  Windham,  40  Vt 
597, 509. 

8  Ames  v.  Chew,  5  Met  S20,  823 ;  Spelman  v.  Aldrich,  128  Mass. 
113, 117. 

9  Way  V.  Peck,  47  Conn.  23, 25 ;  McCubbln  v.  Patterson,  18  Md.  179, 
184  ;  McClnsky  v.  Provident  Inst  103  Mass.  300, 306. 

10  McCubbin  v.  Patterson,  16  Md.  179,  184  ;  Bates  v.  Brockport,  88 
N.  Y.286. 

11  Sweeny  v.  Boston,  116  Mass.  384,  386. 

12  Jennings  v.  Davis,  31  Conn.  134, 142,  143. 

13  ^nte.  H  120, 127. 

14  Chalmers  Dig.  Bills,  etc.  art  262. 

15  Couser  v.  Snowden,  54  Md.  175, 183 ;  ante,  {  127.     . 

§  129.  IfiTigling  of  wife's  with  husband's  property.— 
When  property  of  a  wife  has  become  mixed  with  that 
of  her  husband  questions  arise  as  to  the  rights  therein 
of  the  respective  parties  and  their  creditors.*  If  an 
ascertainable  sum  of  a  wife's  money  is  mingled  by  her 
husband  with  his  own  without  her  consent,*  or  upon  an 
understanding  that  it  shall  be  returned,^  she  is  to  the 
extent  of  such  sum  her  husband's  cestui  que  trust  or 
creditor;*  but  her  consent  alone  to  such  a  course  is 
merely  evidence  of  a  waiver  of  her  rights  and  a  gift  to 
him.^  Thus,  if  a  fund  of  their  mingled  means  is  in- 
vested with  the  consent  of  both  in  the  name  of  one,  a 
gift  to  that  one  is  prima  facie  intended,*  but  the  other 
may  show  that  he  or  she  did  not  relinquish  his  or  her 
rights,  and  establish  a  resulting  trust,^  or  come  in  as  a 
creditor.*  So,  if  he  invests  a  joint  fund  in  her  name 
his  creditors  can  attack  the  investment  only  to  the 
extent  of  his  interest.'  If,  however,  the  amount  of 
money  mingled  is  not  ascertainable  she  cannot  recover 
from  him  or  his  estate.^®  If  by  statute  her  separate 
earnings  are  hers,  she  has  thereby  no  interest  in  money 
earned  jointly  with  her  husband ;  ^  she  must  keep  her 
separate  property  separate ;  **  nor  can  she  claim  a  gift 
to  her  of  her  earnings  if  these  are  mingled  with  her 

H.  &  W.-17. 
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husband's;*'  in  such  case  there  is  no  delivery;"  so 
that  usually  a  Joint  business  of  husband  and  wife  is  the 
husband's  business,^  and  she  has  only  the  rights  of  a 
creditor,**  and  these  only  to  the  extent  of  money  actu- 
ally loaned."  But  she  does  not  yraive  her  title  to  chat- 
tels by  allowing  her  husband  to  use  them,  and  mingle 
them  with  his  own,*^  as  in  the  case  of  furniture;** 
though  of  course  she  may  give  them  to  her  husband.^o 
The  mingling  by  making  improvements  on  land  2*  is 
separately  considered.  When  husband  and  wife  died 
about  the  same  time,  each  leaving  a  separate  estate, 
they  were  held  equally  entitled  to  a  fund  found  in  her 
trunk.** 

1  See  Hardtn  v.  Darwin,  06  Ala.  55, 63  ;  Chambers  v.  Blchardson, 
67  Ala.  85, 90 ;  Dent  v.  Sloueb,  40  Ala.  518,  523;  Bridfres  t'.  Philips,  25 
Ala.  136,  138 ;  I^ngford  v.  Thurlby,  70  Iowa,  105,  107  ,  Hawkuis  v. 
Providence,  119  Mass.  606,598;  20  Am.  Rep.  353;  McClusky  v.  Provi- 
dent, 103  Maas.  300,  306 ;  Glover  v.  Alcott,  11  Mich.  470, 479 ;  Pawley  r. 
Vofirel,  42  Mo.  291,  302 ;  Quldort  «.  Pergcaux,  18  N.  J.  Eq.  472,  480 ; 
Freeman  v.  Orrer,  6  Dner,  476, 479 ;  Filch  v.  Rathbun,  61  n.  Y.  579, 
581 ;  Rlrkback  v.  Ackroyd  11  Hun,  365,  366 ;  GUdden  v.  Taylor,  16 
Ohio  St.  509,  521 ;  post,  i  311 

2  Gover  V.  Owlngs,  16  Md.  91, 99 ;  ante,  i  43. 

3  Hill,  38  Md.  183, 185 ;  anU,  {  43. 

4  Dent  V.  Slough,  40  Ala.  518,  523 ;  Chambers  v,  Blchardson,  57 
Ala.  85, 90 ;  ante,  {  43. 

a  Hawkins  v.  Provldenoe,  119  Mass.  596,  508;  20  Am.  Rep.  353; 
ante,  (f  43, 127. 

6  Hardin  v.  Darwin,  06  Ala.  6S,  63;  Adlard.  05  111.  212,  216,  217  ; 
Jacobs  V.  Miller,  50  Mich.  119, 124.    Consult  po«^  1 132 ;  ante,  {  127. 

7  Hardin  v.  Darwin,  66  Ala.  55, 63 ;  poat,  i  132. 

8  Chambers  v.  Richardson,  57  Ala.  85, 90. 

9  Bridges  v.  Phillips,  25  Ala.  136, 138 ;  ante,  i  106 ;  post,  i  432.  Unless 
she  is  estopped :  JPost,  {  417. 

10  McClusky  v.  Provident,  103  Mass.  300,  306 ;  Glover  v.  Alcott,  11 
Mich.  470,  479. 

11  ^n^«,  {  65 ;  po«^  {  228. 

12  Birkback  v.  Ackroyd,  11  Hun,  36B,  36flL 

13  Quidort  t).  Pergeaux,  18  N.  J.  Eq.  472, 480 ;  Pawley  v.  Vogel,  42 
Mo.  291,  302,  303  ;  ante,  $  65. 

14  Delivery  essential,  ante,  U  120, 127. 

15  Dent  v.  Slough,  40  Aia.  618,  523 ;  Langford  v.  Thurlby,  70  Iowa, 
105, 107  :  Freeman  v.  Orrer.  d  Duer.  47iB,  479 ,  ante,  K  65, 87. 93. 

16  GUdden  v.  Taylor,  16  Ohio  St.  509, 52L 
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17  Bent  v.  Slough.  40  Ala.  518,  523;  Chambers  v.  Blchardson,  S7 
Ala.  85, 90  :  Glover  v.  Alcott,  11  Mich.  470,  479. 

18  Illch  V.  Rathbun,  61  N.  Y.  579,  581. 

19  Filch  V.  Rathbun,  61  N.  Y.  579, 581. 

20  Shirley,  9  Paige,  363, 365. 

21  :Post,  i  131. 

22  Bereren  v.  Van  Liew,  38  N.  J.  Eq.  637,  reversing  3b  N.  J.  Eq.  251. 

f  130.  SetUements  of  personal  labor,  etc. — A  husband 
may  labor  gratuitously  for  his  wife,^  as  in  the  manage- 
ment of  her  property,*  and  his  creditors  do  not  thereby 
acquire  any  rights  against  her  or  her  property.'  When 
a  wife's  services  are  in  law  her  husband' s,*  he  cannot  as 
against  his  creditors  give  her  money  already  earned,* 
Buoh  earnings  are  no  consideration  for  a  settlement ;  < 
but  even  as  against  his  creditors  he  may,  it  seems, 
abandon  all  rights  in  her  future  earnings^  When  a 
wife  is  entitled  to  her  separate  eamings,^  if  she  labors 
jointly  with  her  husband  without  any  special  under- 
standing, it  is  presumed  that  she  intended  to  give  her 
services  to  l^m.' 

1  See  HnsBAin>  as  Wife's  AeEirr,  antet  }|  M-88L 

2  Aldridge  v.  Mnirhead,  101  U.  S.  397, 899. 

8  Cooper  v.  Ham,  49  Ind.  393, 416 ;  Miller  v.  Peck,  18  W.  Va.  75, 99 ; 
ante,  {87. 

4    Ante,  {  65. 

6    Cramer  v.  Reford,  17  N,  J.  Eq.  367, 880t 

6    Ante,  1 105,  n.  28. 


...         ^    .   against 

creditors:  Bashim  v.  Chamberlain,  7  Men.  B.  443,  444,  445.  Void 
against  existing  creditors:  Olase  v.  Blake,  66  Ala.  879,  38o ;  Pinkston 
V.  McLemore,  31  Ala.  308,  311.  Void  against  subsequent:  Keith  v. 
Woombell,  8  Pick.  211, 213.  Not  void  agidnst  subsequent  u  nless  actual 
fraud :  Glaze  v.  Blake,  66  Ala.  879,  385.  Good  against  devisees '  Jones 
V.  Reld,  12  W.  Va.  350. 364 ;  29  Am.  Rep.  456.  Her  earnings  not  liable 
to  be  attached  for  his  debts  if  his  earnings  are  exempt:  Hoyt  j. 
White,  46  N.  H.  45, 47. 

8   AnU,  9  65 ;  post,  \  228. 

3    McClnsky  v.  Provident,  103  Mass.  300,  304  :  Hollowell  v.  Horter, 
85  Pa.  St  875, 880 ;  ante,  \\  65, 86.    Consult  pott,  \  177. 

I  131«    Improvememts  by  oxie  spouse  of  real  estate  of  other. 
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— The  land  of  one  spoone  la  not  liable  for  Improvements 
placed  upon  it  by  the  other  either  to  snch  other'  or  to 
such  other's  creditors,'  except  (I)  In  the  case  of  a  con- 
tract by  the  owner  of  the  land  which  renders  it  liable,' 
or  (2)  aa  against  oredltora.  In  the  case  ot  actual  fraud.* 
Ai  a  general  rule  Improvements  placed  upon  real 
estate  without  any  agreement  of  the  owner  to  the  con- 
trary, become  a  part  of  the  realty  and  are  lost  to  the 
party  who  places  them  there  and  to  his  creditors.' 
Besides  a  married  woman'a  lands  can  be  charged  only 
by  her  own  contract  under  some  statute'  or  in  equity,' 
and  her  husband  cannot,  except  as  her  agent  in  fact,' 
charge  them  for  her' — he  cannot,  for  example,  author- 
ize a  mechanic's  lien  on  them,"  As  between  the  par- 
ties in  the  absence  of  contract  there  seems  to  be  no 
ground  even  for  equitable  Interference,"  although 
when  a  husband  improperly  uses  his  wife's  money  to 
Improve  his  lands  equity  will  caose  her  to  be  reim- 
bursed when  the  lands  are  sold,"  Nor  onght  a  wife's 
lands  to  be  liable  at  all  for  improvements  placed  on 
them  against  her  wishes  or  without  her  consent."  But 
when  a  husband,  who,  within  the  knowledge  of  his 
wife,  is  indebted,  with  her  consent  improves  her  prop- 
erty, and  becomes  anable  to  pay  his  debts,  there  is 
good  ground  for  equitable  Interference." 


iwTiv,  JoiifB,  JnM,(,    .1.  -     .|...iaMim;tjndP... 

Klrhri".  liruni.,  Jn  Sir..  ■.';i,  :     ■  i ■■    i...itl..u,  8  KeO,  ai»;  Cas- 

wi'ii".  niii,47N.  H.jn7,ji->;rii[isi(.vi..  M"hi[|,aijin»,  in,\U;  Bano, 
SiPn.HtfSsn.am;  Coter  i.,  Kvi-iiini.,  ■]  Boa.  10,  2D;  8  Am.  Der.  SWi ; 

K'uheav.tetcTB.l'colii.W.TO;  Ho1il»rii.rrqmp,ioi.e».M4;  Premo 
r.  K"wiK,  M  Vt.  SOS;*!? ;  whiw  i.  Hlirtreiti.K  Vt.m,ai7:  Wi-lwipr 
II.  HlWtfili.M  Vt.4in,4M;  HoBB  o.  Brown,  UW.VB-^WiBaiiip 
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2  Capp  V.  Stewart,  38  Ind.  479,  482 ;  Cornlnff  v.  Fowler,  24  Iowa, 
5S4^586;  Robinson  v.  Huffman,  15  Mon.  B.  80,  83  ;  Premo  v.  Hewitt, 
65  V  t.  3iS2, 367  ;  cases  tupra,  n>  !• 

3  Crickmora  v,  Breckenridge,  51  Ind.  294,  298;  Wilson  v.  Jones, 
4ti  Md.  349,  %57.  But  see  tinder  Community  System,  Roth,  33  La.  An. 
MO  ;  potU  i  314. 

4  ComlniT  v.  Fowler,  24  Iowa,  584,  58A.  See  Hott  r.  Sorrell,  11  Ala. 
888,  408 ;  Klrby  v.  Bruns,  45  Mo.  234, 2.35  ;  Caswell  v.  Hill,  47  N.  H.  407, 
415 ;  Barto,  55  Pa.  St.  386,  392  ;  Cater  v.  Eveleigh,  4  Desaus.  Eq.  19,  20; 
6  Am.  Dec.  566 ;  cases  »upra,  n.  1. 

5  See  Mather  v.  Fraser,  2  Kay  A  J.  538 ;  Farrar  v.  Stackpole,  6 
Me.  154 ;  19  Am.  Dec.  201 ;  Green  v.  Phillips,  2b  Qratt  672 ;  21  Am.  Rep. 
323 ;  Boone  Real  Prop.  2  9. 

6  Hall  V,  Eccleston.  37  Md.  510,  619,  520 ;  post,  i  238. 

7  Perkins  v.  Elliott,  23  N.  J.  Eq.  526,  528,  533  ;  post,  {J  206,  207. 

8  Hal  ley  t;.  Huntington,  21  Minn.  325,  327 ;  ante,  H  84, 88. 

9  Capp  V.  Stewart,  38  Ind.  479,  482  ;  Ainsley  t'.  Mead,  3  Lans.  116, 
124;  Knott  v.  Carpenter,  3  Head,  642,  544 ;  Hughes  v.  Peters,  1  Cold. 
67,  70  ;  cmte,  {{  84-88. 

10  Knott  V.  Carpenter,  3  Head,  542, 544. 

11  As  gifts  are  not  discountenanced,  emte,  {{  100, 105, 127. 

12  Coleman  v.  Smith,  62  Ala.  258,  261.    Doctrine  of  resulting  trust, 
post,  i  132. 

13  Barto,  55  Pa.  St.  386,  392. 

14  Rose  v.  Brown,  11 W.  Va.  122, 137  ;  n'pra,  notes  1, 4. 

§  ld2.  Benilting  tnuts  between  liusband  and  wife. — 
1.  When  a  husband  buys  ivith  his  wife^s  money  in  his 
own  namcy  there  arises  a  resulting  trust  in  her  fa\or,^ 
unless  a  different  intention  on  her  part  is  shown ;  ^  and 
the  burden  of  proof  is  on  the  husband  to  show  she  in- 
tended a  gift  to  him,'  which  is,  however,  prima  facie 
established  by  proof  of  her  knowledge  and  consent.* 
The  wife,  on  her  part,  must  clearly  show  that  her 
money  was  paid.*  When  such  a  resulting  trust  has 
arisen,  the  husband's  creditors  cannot  complain  if  he 
conveys  the  legal  title  to  her,«  though  he  does  so  to 
defeat  their  remedies  against  the  property.^  While 
this  property  is  not  liable  for  the  husband's  debts,^  his 
bona  fide  assignee  for  value  without  notice  takes  it  clear 
of  the  trust.* 

2.  When  a  husband  buys  ivith  his  otvn  money  in  his 
wi/€*8  name  J  the  transaction  is  deemed  an  advancement 
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and  gift  to  her,'®  unless  a  different  intention  on  his 
part  is  shown,"  as  where  she  had  agreed  to  hold  it  for 
him,"  or  was  invested  with  the  title  for  his  conven- 
ience, he  being  ill,'*  or  a  foreigner.^*  In  such  cases  no 
resulting  trust  arises  in  favor  of  himself,^  or  his  heirs,^* 
but  one  does  arise  in  favor  of  such  creditors  of  his  as 
could  have  set  aside  a  direct  conveyance  of  equal  value 
from  him  to  her,'^  that  is  to  say,  existing  creditors,*® 
unless  the  settlement  was  fair  and  reasonable,*®  but  not 
subsequent  creditors,^  unless  there  was  fraud  in  fact.  21 
For  a  married  woman  may  be  trustee,  even  by  impli- 
cation and  against  her  wUl.^  Still  in  these  cases  she  is 
trustee  only  to  the  extent  of  the  money  paid  by  her 
husband.23 

3.  Every  purchase  by  a  married  woman  in  her  oum 
name  is  deemed  to  have  been  made  with  her  husband's 
money y^  but  she  may  show  her  funds  were  used.^*  So 
il  she  has  paid  only  a  part  she  is  directly  interested  in 
the  purchase  to  that  extent,*  and  holds  the  title  as 
security  27  when  it  is  assailed  by  her  husband's  cred- 
itors.® 

4.  A  purchase  by  a  married  woman  with  her  hus- 
band''s  funds  in  her  own  name  is  deemed  a  settlement 
by  him  on  her,^®  unless  it  appears  that  she  did  so 
wrongfully,'®  or  with  a  different  purpose.'*' 

5.  A  purchase  with  the  money  of  both  in  the  name  of 
one  is  deemed  a  gift  to  that  one,'^  unless  the  other 
shows  a  different  intent,^  or  a  breach  of  trust.^  If  the 
purchase  is  in  the  name  of  both,  a  tenancy  by  entireties 
is  created.'''* 

6.  A  resulting  trust  can  be  enforced  only  in  equity."* 

1  Harris  v.  Brown,  30  Ala,  401,  402;  Plnmmer  t>.  Jarraan,  44  Md. 
632, 6:« ;  Keller,  45  Md.  270,  275  ;  Wales  v.  Newbould,  9  Mich.  ^5,  fM ; 
Banicordv.  Kuhn,36Pa.  St.  383,  390;  Heady  v.  Bragg,  1  Head,  511, 
515,  516. 

2  Wales  v.  Newbould,  9  Mich.  45, 64  ;  infray  n.  11. 
8   Wales  v.  Newbould,  9  Mich.  45, 64 ;  antt,  \  86, 
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4  Consult  Tyson,  54  Md.  35, 38 ;  caite,  {{  42, 127. 

5  Plnmmer  v.  Jarman,  44  Md.  632, 638. 

6  Harris  v.  Brown,  30  Ala.  401,  402  ;  ante,  i  105,  n.  22. 

7  Wilson  V.  Sheppard,  28  Ala.  623, 629. 

8  Ready  t7.  Bragg,  1  Head,  511,  515. 

9  Oorman  v.  Wood,  168  Ga.  524 ;  Darnaby ,  14  Bnsh,  485, 488.   Consult 
€a'Ue,i  IQO, 

10  Evkyn,  Law  R.  6  Ch.  IMv.  115,  118 ;  Jackson.  91  TJ.  S.  122,  125 ; 
"Ward,  36  Ark.  586, 588 ;  Andrews  v.  Oxley,  38  Iowa,  578,  580 ;  Edgerly, 
112  Mass.  175, 179 ;  Darner,  58  Mo.  222.  227 ;  Linker,  32  N.  J.  Eq.  174, 177; 
Scott  V.  Slmes,  10  Bosw.  314, 319 ;  Irvine  v.  Greever,  32  Gratt.  411, 417; 
Bent,  44  Vt.  555, 559. 

11  See  Marshall  v.  Curtwell,  Law  R.  20  Eq.  328,  331 ;  Hlgglns,  46 
Cal.257,  263  ;  Wormlev,  98  III.  544 ;  Darner,  58  Mo.  222, 227  ;  Linker.  « 
N.  J.  Eq.  174,  177 ;  Dunn  v.  Hornbeck,  7  Hun,  620,  630 ;  Irvine  v. 
Greever,  32  Gratt.  411,  418  ;  Bent,  44  Vt.  555,  559. 

12  Bent,44Vt.  555,559. 

13  Marshall  v.  Curtwell,  Law  R.  20  Eq.  328,  331. 

14  Dunn  V.  Hornbeck,  7  Hun,  629, 630. 

15  Jackson,  91  U.  S.  122, 125 ;  Ward,  38  Ark.  586,  583 ;  Peck  v.  Brum- 
xna^m,  81  Cal.  440,  447;  Ramsdell  v.  Fuller,  28  Cal.  37,  43;  Wine:  •• 
Goodman,  75  IlL  159, 163;  Indianapolis  v.  McLaughlin,  77  111.  275,  LTS 
Garner  v.  Graves,  54  Ind.  188,  192 ;  Snow  v.  Paine,  114  Mass.  520,  526 
McCowan  v.  Donaldson,  128  Mass.  169. 170. 

16  Adams  r.  Brackett,  5  Met  280, 286. 

17  See  Wing  v.  Goodman,  75  111.  159, 103 ;  Shepard  v.  Pratt,  32  lowe. 
296,298.301;  Baker  v.  Dobyns,  4  Dana,  220  225;  Dnhme  v.  Vonng.  3 
Bush,  343,  349,  361 ;  Hearn  v.  Lander,  11  Bush,  060,  676 ;  Low  v.  Mnrr-o- 
53  Me.  45, 49 ;  Warner  v.  Dove,  33  M0.  579,  586  ;  Matthews  v.  Toritms, 
22  Minn.  132, 135 ;  Rogers  v.  McCauley,  22  Minn.  ^84,  386  ;  Hill  v.  Bugg, 
62  Miss.  397,  401  ;  Rose  v.  Brown,  11  W.  Va.  122, 136 ;  ante,  U  113-117. 

18  AntCj  ilia. 

19  Shepard  v.  Pratt,  82  Iowa,  296,  301;  Duhme  v.  Young,  3  Bush, 
343, 349 ;  Warner  v.  Dove,  33  Md.  579, 58-1 ;  ante,  \  116. 

20  AnteAin. 

21  Duhme  v.  Young.  8  Bush,  343,  349;  Matthews  v.  Torinus,  22 
Kinn.  132, 135 ;  ante,  1 117. 

22  Hardin  v.  Darwin,  66  Ala.  55, 61, 62 ;  post,  ?  450. 

23  Shepard  v.  Pratt,  32  Iowa,  290, 298, 300 ;  Hearn  «».  Lander,  11  Bush, 
069,  676 ;  HUl  o.  Bugg,  52  Miss.  397, 401.    Consult  ante,  §  106. 

24  Seltz  V.  Mitchell,  94  U.  S.  580,  582;  Rose  v.  Brown,  11  W.  Va.  122, 
13G. 

25  Higgtns,  46  Cal.  257, 261 ;  Ramsdell  v.  Fuller,  28  Cal.  .?7,  42 ;  Mc- 
Donald V.  Badger,  2i\  Cal.  393, 398 ;  Houston  v.  Curl,  8  Tex.  242 ;  58  Am. 
Dec  110.    Consult  suprut  notes  1-9. 

26  Hopkins  v.  Carey,  23  Miss.  54, 58. 

27  Grain  v.  Shipman,  45  Conn.  572,  583.    Consult  ants,  ?  106. 

28  Hill  V.  Bugs,  52  Miss.  397,  401 ;  ante,  ?  124. 

20   Adlard}  65  111.  212, 216, 217 ;  Darner,  58  Mo.  222,  227. 
ao   Darner,  58  Mo.  222, 227. 
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31  Consult  supra,  notes  11-14. 

32  Hardin  v.  Darwin,  66  Ala.  55,  65 ;  Adlard,  65  111.  212,  216.    Does 
husband  have  to  prove  gift :  Suptxt,  notes  3, 4. 

33  Marshall  v.  Curtwell,  Law  R.  20  Eq.  328, 331 ;  Hopkiits  v.  Carey, 
23  Misa.  54,  68. 

34  Adlard,  65  111.  212, 217,  218. 

35  Jacobs  V.  Miller,  60  Mich.  119, 124,  realty ;  Eykyn,  Law  R.  6  Ch. 
Div.  115, 118,  personalty. 

36  Low  V.  Marco,  63  Me.  45, 49. 

I  133.  InBQranoe  of  husband's  life  for  benaflt  of  wifo.  — 
A  wife  has  a  direct  interest  in  the  life  of  her  husband,^ 
which  may  be  insured  by  him  (and  by  her  under 
special  statutes')  for  her  benefit.'  When  such  insur- 
ance has  been  made  the  policy  is  her  separate  prop- 
erty,* the  proceeds  belong  not  to  the  community  but  to 
her  and  her  representatives  ;*  she  may  assign  it,*  even 
for  her  husband's  debt,'  but  such  assignment  must  be 
free  from  fraud  ^  and  duress  ;•  but  he  cannot  assign  it  ^o 
or  defeat  her  rights,  as  by  a  fraudulent  surrender  ;'i 
nor  can  either  of  them  so  defeat  the  rights  of  children 
who  are  also  beneficiaries ;  *^  still,  if  he  survives  her  he 
may  surrender  a  policy  taken  out  for  her  benefit,^'  or 
dispose  of  it  by  will,"  or  have  another  person,  as  a 
second  wife,  made  beneficiary.**  Her  separate  estate  is 
not  however  liable  for  the  premiums."  If  a  husband 
assigns  a  policy  for  his  benefit  to  his  wife  for  hers,  it 
may,  just  as  any  other  assignment,*'  be  a  fraud  on  his 
creditors ;  **  so  if  he  surrenders  a  policy  in  his  name 
and  takes  out  one  in  hers,*'  for  this  is  really  an  assign- 
ment ;  ^  so  if  he  makes  a  large  and  unreasonable  insur- 
ance in  her  favor  when  he  is  indebted;*^*  but  even 
against  creditors  he  may  insure  his  life  for  her  benefit 
for  a  reasonable  amount."  Statutes  often  exempt  insur- 
ance policies  from  the  claims  of  creditors.® 

1  Qambs  v.  Covenant,  50  Mo.  44, 47. 

2  Thompson  v.  American,  46  N.  Y.  674,  675 ;  post,  I  308, 
8   Gambs  v.  Covenant,  50  Mo.  44, 47. 
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4    Pomeroy  v.  Manhattan,  40  III.  399,  402;  Sonthem  v.  Booker, 
9  TTeisk.  006, 618. 

6   Bofenschen,  29  La.  An.  711, 714. 

6  Godfrey  v.  Wflaon,  70  Ind.  60,  56 ;  Whitrldflre  v.  Barry,  42  Md, 
140, 1S2  ;  Ainsworth  v.  Backus,  5  Hun,  414,  417 ;  post,  i  236. 

7  Emerlck  v.  Coakley,  35  Md.  188, 190 ;  post,  {  134. 

8  Ante,  ^liO. 

9  Emerlck  v.  Coakley.  85  Md.  188, 190 ;  Whltrid^e  v.  Barry,  42  Md. 
KO,  153  J  Fowler  v.  Butterly.  78  N.  Y.  08 ;  34  Am.  Rep.  507 ;  ante,  i  110. 

10  See  Knickerbocker  v.  Weltz,  99  Mass.  157, 159 ;  Barry  v.  Mutual, 
4»  How.  Pr.  504, 506 ;  Southern  v.  Boolier,  9  Heiak.  606,  618, 619 

11  Barry  v.  Mutual,  40  How.  Pr.  304, 508. 

12  Meller,  Law  R.  6  Ch.  Dlv.  127, 128.    Consult  supra,  n.  10. 

13  Gambs  v.  Covenant,  60  Mo.  44, 47  ;  Kerman  v.  Howard,  23  Wis. 
108.112. 

14  Eerman  v,  Howard,  23  Wis.  103, 112. 

15  Qambs  v.  Covenant,  60  Mo.  44, 47. 

16  Ogden  V.  Guill,  56  Miss.  330,  332. 

17  ^nte,  W 113-117. 

18  Elliott,  50  Pa.  St  75, 83.    See  English  M.  Woman's  Act  1882,  {  11. 

19  Stokes  V,  Coffey,  8  Bush,  533, 538. 

20  That  Is  to  say,  it  is  an  indirect  transfer :  See  ante,  ?  99. 

21  Stokes  V.  Coffey,  8  Bush,  533,  S«. 

22  Smedley  v.  Felt,  43  Iowa,  607,  608  ;  Stokes  v.  Coffey,  8  Bush,  530, 
5i» ;  Elliott,  60  Pa.  St.  78, 83 ;  Southern  v.  Booker,  9  Helsk.  606, 618. 

23  Md.  R.  C.  1878,  p.  483,  2  26. 

i  134.  Wife  as  surety  for  her  husband.— Contracts  and 
conveyances  by  a  wife  for  the  benefit  of  her  husband's 
creditors  are  in  reality  indirectly  contracts  and  convey- 
ances with  him.i  But  special  considerations  have 
arisen  with  reference  to  the  wife's  capacity  to  be  surety 
for  her  husband,  and  to  the  incidents  of  her  surety- 
8hip.2 

1.  Capacity  under  general  powers.  In  the  absence  of 
express  prohibition  in  the  settlement  or  statute  whence 
she  derives  her  capacity  to  contract,'  a  wife  can  to  the 
full  extent  of  that  capacity,  equitable*  or  statutory,* 
contract  as  surety  for  her  husband.'  Thus,  mortgages 
by  wife  for  husband's  debts  are  common,'  so  are 
assignments  of  personalty ;«  and  a  married  woman 
who  can  make  a  promissory  note*  can  indorse  one  for 
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her  iiusband.*^'  For,  as  to  her  equitable  separate  estate 
she  may  do  as  she  pleases  ^^  It  is,  however,  necessary 
to  note  that  the  different  rules  which  prevail  as  to 
when  a  contract  of  hers  binds  this  estate^''  apply  also  to 
her  contracts  of  suretyships,  and  while  in  some  States 
any  such  contract  binds  ifc,*^  in  others  the  contract 
must  bo  for  its  benefit,^*  or  expressly  charge  it.^  As  to 
her  statutory,  separate  estate,  since  the  statute  does  not 
prohibit  her  dealing  with  it  for  the  benefit  of  others, 
and  since  no  special  incapacity  to  do  so  exists  by  the 
unwritten  law,  she  may  pledge  or  convey  it  for  her 
husband *s  debt.^*  For  the  same  reasons  there  is  no 
ground  for  engrafting  on  general  enabling  acts  an 
exception  as  to  suretyship." 

2.  Capacity  limited  hy  statute.  In  some  States  stat- 
utes expressly ,18  or  by  necessary  implication,"  prohibit 
a  wife's  contracts  as  surety  for  her  husband.*  But 
such  is  not  the  effect  of  statutes  forbidding  contracts 
between  husband  and  wife,^  or  providing  that  a  wife's 
property  shall  not  be  liable  for  her  husband's  debts.^? 
Nor  does  a  statute  which  prohibits  such  contracts  as  to 
her  statutory  separate  property  affect  her  capacity  as 
to  her  equitable  separate  property.^ 

3.  Contract  otherwise  binding.  The  contract  must, 
however,  not  only  be  one  which,  though  a  married 
woman,  she  has  capacity  to  make,^  but  also  one  which 
would  bind  her  as  surety  if  unmarried.^  Thus,  thero 
must  be  a  consideration,*  though  it  need  not  move  to 
her;^  if  she  becomes  security  for  a  debt  before  it  ia 
contracted,  or  afterwards  in  accordance  with  a  prior 
understanding,  the  debt  itself  is  a  binding  considera- 
tion ;  '-*  but  if  the  debt  has  already  been  contracted,  she- 
cannot  render  herself  liable  therefor  without  some  new 
consi deration, 2»  such  as  an  extension  of  time,**  or  a  for- 
bearance to  sue,si  and  the  statute  of  frauds  requiring  a 
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memorandum  of  a  promise  to  answer  for  the  debt,  etc., 
of  another,  applies  equally  to  such  promises  by  mar- 
ried women.8^  If  her  contract  has  been  secured  by  the 
creditor's  illegal  threats'*  or  duress'*  she  is  not  bound ; 
"but  fraud  on  the  part  of  her  husband  alone  will  not 
affect  her  liability ;  ^  still  she  is  more  readily  relieved 
for  fraud  than  a  stranger  to  her  husband  would  be.'^ 

4.  Implied  suretyship.  Whenever  a  wife  conveys  or 
mortgages  her  property,  or  binds  herself  for  her  hus- 
band's debt  she  does  so  prima  facie  simply  as  his  sure- 
ty;'^ but  whether  she  is  so  or  not  depends  upon  her 
intent,'®and  the  debt  may  be  shown  to  have  really  been 
hers.''*  Nor  is  she  a  surety  as  far  as  concerns  creditors 
if  she  is  one  of  the  original  contractors  and  nothing 
else  appears.^ 

5.  Incidents  of  her  suretyship.  Whenever  a  wife  is 
expressly  or  impliedly,  as  above,  surety  for  her  hus- 
band, she  has  the  same  rights  as  other  sureties.** 
Thus,  she  has  her  equity  of  exoneration.*'  She  may 
not  only,  if  she  has  paid  his  debt,  go  against  him  for 
reimbursement  pari  passu  with  his  other  creditors,** 
being  subrogated  to  the  rights  of  the  creditor  she  has 
paid,**  but  she  may  compel  him  or  his  representatives 
to  redeem  her  goods  which  have  been  pledged  for  his 
debt ;  **  and  after  his  death  she*®  or  her  representative  *' 
or  her  creditor**  may  have  her  pi*operty  exonerated  of 
its  liability  out  of  his  real  and  personal  estate.*^  As  in 
the  case  of  other  sureties  she  may  compel  the  creditor 
to  first  exhaust  the  principal's  means  ;^  if  any  of  his 
securities  are  released,^^  or  his  time  is  extended,^^  qj.  \f 
he  buys  the  debt,^  she  is  discharged.  If  her  mortgaged 
estate  is  sold  for  her  husband's  debt  under  decree,  she 
may  have  a  decree  over  against  him.^* 

6.  Authorities,  The  authorities  on  this  subject  in 
the  several  States  are  very  numerous  and  are  collected 
in  a  note.** 
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1    Bol  »M  M^i  V.  Holmes.  IM  Mua.  IC8  lOB,    Indirect  conln 

i  See  cues  CDl1ect«t  In/ra,  n. !». 

Inw  can  do  so  onlt-  In  equity  or  by  suiiute:  fait,  Cuhtucts 
Uarbied  Woheh,  U  3ci4ea. 

4   Cnmpare  Perfelns  c.  Elliott,  SS  K.  J.  Xq.  B2«,  BSI,  U3 ;  and  Mu 

Bar    >  2  Qra  L  G£I  sa. 

i  Compare  Wo  (Tr  VanMeter  IBIowa,I3l  IM  and  Woolse 
B  DIS      1iW-i    K  M. 


^  Ud.  ih^M    Ball  c  Tajr  131  Mw 


w  1      K         N  Y  b£m    Porvijii  Cantaphan  -1>I  c 

to  eg  tej  15  Am  Rpp  n    fciir  r b  Carey  7»  Pa.  HL <      Jl"    M 
Barter  !1  OraCL  tL    19    canes  coUwied  frUVn,  □  SS 


10   Major V  Homes  L^ManlM  IM ,  Eenworttir      Saw  a 
i«.a   "9,0  odnnwrH         KMB88.6S?  MU     Comn        Datr 
>  k       mMl  b  ^>J,  V  261)    bavryerif  le    alil       H    DOO  S> 
I     MuUer     Baj    y  "I  Qratt  K!l  5W    pix    H  Soft,  "0" 
I     Asto  bae   uesaeejxitf  il-W-ao 

3   SeeNunn      O  ohaii, 4S A  a.  ST)  37     Short      Ba     e  B' Al« 
I    Vecrins     Bo>  e  8  Knn  U>    L.  Am  Hep  480    jw     {207 
t   See  nil  ard  t>  Ess  bam  IS  Qrav  338,139,  A  ho   t  Ta  e 
—    —     _     l^jii^        EUlo  t  IB  H    J    En    KM,  5J8  BM ,  OoHi 


15  SeeMcVeycOanre     •1)N  Y  S95  3»7    Pe  kins     El  o  1 
U  Bee  Low  c  Anderson,  4  Iowa,  47^  «9 ,  luii,  ()  :o«,  3)7. 
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17  See  Low  v,  Anderson,  41  Iowa,  478, 478 ;  Mayo  v.  Hutchinson,  57 
Me.  548,  547  ;  Ken  worthy  v.  Sawyer,  125  Mass.  28,  29 ;  Woolsey  v. 
Brown,  74  N.  Y.  82, 84  ;  Com.  v.  Babcook,  42  N.  Y.  613.  The  cases  In 
the  last  five  notes  are  merely  Illustrative  of  the  text. 

18  Ga.  B.  C.  1783  ;  Ind.  B.  S.  1881,  ?  5119 ;  N.  J.  Bev.  1877,  p.  637. 

19  Bibb  V.  Pope,  43  Ala.  190,  200 ;  Bowman  v.  Kaufman,  30  La.  An. 
1021, 1025w 

20  See  also  Northington  v.  Farber,  52  Ala.  45, 47 ;  Dunbar  v.  Mize, 
63  Ga.  433,  437  :  Fox  worth  v.  Ma«ee,  44  Wis.  430 ;  Erwln  v.  Hill,  47 
Miss.  675 ;  infra,  n.  55,  Ala.  Ga.  and  Miss,  cases. 

21  Major  v.  Holmes,  124  Mass.  108, 109  ;  Mass.  B.  S.  1882,  p.  819,  ?  2. 

22  Hubble  v.  Wright,  23  Ind.  322,  324. 

23  Compare  Short  v.  Battle,  52  Ala.  456, 480  ;  with  Northlngton  v. 
Farber,  52  Ala.  45,  47, 

24  Schmidt  v.  Postel,  63  111.  59,  60 ;  Doyle  v.  Kelly,  75  111.  574 ; 
O'Dally  V.  Morris,  31  Ind,  111,  115 ;  Wolff  v.  Van  Metre,  19  Iowa,  134, 
138  ;  West  V.  Laraway,  28  Mich.  464, 465. 

25  Hetherington  v.  Hlxon,  46  Ala.  297, 298 ;  Sawyer  v.  Fernald,  59 
Me.  500,  502 ;  De  Vrles  v.  Conklin,  22  Mich.  25.%  2.58,  260 ;  Bayler  v. 
Com.  40  Pa.  St.  37, 44  ;  Hatz,  40  Pa.  St.  209,  212 ;  White,  38  Pa.  St.  134. 
140.    See  Baylie's  on  Sureties,  ch.  4, 

23  Sawyer  v.  Fernald,  59  Me.  600, 502 ;  supra,  n.  25. 

27  Hall  v.  Tay,  131  Mass.  192, 193. 

28  See  Baylies  on  Sureties,  ch.  4. 

29  De  Vrles  v.  Conklin,  22  Mich.  255,  258, 290  ;  supra,  n.  25. 

30  Green  v.  Scranage,  19  Iowa,  461, 465 ;  Low  v.  Anderson,  41  Iowa, 
476,  478. 

31  Emerick  v.  Coakley,  35  Md.  188, 190. 

32  29  Car.  2,  ch.  3,  {4  ;  Alex.  Brit.  Stat.  p.  527. 

33  Green  v.  Scranage,  19  Iowa,  461,  468 ;  McGrary  v.  Bellley,  14 
Phlla.  Ill,  112. 

34  Eadle  v.  Simmons,  28  N.  Y.  9, 12. 

35  Bogers  v.  Adams,  68  Ala.  600,  eoi ;  Collins  v.  Wassell,  34  Ark.  17. 
35 ;  Green  v.  Scranage,  19  Iowa,  461,  465 ;  Baldwin  v,  Snowden,  11 
Ohio  St.  203, 211 ;  ante,  $  110. 

38   Hammit  v.  Bull,  8  Phila.  29, 30 ;  ante,  i  110. 

37  Huntington,  2  Bro.  P.  C.  1 ;  2  White  <fc  T.  Lead.  Cas.  1010 ;  Has- 
seyv.  Wllke,  38  Hun,  525,  528 ;  Spear  v.  Ward,  20  Cal.  660,  674  ;  Ay  res 
V.  Husted,  15  C^nn.  504, 517  ;  Latimer  v.  Glenn,  2  Bush,  535. 543  ;  Johns 
V.  Beardon,  11  Md.  465,  489;  Knight  v.  Whitehead,  26  Miss.  245,  246 : 
Wilcox  V.  Todd,  84  Mo.  388,  389 ;  Loomer  v.  Wheelwright,  3  Sand.  Ch. 
135,  154;  Bank  v.  Burns,  46  N.  Y.  170.  175;  Purvis  v.  Carstaphan, 
73  N.  C.  575,  581 ;  Miner  v.  Graham,  24  Pa.  St.  491, 495  ;  Hammit  v.  Bull, 
8  Phlla.  29.  30 ;  infra,  notes  41-54.  This  does  not  apply  to  her  release 
of  dower :  Hawley  v.  Bradford,  9  Paige,  200, 201. 

38  Duffy  V.  Insurance,  8  Watts  <&  S.  413, 433. 

30  Clinton  v.  Hooper,  3  Bro.  C.  C.  212, 213, 1  Ves.  Jr.  173  ;  Klnnoul  v. 
Money,  3  Swanst.  208  u. ;  Spear  v.  Ward,  20  Cal.  680, 674. 

40  Alexander  v.  Bouton,  65  Cal.  15,  19 ;  Ward  v.  Spear,  20  Cal.  680, 
677. 
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Wuner.  112 Mass,  m, M i  Athol «. Puller,  iW  Ifui.  <ST. 49B:  WliliiM 
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PART  m. 

ESTATES  OF  HUSBAND  AND  WIFE. 

Chap.  VII.    Estates  in  GENERAii,  §§  135-139. 

VIII.    Husband's  Estate  in  His  Own  Prop- 
erty, §  140. 
IX.    Husband's  Estates  in  Wife's  Realty, 

ii  141-162. 
X.    Husband's  Estates  in  His  Wife's  PEr^ 

SONALTY,  II  163-183. 
XI.    Wife's   Estates  in  Her  Own  Prop- 
erty, a  184-196. 
XII.    Wife's  Equitable  Separate  Estate, 
§§  197-216. 

XIII.  Wife'»  Statutory  Separate  Estate, 

52  217-243. 

XIV.  Wife's  Estate  in  Husband's  Realty 

Dower,  g§  244-300. 
XV.    Wife's  Estate  in  Husband's  Person- 
alty, §  301. 
XVI.    Husband  and  Wife's  Estates  in  Prop- 
erty of  Both,  ?§  302-311. 
XVII.    Community  Property  of  Husband  and 

Wife,  §?  312^19. 
XVIII.    Homestead  Property  of  Husband  and 
Wife,  H  320-330, 
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CHAPTER  Vn. 

ESTATES  OF  HUSBAND  AND  WIFE,  IN  QENERAIi. 

i  135.  Term. "  estate,"  how  used. 

{  136.  Estates  in  realty  and  personalty. 

{  137.  General  eflfect  of  marriage  on  property  rights. 

{  138.  General  effect  of  death  or  divorce. 

2  139.  Estates  divided  and  enumerated. 

§  135.  Term  "  ©state,"  liow  uaed.— The  word  •*  estate  " 
is  for  property  what  status  is  for  persons.  It  means  the 
relations  of  property  towards  the  person  or  persons  who 
have  rights  in  it,  the  conditions  under  which  they  hold 
it.  And  the  scope  of  this  part  of  this  work  is  a  discus- 
sion of  the  special  conditions  arising  from  marriage 
under  which  husband  and  wife  hold,  or  the  special 
relations  in  which  they  stand  to,  their  own  and  each 
others  property. 

§  136.  Estates  in  realty  and  personalty . — The  term  **  es- 
tate "  is  strictly  applicable  only  to  realty,^  for  under 
the  early  common  law  the  character  of  personalty  was 
such  that  personalty  could  not  be  held  for  a  term  or  for 
life,  but  only  absolutely.*  Such  a  narrow  meaning  of 
the  word  has,  however,  now  been  generally  adandoned, 
and  in  this  work  "  estate  "  in  property  means  simply 
the  conditions  under  which  the  property  is  held.'  For 
various  reasons  the  estates  of  husband  and  wife  in 
realty  have  differed  widely  from  those  in  personalty, 
and  in  particular  the  husband's  estate  in  his  wife's 
personalty  has  been  far  greater  than  his  estate  in  her 
realty;*  so  that  it  is  important  to  consider  whether 
realty  is  even  treated  as  personalty,  and  what  hap- 
pens if  realty  is  changed  into  personalty,  and  vice  versa, 

1.  Generally,  partnership  lands  bought  for  partner- 
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ship  purposes  is  in  equity  treated  as  personalty,  and  a 
partner's  husband  or  wife  has  only  personalty  rights 
therein.* 

2.  Money  devised,  etc.,  to  be  **  laid  out  in  land  "  is  in 
equity  treated  as  land;*  and  land  devised,  etc.,  "to  be 
sold  "  is  in  equity  treated  as  personal  property.^ 

3.  The  rights  of  a  "widow ^  or  a  widower*  in  the  de- 
ceased's realty  are  not  changed  after  they  have  once 
vested  by  the  conversion  of  the  realty  into  personalty. 

4.  When  a  wife's  lands  are  converted  into  personalty 
with  her  consent,  and  the  purchase  money  is  paid  to  her 
or  her  husband,  he  has  the  same  rights  in  it  as  he  has 
in  her  other  money ;  ^®  but  any  prior  agreement  between 
them  as  to  the  disposition  of  such  money  may  be  en- 
forced in  equity ;  ^*  and  if  in  accordance  with  such  an 
agreement  such  money  has  been  invested  in  other 
land,  such  ot  her  land  will  be  hers,  subject  to  his  mari- 
tal rights,**  unless  he  has  waived  them,**  or  the  original 
land  was  separate  property.**  If  the  purchase  money 
is  not  paid  but  is  secured,  as  by  notes,  and  the  notes 
are  payable  to  him,  they  are  prima  facie  his  choses  in 
action,  ^  if  payable  to  her,  or  to  her  and  him,  they  are 
prima  fa^ne  her  choses  in  action.**  If  the  purchase 
money  is  neither  paid  nor  secured,  an  implied  promise 
is  raised  to  pay  him  and  her  in  her  right — it  is  her 
chose  in  action,^^ 

6  When  a  wife's  lands  are  converted  into  personalty 
without  her  consent  in  legal  proceedings  (as  in  a  parti- 
tion suit  *"),  the  proceeds  are  in  equity  treated  as  realty,** 
and  her  share  will  not  be  paid  over  without  her  formal 
consent,*'  but  will  be  set  off  or  invested  in  land,  subject 
to  the  same  legal  rights  as  existed  in  the  original  landa.^ 

1  WIlliamB  Keal  Prop.  16  ;  Boone  Beal  Prop.  \  13. 

2  Williams  Personal  Prop.  7, 199. 

3  Ante,  S  1^5    Compare  Boone  Beal  Prop.  \  13. 
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a  UugheB,  1  Iiev.  Eq.  m,  iiB  I  }>ojt,  t  ISO. 
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Vmtn  V.  Smttb,  0  Ired.  Eg.  9go;  HIvea  v.  DudleT,  S  Jones  Eq.  IM ; 
Jannt\BdwaTdi,flJanea,Al:  Soul]  v.  Jemlgan,  {  bev.  A  B,  Eq.  144  : 
Stehmann.  Hnber,31  Pa.  St.  MO;  Com.  v.  HaffEF,  8  Pa.BI.  M8:  Ijin- 
cnster  e.  StBnffer,  10  Pa.  St  WS :  Snarely  r.  wigner,  S  Pa.  St.  Ma  ; 
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^21  Cost  V.  Rose,  17  111.  276, 278 ;  De  liOnte  v.  Sagre,  13  Iowa,  146,  147 ; 
Campbell  v.  Wallace,  12  N.  H.  962, 386 ;  Lippincott,  8  N.  J.  L.  88,  89 ; 
Noble  V.  Cromwell,  2d  Barb.  475, 480. 


187.  General  elG»ct  of  marriage  on  the  property  rights 
of  the  parties. — Since  by  marriage  the  parties  beoome 
at  common  law  one  person,  and  the  wife's  identity  is 
merged  in  that  of  her  husband,^  he  naturally  stands  in 
her  place,  and  while  he  is  husband  has  possession  and 
control  of  all  property  which  would  otherwise  have 
oome  into  her  possession  and  control;^  but  she  has 
during  coverture  no  estate  in  his  property.'  So  that 
all  the  profits  of  the  lands  they  occupied,*  or  of  the 
money  or  chattels  they  got  into  their  possession,  be- 
longed to  the  husband.*  But  courts  of  equity  very 
soon  recognized  her  separate  existence  ,•  and  preserved 
for  her  sole  and  separate  use  all  property  settled  upon 
her  for  this  purpose,^  and  statutes  have  now  been 
passed  almost  elsewhere,  destroying  wholly  or  par- 
tially the  husband's  rights  over  his  wife's  property 
daring  coverture.* 

1  AnUt  S  38. 

2  Pott,  l^  U1-18S. 

3  Pb«t,  2H«>i  244-aoi. 

4  Jbrt,  HW1-1(& 
fi  Pm^  {{  163-1S3. 

6  Ante,  a  8, 88,  42. 

7  I\>H,  £quitabls  Sbparats  Estatb,  |{  197-218. 

8  I\)tt,  BUATUTOBY  BXPABATS  ESTATB,  }{  217-263. 

i  188.  Effect  of  death  or  divoroe  on  estates  of  hnsband 
And  wife. — The  effects  of  the  death  of  husband  or  wife 
on  marriage  estates  or  property  rights  are  stated  in 
Stewart  on  ** Marriage  and  Divorce,"^  as  are  those  of 
the  various  forms  of  divorce,*  and  they  will  therefore 
be  referred  to  herein  but  incidentally.  Dower  and 
curtesy,  however,  although  they  vest  only  on  the 
death  of  husband  and  wife  respectively,  will  be  fully 
discussed. 
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1  Stewart  M.  A  D.  {{  452-47S. 

2  Stewart  M.  <ft  D.  {{  427-451. 

^  189.  Estates  of  hnsband  and  wife  divided  and  ennmer- 
ated. — The  estates  of  husband  and  wife  are  divided 
into  those  (1)  of  the  husband  in  his  own  property,  (2)  in 
his  wife's  realty,  including  curtesy;  (3)  in  his  wife's 
personalty ;  (4)  of  the  wife  in  her  own  property,  includ- 
ing her  equity  to  a  settlement,  and  her  separate  equi- 
table and  separate  statutory  estates;  (5)  in  her  hus- 
band's realty,  including  dower;  (6)  in  her  husband's 
personalty ;  (7)  and  of  both  husband  and  wife  in  their 
joint  and  common  estates,  including  jointure,  com- 
munity, entireties,  and  homestead. 
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CHAPTER  VIII. 
husband's  estate  in  his  own  property 

I  140.    A  husband's  estate,  how  limited  by  marriage. 

J  140.  A  husband's  estate,  how  limited  by  marriage.— 
A  man  holds  his  property  after  marriage  substantially 
as  before ;  ^  during  his  life  no  present  estate  arises  in  it 
for  his  wife,*  but  on  his  death  she  has  dower  or  other 
share  of  his  realty ,3  and  thirds  or  other  share  of  his 
personalty,*  which  estates  or  shares  of  hers  he  cannot 
defeat  by  deed  or  will.*  He,  however,  is  under  certain 
disabilities  as  respects  his  conveyances  to  her ;  *  and  she 
is  a  quasi  creditor  of  his  for  her  support,^  and  may  de- 
feat his  conveyances  made  with  intent  to  defeat  her 
rights ;  8  so  in  Alabama  by  statute,  if  he  is  wasting  his 
estate  she  may  have  a  trustee  appointed  to  take  charge 
of  it,*  and  may  recover  money  lost  by  her  in  gamb» 
ling.i« 

1  Sims  V.  Rlcketts,  35  Ind.  181. 

2  Post^  Wife's  Estates  in  Husband's  Propekttt,  {?  244-301. 

3  Stewart  M.  <fc  D.  g  461 ;  post,  U  244-.300. 

4  8tewart  M.  <ft  D.  {462  ;  post,  i 301. 

5  Post,  U  268,  301 ;  Stewart  M.  <&  D.  {{  461, 462. 

6  Ante,  U  ^»  ^t  seq. ;  99  et  stq. 

7  Ante,  \l  64,  74 ;  Stewart  M.  <&  D.  \\  381,  473. 

8  Stewart  M.  <&  D.  {  381. 

9  Ala.  R.  C.  1876,  «  2723-2727. 
10  Ala.B.a  1876.J213!l 
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CHAPTER  IX. 

husband's  estates  in  wife's  bealty 

Art.  I.    In  General,  §g  141-145. 

II.    Estate  During  Coverture  Jure  Uxoris, 

§^  146-150. 
III.    Curtesy,  §§  15W62. 

Art.  I.    Husband's  Estates  in  Wife's  REAiiTY,  in 

General. 

{  141.  Under  common  law,  settlements,  and  statutes. 

}  142.  During  coverture,  and  after  death  or  divorce. 

{  143.  In  wife's  estates  of  inheritance. 

{  144.  In  wife's  life  estates. 

I  145.  In  wif  g!s  chattels  real. 

2  141.  Estates  undor  common  law,  sottlemonts,  and  stat- 
Titos.  —  In  determining  the  nature  of  the  estate  of  a 
husband  in  his  wife's  realty  it  is  first  necessary  to 
ascertain  whether  the  realty  in  question  is  held  as  at 
common  law,  under  a  settlement,  or  by  virtue  of  a 
statute. 

§  142.  Estates  daring  coyertnre,  and  after  death  or  di- 
vorce.—  In  determining  the  nature  of  the  estate  of  a 
husband  in  his  wife's  realty  it  is  necessary  to  ascertain 
whether  coverture  exists,  or  whether  it  has  been  dis- 
solved by  death  ^  or  divorce. 3. 

1  It  is  not  possible  to  absolutely  separate  estates  durlnsr  cover- 
ture, and  estates  after  dissolution  :    See  Stewart  M.  <fe  D.  {  452,  n. 

2  Stewart  M.  <fe  D.  U  452-475. 
a    Stewart  M.  &  D.  ?§  427-451. 

§  143.  Husband's  estates  in  Ms  wife's  estates  of  inherit- 
ance.—  At  common  law  a  liusband  has  during  cover- 
ture a  freehold  jointly  with  his  wife  in  her  estates  of 
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inheritance  ^  with  absolute  ownership  of  the  rents  and 
profits,^  and  if  he  survived  her  he  might  have-  a  life 
estate  therein  called  curtesy.'  This  estate  during  cov- 
erture jure  uxoris^  and  curtesy  are  separately  fully 
discussed.^ 

1  Barber  v.  Boot,  10  Mass.  2fl0, 263. 

2  Shaw  V.  Partridge,  17  Vt.  626, 631. 

3  Watson,  13  Conn.  83, 86. 

4  P^^{M4ft-150. 
6  JPoaU  ii  iSL-iez, 

2  144.  Husband's  estote  in  wife's  life  estates.  ~ In  his 
wife's  life  estates — as,  for  example,  her  dower  in  the 
lands  of  a  former  husband^ — a  husband  has,  at  com- 
mon law,  practically  the  same  estate  during  coverture 
as  he  has  in  her  estates  of  inheritance.^  If  her  estate 
were  for  her  life  it  terminated  on  her  death,  and  he  had 
nothing  but  emblements ; '  if  her  estate  were  for  the 
life  of  some  one  else,  he  took,  probably,^  as  special 
occupant ;  ^  but  in  no  case  could  he  have  curtesy .•  If 
before  marriage  she  had  demised  her  life  estate  for  the 
term  of  her  life,  her  interest  is  simply  a  chose  in  actionJ^ 

1  Doe  V,  Brown,  5  Blackf.  309,  810 ;  Van  Note  v.  Downey,  28 
N.  J.  L.  219, 220, 228 ;  Mann,  50  Pa.  St.  375,  381 ;  Cheney  v.  Pierce,  38 
Vt.  615, 523 ;  Ellsworth  v.  Hinds,  5  Wis.  613,  626.  As  to  her  estate  of 
dower,  see  post,  {{  244-300. 

2  Barber  v.  Boot,  10  Mass.  *260,  263 ;  Gray  v.  Mathlas,  7  Jones 
(N.  C.)  502, 504  ;  center  i       ;  post,  \\ 

8   Bennett,  34  Ala.  63 ;  Spencer  v.  Lewis,  1  Houst.  223. 

4    See  1  Bish.  M.  W.  {  582,  n. 

6  2  Kent  Com.  134  ;  1  Bright.  H.  <ft  W.  112,  113  ;  Schoul.  H.  &  W. 
t  417. 

6  Stead  V,  Piatt,  18  Beav.  60, 67 ;  Gray  v.  Matliias,  7  Jones  (K.  C.) 
602,  504 ;  po9t,  1 167. 

7  Daniels  v.  Bichardson,  22  Piclc.  565, 570. 

§  145.  Husband's  estate  in  wife's  oliattels  real.— In  his 
wife's  chattels  real — as,  for  example,  lands  leased  to  her 
before  *  or  after  *  marriage  for  a  term  of  years — the  hus- 
band has  an  almost  absolute  estate  at  common  law.' 

H.  <fr  W.  — 19. 
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He  may  sell,*  mortgage,^  or  otherwise  disx)ose  of  them 
during  his  life,*  and  they  are  liable  for  his  debts  J  but 
he  cannot  dispose  of  them  by  will.'  If  he  survive  his 
wife  his  ownership  is  as  absolute,*  as  his  ownership  of 
her  personalty  in  possession.^o  But  if  she  survives  and 
has  not  appropriated  them  to  his  separate  use  or  dis- 
posed of  them,ii  and  his  creditors  have  not  had  them 
sold  for  his  debts,^*  she  takes  them  absolutely ,*8  much 
as  she  does  her  choses  in  action  not  reduced  to  posses- 
sion during  coverture."  His  disposition  may  be  by 
-any  act  to  take  effect  in  Interest  during  his  life,**  such 
as  an  under  lease  to  commence  after  his  death  ;  **  if  he 
assigns  only  a  part,  the  remainder  will  survive  to  his 
wife."  He  may  dispose  of  her  contingent  interest  in  a 
term,*8  provided  the  contingency  be  one  which  could 
possibly  happen  during  coverture.*'  He  may  forfeit 
the  term,"  or  dissever  her  joint  tenancy.^  The  same 
rule  applies  to  equitable  chattels  real,"  and  he  takes  all 
chattels  real  subject  to  the  equities  against  her.^  Still 
his  rights  in  her  chattels  real  may  be  excluded  by  a 
settlement  of  them  to  her  sole  and  separate  use,*  or  by 
a  separate  property  act.* 

1  See  2  Blackst.  Com.  886  ;  1  Bish.  M.  W.  {  184,  cases  infra. 

2  Baxter  v.  Smith,  6  Blnn.  427,  429. 

3  Bell  H.  <&  W.  102-110 ;  quoted  in  full  in  1  Bish.  M.  W.  {{  184-2M  ; 
cases  infra. 

4  Meriwether  v.  Broker,  5  LItt.  254  ;  Alien  v.  Hooper,  60  Me.  371, 
374  ;  Turn.  <fc  R.  180 ;  Bates  v.  Dandy,  2  Atk.  207. 

5  Allen  V.  Hooper,  50  Me.  371,  374.    See  Clark  v.  "Burgh,  9  Jur.  679  ; 
Pitt. 

6  Coke  Lltt  46  &,  351  a ;  Roberts  v.  Polgrrean,  1  Black.  H.  535. 

7  Allen  v.  Hooper,  50  Me.  371,  374.    See  Mitford,  9  Ves.  9S  :  Coke 
Litt.  351  a. 

8  Roberts  v.  Polgrean,  1  Black.  H.  535. 

9  Young  V.  Radford,  Hob.  3 ;  Mason  v.  Morgan,  2  Ad.  <&  E.  30 ; 
Stewart  M.  <fr  D.  ^  463. 

10  Po«e,  2H66-170. 

11  Roberts  v.  Polgrean,  1  Black.  H.  535 ;  Young  v.  Radford,  Hob. 
8  ;  Biley,  19  N.  J.  £q.  229. 


219  husband's  ESTATIS*  { 14ft 

12  1  Bish.  M.  W.  2  204  ;  quoting  Bell  H.  <&  W.  Kffi-UO. 

13  See  Turner,  1  Vern.  7  ;  Pitt  v.  Hunt,  1  Vem.  18  ;  Coke  litt.  46  b, 
aoo  a,  351  a  ;  1  Boo.  Abridg.  345 ;  Stewart  M.  <fr  D.  2  400. 

14  i\>»<, « 171-178. 

15  1  Blah.  M.  W.  {  192,  quoting  BeU  H.  A  W.  {{  102-110. 

16  Tbeobald  v.  Duffay,  9  Mod.  102. 

17  Sym.  Cro.  Ellx.  83 ;  1  Bob.  Abridg.  344  ;  Moor.  385. 

18  See  Shaw  v.  Stewart,  1  Ad.  <&  E.  300 ;  Theobald  v.  Duffay,  9 
Mod.  102 ;  Chandos  v.  Talbot,  2  P.  Wms.  608. 

19  Duberly  v.  Day,  16  Beay.  33, 43 ;  5  H.  L.  Cas.  388. 

20  Plow.  261 :  Coke  Lltt.  351  a. 

21  Coke  Litt.  185  6 ;  Plow.  418. 

23  Tudor  v.  Samyne,  4  Mylne  <&  C.  389 ;  Pitt,  Turn.  <&  B.  180 ;  Jack- 
son V.  Parker,  Amb.  687 ;  Clark  v.  Burgh,  2  Colly.  C.  C.  221. 

28  Bawle  v.  Chichester,  Amb.  719 :  Mitford,  i  Ves.  98 ,  Moody  v. 
Matthews,  7  Ves.  18;^ ;  Winslow  v.  Tlghe,  2  Brod.  &  B.  204 ;  Stubbs  v 
Bo&,2Brod.  (&'B.  553. 

2i  TuUet  V.  Armstrong,  4  Mylne  &  C.  395 ;  Turner,  1  Vem.  7 ; 
Dripper,  2  Freem.  29 ,  Tudor  v.  Samyne,  2  Vern.  270 ;  pout,  {{  197-216. 

SI   JP^,  iS  217-243. 


Akt.  II.— HusBAiro's   Estate  Dubino  Covebtubb 

Jure  Uxobis. 

2  146.  Husband's  estate  during  coverture  defined. 

1  147.  Incidents  of  the  estate. 

2  148.  Wife's  estates  which  are  subject  to  this  estate, 
{  149.  Effect  of  settlements  on  this  estate. 

i  150.    Effect  of  statutes  on  this  estate. 

§  146.  Husband's  estate  during  covertnre  in  his  wife's 
lands  defined. — At  common  law  a  husband  holds  dur- 
ing coverture*  in  right  of  his  wife,'  she  being  merged 
in  him,'*  all**her  lands  in  possession,^  and  owns  the 
rents  and  profits  thereof  absolutely.^  This  is  called  his 
freehold  estate  ^'wre  warorw/^  it  is  often  said  to  be  an  es- 
tate for  the  joint  lives  of  the  husband  and  wife,*  but 
this  is  a  mistake  as  it  terminates  with  absolute  divorce.* 
It  differs  from  curtesy  initiate  in  that  it  is  a  vested '^ 
estate  in  possession,ii  while  curtesy  initiate  is  a  contin- 
gent" future  estate,^  it  is  independent  of   birth  of 
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Issue,"  la  held  In  right  ol  the  wife,"  and  1b  not  added  tc 
or  diminiahed  when  curtesy  Initiate  arises.'* 
I  Wrifht, :  Md.  41*,  «a.  at}  met  v.  Hoffmiui,  at  ud.  M4.  an,  sso 

Buber  tiTRDOl,  ID  Hasa.  910,  iH ;  infra,  n. ». 

!    Wright, !  Md.  428,  4S3 ;  Porter  v.  Bowers,  H  Md.  211,  iii. 
E   IisncuKr  V.  SlooBet,  ID  Fa.  St.  3W,  3M ;  ante,  I B8. 


Hsi»lBon  V.  Bridges,  M  l07,  BgJ  BatlKF  v.  Duncan,  4  Mon. 

■"■-' u.Harper.BMarBli.  J.  J.  S«0;  Babb  t.  Perier,  I  Mp.  i 

w.„„   in  m^i.  Afs, ;  Barhfr  n,  Bool,  ID  MiiBS.  MD, 


Cltipp  V,  StouBbton,  10  Pick, 
Burielgb  V.  <i(3Hn,  H  N.  H.  11 

1  Lea.TW,  na  "dm  r.  OelKe' 

Vt.fiM,Ml;poi!,  }147. 


a   Elcev.Hoffn]Bii,3SMd.S«,3m;  cm™*u. 
t    Wrtght,  2  MiH2S,  451;  Barber  «.  Root,  iC 
art  U.  a1>.  1 443. 


!   Pa[t«r,  27  Qratt  MB 

i   roj(,(lM. 

I   Wrighl,2M(l.  4»,4! 
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16   Kibbey  v.  WUllams,  08  IlL  30,  31 ;  Wlnne,  2  Lans.  21,  24 ;  poat, 

§  147.  Incidents  of  husband's  estate  during  coverture 
jure  nxoris. — The  husband  is  seized  during  coverture 
in  the  lands  of  his  wife  jointly  with  her,i  he  cannot 
aver  tliat  he  alone  is  seized  in  her  right,^  so  that  while 
he  can  sue  alone  for  severed  personalty,'  or  for  rents 
and  profits,*  he  must  join  her  in  an  ejectment  suit  for 
the  lands,*  or  in  any  suit  depending  on  seisin.'  The 
rents  and  profits  accruing  during  coverture  are  his 
absolutely ;  ^  he  may  sue  for  them  alone ;  ^  and  arrears 
belong  to  his  representatives  on  his  death ,•  not  to  her.*<^ 
But  subject  to  his  beneficial  enjoyment  during  cover- 
ture the  ownership  remains  in  her,^^  and  on  dissolution 
of  the  marriage  goes  to  her  or  her  heirs  discharged 
entirely  of  his  estate."  He  can  alone  convey  his 
estate,^  but  his  conveyance  carries  only,  his  interest,** 
and  limitations  begin  to  run  against  her  estate  as  soon 
as  the  marriage  is  dissolved.**  He  may  lease  it,** 
whUe  a  lease  by  her  is  worthless,"  but  the  lease  ends 
with  the  coverture  *8  (though  his  tenant  may  have 
emblements  *•),  and  thereafter  is  not  binding  on  her, 
even  though  she  has  joined  in  it,^  unless  she  is  a  party 
and  has  ratified  it; 2*  whether  statute  32,  Hen.  VIII., 
ch.  28,  is  in  force  in  the  United  States  seems  doubtful.^* 
It  is  liable  for  his  debts,^*  but  only  his  usufructuary 
interest  during  coverture.**  He  lias  a  right  to  reason- 
able estovers.®  Though  he  has  no  right  to  commit 
waste,"  as  his  wife  has  no  remedy  against  him,"  this 
right  has  been  alleged ;  ^  but  it  is  well  settled  that  his 
assignee  may  be  sued  for  waste.*  On  his  wife's  death 
his  estate  ceases,  and  he  has  no  right  to  compensation 
f or  improvements,'^  but  he  has  a  right  to  emblements.'* 
He  may  be  barred  by  limitations ;  ^  but  not  of  course 
by  any  act  of  the  wife  during  coverture." 
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1  Moore  v.  Vlnter,  12  81m.  161.  164  ;  Frosdick  v.  Sterling,  2  Mod. 
269,  270 ;  Clanvlckard  v.  Sidney,  Hob.  1,  2  ;  Weller  v.  Baker,  2  Wils. 
414, 423, 424 ;  Melvin  v.  Proprietors.  16  Pick.  161,  165,  166  ;  NichoUs  v. 
O'NeUl,  10  N.  J.  Eq.  88,  90 ;  Battle  v.  Mitchell,  7  Watts,  113,  116 ; 
Gulon  V.  Anderson,  8  Humph.  298,  325;  Welsinger  v.  Murphy,  2 
Head,  674  ;  Stroebe  v.  Fehl,  22  Wis.  3d7, 342. 

2  Melvin  v.  Proprietors,  16  Pick.  161, 165 ;  Stroebe  v.  Fehl,  22  Wis. 
337,342. 

3  Fairchild  v.  Chaustelleux,  8  Watts,  412, 413 ;  post, 

4  Decker  i\  Livingston,  15  Johns.  479, 482 ;  Dold  v.  Oelger,  2  Gratt. 
98,  116. 

5  Weller  v.  Baker,  2  Wils.  414, 423, 424 ;  Battle  v.  Mitchell,  7  Watts, 
113,115. 

6  Wyatt  V.  Simpson,  8  W.  Va.  394. 

7  Lucas  V.  Rickerlch,  1  Lea,  726, 728  ;  (mte,  1 146,  n.  6 

8  Supra,  n.  4. 

9  See  cases  ante,  ?  146,  n.  6. 

10  Shaw  V.  Partridge,  17  Vt.  626,  631. 

11  Infra,  notes  12, 14, 15, 18. 

12  Stroebe  v.  Fehl,  22  Wis.  337,  340.  See  Rogers  v.  Brooks,  »)  Ark. 
612  ;  Junction  v.  Harris,  9  Ind.  184 :  Clarke,  79  Pa.  St  376 ;  cases  ante, 
H42,n.7. 

13  Allen  v.  Hooper,  50  Me.  371, 373.  See  Butterfield  v.  Beall,  3  Ind. 
203,  206;  Trask  v.  Patterson,  29  Me.  499  ;  NichoUs  v.  O'Neill,  10  N.  J. 
Eq.  88,  90. 

14  Evans  v.  Klngberry,  2  Rand.  120, 131. 

15  Miller,  1  Meigs,  484. 

16  Harcourt  v.  Wyman,  3  Ex.  817  ;  Eaton  t>.  Whltaker,  18  Conn. 
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17  Allen  v.  Hooper,  50  Me.  371,  373 ;  Murray  v.  Emmons,  19  N.  H. 
483,  480  ;  Ross  v.  Adams,  28  N.  J.  L.  160, 162, 163. 

18  Jackson  v.  Holloway,  7  Johns.  81,  85,  86. 

19  Rowney,  2  Vern.  322 ;  Gould  v.  Webster,  1  Vt.  409. 
TO    George  v.  Goldsby,  23  Ala.  328. 

21  Toler  v.  Slater,  Law  R.  3  Ci.  B.  42,  45, 46. 

22  Alex.  Brit.  Stats,  pp.  321-326 ;  1  Blsh.  M.  W.  J?  550-565. 

23  Nlcholls  V.  O'Neill,  10  N.  J.  Eq.  88,  90.  See  Cheek  v.  Waldrnm, 
25  Ala.  152  ;  Montgomery  v.  Tate,  12  Ind.  615  ;  Williams  v.  Morgan,  I 
LItt.  168  ;  Beele  v.  Knowles,  45  Me.  479 ;  Sale  v.  Saunders,  24  Miss.  24  ; 
Schneider  v.  Staihr,  20  Mo.  269 ;  Brown  v.  Gale,  5  N.  H.  416 ;  Perkins 
T.  Cottrell,  15  Barb.  446 ;  Canby  v.  Porter,  12  Ohio,  79 ;  Mitchell  v. 
Sevier,  9  Humph.  146. 

24  Litchfield  V.  Cadworth,  15  Pick.  23. 

25  Armstrong  v.  Wilson,  60  111.  226,  228. 
23    Stroebe  v.  Fehl,  22  Wis.  337,  343. 

27    Babb  v.  Perley,  1  Me.  6,  9  ;  Davis  v.  Gilliam,  5  Ired.  Eq.  308,  309. 

23  Clifton,  6  Coke,  175;  Ware,  6  N.  J.  Eq.  117, 121;  Degarnette  r. 
Allen,  5  Gratt  499,  514. 

29  Babb  v.  Perley,  1  Me.  6, 10  ;  Davis  v.  GiUlam,  5  Ired.  £q.  808* 
309 ;  Degarnette  v.  Allen,  5  Gratt  499,  514. 
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ao  Washbnrn  v.  Sprout,  16  Mass.  449 ;  Bnney  v.  Edwards,  15  Mass* 
291  ;  Burleigh  v.  Coffin,  22  N.  H.  118,  125,126;  Marable  v.  Jordan,  5 
Humph.  417, 418  ;  ante,  i  131 ;  Stewart  M.  <fc  D.  J|  460,  473. 

31  Bennett,  34  Ala.  53, 55. 

32  Klbbey  v.  Williams,  58  111.  90, 31.    Compare i>o«t,  {  158,  n.  18. 

33  Den  V.  Quinby,  3  N.  J.  L.  985. 

§  148.  What  estates  of  wife  are  sniiject  to  tliis  eotate.-— 
This  estate  in  right  of  his  wife  arises  in  favor  of  the 
husband  in  all  her  common-law  estates  in  possession ;  ^ 
he  has  a  joint  seisin  ^  with  her  in  all  estates  of  which 
she  is  seized,'  whether  of  inheritance  or  for  life,*  and 
whether  several  or  joint.*  But  her  equitable  separate 
and  statutory  separate  estates  are  usually  not  in  any 
way  in  the  possession  or  control  of  her  husband  during 
coverture.* 

1  TTot  in  remainder :  Gentry  v.  Wa«staff,  3  Dev.  270 ;  1  Bish.  M. 
W.  S  505,  n. 

2  Ante,  1 147,  n.1, 

3  Compare  po«<,  2  155. 

4  Barber  v.  Root,  10  Mass.  260, 263 ;  Van  Note  v.  Downey,  28  N.  J. 
L.  219,  223  ;  ante,  1 144. 

5  Bishop  V.  Blair,  36  Ala.  80  ;  Royston,  21  Ga.  161« 

6  Post,  II  U9, 150. 

§  149.  Eflect  of  settlements  on  the  husband's  estate  dur- 
ing coyertnre. — The  chief  object  of  a  settlement  to  the 
sole  and  separate  use  of  a  married  woman  is  to  exclude 
the  rights  of  her  husband  during  coverture,^  and  all 
such  settlements  do  prevent  his  estate  jure  uxoris  from 
arising,*  although  they  may  leave  his  rights  after  her 
death  unaffected.' 

1  Cooney  v.  Woodburn,  33  Md.  320,  326  ;  post,  ?  157. 

2  Post,  EquiTABLB  Sepabatk  Estate,  ?§  197-216. 

3  See  posti  {  157. 

J  150.  ESdot  of  statutes  on  the  husband's  estate  during 
coverture. — The  chief  purpose  of  the  separate  property 
acts  passed  in  all  States  where  the  common  law  once 
prevailed  was  to  free  the  property  of  wives  from  the 
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marital  rights  of  their  husbands,  and  this  estate  jure 
vxoris  is  now  ahuost  universally  abolished.*  Gener- 
ally, the  wife  is  enabled  to  hold  her  property  alone, 
free  from  the  husband  and  his  creditors,*  though  in 
Alabama  he  is  made  trustee  of  her  property  subject  to 
removal  for  unfitness.*  The  estate  is,  however,  a  vested 
one,*  and  cannot  be  destroyed  by  statute.^ 

1  Pto«?,  ?§  233, 243. 

2  Post,  Statutory  Sepabatk  Estate:,  ??  217-248. 

3  Ala.  Code  1876,  J  2706 ;  Dent  v.  Slough,  40  Ala.  618, 523 ;  Bishop  v. 
piatr,  36  Ala.  80. 

4  Van  Note  v.  Downey,  8  N.  J.  L.  219, 222 ;  Mann,  50  Pa.  St.  375, 381. 

5  Ante,^^. 

Article  III. — Curtesy, 

i  151.  Definitions  of  curtesy. 

i  152.  Common-law  requisites  of  curtesy. 

i  153.  Marriage  necessary  to  give  curtesy. 

{  154.  Birth  of  issue  necessary  to  give  curtesy. 

I  155.  Seisin  of  wife  necessary  to  give  curtesy, 

g  156.  Death  of  wife  necessary  to  give  curtesy. 

i  157.  Property  in  which  curtesy  exists. 

.  {  158.  Incidents  of  estate  of  curtesy. 

I  159.  Barring  and  defeating  of  curtesy. 

?  IfiO.  Curtesy  under  statutes,  generally. 

1  161.  Effect  of  married  women  acts  on  curtesy. 

2  162.  Retrospective  effect  of  statutes. 

§  151.  Doflnitioiis  of  curtesy. — At  common  law  curtesy 
is  the  estate  of  a  husband^  which  arises  out  of  such  of 
his  wife's  estates  of  inheritance  *  as  she  is  seized  of  in 
fact'  during  coverture,*  if  a  child  of  theirs  who  could 
inherit  such  estates*  is  born  alive  before  her  death.^ 
After  marriage,  seisin,  and  birth  of  such  child,  the  es- 
tate is  initiate^  or  contingent  on  the  death  of  the  wife  ;• 
after  such  death  it  is  consummated^ — a  freehold  estate 
for  the  life  of  the  husband  ^^  with  the  incidents  of  a 
conventional  life  estate.^'^  Under  statutes  curtesy  may 
differ  from  curtesy  at  common  law  in  one  or  more 
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respects.^  Littleton's  definition  is:  "Where  a  man 
taketh  a  wife  seized  in  fee  simple,  or  in  fee  tail  general, 
or  seized  as  heir  in  tail  especial,  and  hath  issue  by  the 
same  wife,  male  or  female,  bom  alive,  albeit  the  issue 
after  liveth  or  dieth,  yet  If  the  wife  dies  the  husband 
shall  hold  the  land  during  his  life."^^  Bishop's  is: 
*'  Tenancy  by  the  curtesy  arises  where,  after  a  marriage 
not  void  in  law,  and  if  voidable  not  actually  annulled 
by  judicial  sentence,  there  is  issue  of  the  marriage 
born  alive ;  then  if  the  husband  survives  the  wife,  he 
holds  for  his  life  the  real  estate  which  was  hers  in  actual 
possession  at  any  time  during  the  coverture,  and  which 
also  could  be  inherited  by  the  child  if  living  as  tenant 
by  the  curtesy  consummate;  while  after  the  birth  of 
the  child  and  before  the  death  of  the  mother  he  sus- 
tains a  somewhat  similar  relation  to  it,  known  as  ten- 
ancy by  the  curtesy  initiate."  *^  Other  definitions  are 
referred  to  in  a  note.^* 

1  Heath  v.  White.  5  Conn.  228,  235.    Must  be  valid  marrla«:e  to 
render  him  '*  husband  " :  Post,  {  153. 

2  Bawliugs  V.  Adams,  7  Md.  26,  54 ;  Stead  v,  Piatt,  18  Beav.  fiO ; 
pott,  i  157. 

3  Carpenter,  75  Va.  129, 134  ;  post,  1 155. 

4  McDanlel  v.  Grace,  15  Ark.  465, 483 ;  postt  {  155. 

5  Coke  Litt.  40  a  i  i>o«^  2  154. 

6  Heath  v.  White,  5  Conu.  228, 236 ;  post,  1 154. 

7  Maraellls  v.  Thalhimer  2  Paige,  42. 

8  Bice  V.  Hoffman,  35  Md.  344,  350 ;  pM^  2  158. 

9  Porter,  27  Gratt.  699,  006 ;  post,  \  156. 

10  Wheeler  v.  Hotchkiss,  10  Conu.  225, 230 ;  poit,  \  158. 

11  Foster  v,  Marshall,  22  N.  H.  491, 493 ;  post,  \  158. 

12  Rice  V,  Hoffman,  35  Md.  344, 340, 350 ;  post,  \  158. 

13  Post,  2  160. 

14  Lltt.2  35. 

15  1  Bish.  M.  W.  H73> 

16  1  Greenl.  Cruise,  139, 140  ;  2  Blackst.  Com,  126, 127  ;  4  Kent  Com 
27;  28 ;  Boone  Keal  Prop.  H4 ;  1  Wash.  Real  Prop.  148,  149 ;  Orr  t'. 
Hollidays,  9  Mon.  B.  59 ;  Day  v.  Cochran,  24  Miss.  261, 274 ;  Furguson 
V.  Tweedy,  56  Barb.  168,  172,  173;  Billings  v.  Baker,  28  Barb.  345; 
•tfttutes  cited  poft,  \  160. 
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i  152.  Common  law  roquisiteB  of  cnrtasy.  — At  common 
law  there  are  said  to  be  four  requisites  of  curtesy :  ^ 
(1)  marriage ;  *  (2)  birth  of  issue  capable  of  inheriting  ;* 
(3)  seisin  of  the  wife  during  coverture ;  *  (4)  death  of  the 
wife.^  These  requisites  need  not  all  exist  at  the  same 
time.*  Thus,  birth  of  issue  before  the  marriage  is  suffi- 
cient, if  the  issue  is  legitimated  by  the  marriage.'^  So 
seisin  during  coverture  is  sufficient  though  disseisin 
occurs  before  birth  of  issue.^  So  birth  of  issue  is  suffi- 
cient, though  such  issue  dies  before  seisin.'  And  cur- 
tesy initiate  exists  before  the  death  of  the  wife.^**  It  is 
not  proper  to  say  that  curtesy  initiate  arises  on  the 
birth  of  issue,ii  for  it  really  arises  on  birth  of  issue  or 
seisin  which  ever  first  takes  place.^^  The  marriage 
must  exist  when  the  wife  dies,i'*  for  an  absolute  divorce 
destroys  curtesy.^*  Another  requisite  is  that  the  hus- 
band be  capable  of  holding  real  estate,*^  not,  for 
example,  an  alien.^* 

1  Menvil,  13  Coke,  19,  23  ;  Hunter  v.  Whltworth,  9  Ala.  965,  967  ; 
McDanlel  v.  Grace,  15  Ark.  465,  433  ;  Wheeler  v.  Hotcliklss,  10  Conn. 
225,  230 ;  Stewart  i'.  Ross,  50  Miss.  776,  788  ;  Jackson  v.  Johnson,  c 
Cowen,  74, 95  ;  15  Am.  Dec.  433  ;  Furguson  v.  Tweedy,  43  N.  Y.  548  ;  56 
Barb.  168  ;  Carpenter  v.  Garrett,  75  Va.  129,  138 ;  Winkler,  18  W.  Vo. 
455,  457.    See  Definitions,  antCt  i  151. 

2  Po«<,  §153. 

3  Comer  v.  Chamberlain,  6  Allen,  166, 163 ;  pcmit  S  1^ 

4  McDanlel  v.  Grace,  15  Ark.  465, 483 ;  post,  I ISH, 

5  Stewart  M.  <&  D.  H83  ;  post,  1 156. 

6  See  Menvil,  13  Coke,  19, 23  ;  Hunter  v.  Whltworth,  9  Ala.  965, 969  ; 
Comer  v.  Chamberlain,  6  Allen,  166,  169 ;  Jackson  v.  Johnson,  5 
Cowen,  74,  95  ;  Coke  Lltt.  30  a. 

7  Hunter  v.  Whltworth,  9  Ala.  966,  969  ;  post,  J  153. 

8  Comer  v.  Chamberlain,  6  Allen,  106, 169  ;  post,  i  155. 

9  Jackson  v.  Johnson,  5  Cowen,  74,  95 ;  15  Am.  Dec.  433 ;  post, 
8154. 

10  Stewart  v.  Ross,  50  Miss.  776.  739  ;  post,  U  156. 158. 

11  Ante,  i  151 ;  Bishop's  definition. 

12  Gibblns  v.  Eyden,  Law  R.  7  Eq.  371,  376. 

13  Po«<,  1 153. 

14  Stewart  M.  &  D.  J  443  ;  post,  ?  159. 

15  1  Greenl.  Cruise,  144 ;  Boone  Real  Prop.  1 49. 
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16    Hatfield  v.  Sneden,  64  N.  Y.  280, 285.    See  Foss  v.  Crisp,  20  Pick. 
121 ;  Reese  v.  Waters,  4  Watts  &  8. 145. 

2  158.  Marriage  noceesary  to  give  cnrtesy. — A  man  has 
curtesy  in  a  woman's  lands  only  as  her  husband,^ 
though  in  asserting  his  rights  he  may  prove  his  mar- 
riage by  cohabitation  and  repute.*  The  marriage  be- 
tween them  must  be  valid,'  this  term  including  a 
voidable  marriage  not  decreed  void  before  the  wife's 
death ;  *  there  is  no  curtesy  if  the  marriage  were  void,^ 
this  term  including  a  voidable  marriage  duly  avoided.^ 
The  marriage  may  take  place  after  the  birth  of  issue  if 
such  issue  is  thereby  legitimated.^  But  it  must  exist  at 
the  time  of  the  wife's  death,  for  a  divorce  a  vinculo 
destroys  curtesy .^ 

1  1  Cruise  Dig.  107 ;  1  Wash.  Real  Prop.  130 ;  Boone  Real  Prop, 
{45;  anU,  ^lai. 

2  Stewart  M.  A  D.  U  ^23, 136. 

8  See  fully  Stewart  M.  &  D.  H  45,  et  <eg. 

4  Stewart  M.  «fe  D.  {  51. 

5  Stewart  M.  «fe  D.  J  60. 

6  Stewart  M.  <fe  D.  g  147. 

7  Hunter  v.  Whltworth,  9  Ala.  966,  969. 

8  Stewart  M.  <ft  D.  {  443 ;  pott,  i  159. 

§  154.  Birth  of  issue  necessary  to  give  curtesy. — At 
common  law  there  is  no  curtesy  without  birth  of  issue.^ 
The  issue  must  be  born  alive,*  but  if  so  bom  it  makes 
no  difference  whether  it  lives  an  hour  or  to  old  age.' 
It  must  be  bom  during  the  life  of  its  mother ;  *  a  deliv- 
ery by  a  Csesarean  operation  after  the  mother's  death 
is  not  sufficient.^  It  must  be  capable  of  becoming  heir 
to  the  estate ;  ®  the  birth  of  a  girl  would  not  give  cur- 
tesy in  an  estate  tail  male.^  It  may  be  bom  after  dis- 
seisin,^  or  die  before  seisin."  Its  birth  may  be  proved 
by  its  father .^^^  Statutes  in  some  States  have  done  away 
with  this  requisite.^^ 
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1  Winkler,  18  W.  Va.  455,  48S.  See  Paine,  8  Coke,  34 ;  Heath  v. 
White,  6  Conn.  228, 236 ;  Ryan  t>.  Freeman,  :)6  MIbs.  175 ;  Bay  v.  Coch- 
rane, 24  Miss.  261 ;  Porch  v.  Fries,  4  N.  J.  £q.  204 ;  Marsellis  v.  Thal- 
hlmer,  2  Paige,  35, 42  ;  anU,  1 152. 

2  Coke  Lltt.  30  a,  60  & ;  2  Blackst.  Com.  101 ;  «t<pra,  n.  1. 

3  Heath  v.  White,  5  Conn.  228, 236. 

4  2  Blackst.  Com.  127, 128 ;  1  Oreenl.  Cruise,  143 ;  supra,  n,  1. 

5  Marsellis  v.  Thalhlmer,  2  Paige,  35, 42. 

6  Coke  Lltt.  40  a ;  Porch  v.  Fries,  4  N.  J.  Eq.  204 ;  gupra,  n.  1, 

7  Paine,  8  Coke,  34, 35  Z> ;  Coke  Lltt.  29  b. 

8  Johnson  v.  Jackson,  5  Cowen,  74, 95 ;  15  Am.  Dec.  433. 

9  Comer  v.  Chamberlain,  6  Allen,  166, 169. 

10  Jones  V.  Blcketts,  31  Law  J.  Ch.  753. 

11  Dnbs,  31  Pa.  St.  154 ;  poH,  1 160. 

J  155.  Tlie  seisin  of  the  wife  xieoessary  to  give  onrteey.  — 
The  word  "  seisin  "  applies  only  to  freehold  estates.^ 
One  who  is  in  actual  possession  of  real  estate,  claiming 
a  freehold,*  or  one  who  though  not  in  actual  possession 
has  the  immediate  right  to  possession  by  deed'  or  judi- 
cial judgment,^  is  seized  in  fact;  one  who  has  a  mere 
right  of  possession  in  law,  as  an  heir,^  or  in  equity,  as 
one  who  has  a  right  to  have  a  trust  declared,*  is  seized 
in  law  or  in  equity.  The  wife's  seisin  to  give  curtesy 
must  be,  (1)  seisin  in  fact;  (2)  it  must  be  beneficial/ 
(3)  it  must  be  sole;  but  (4)  it  may  exist  at  any  time 
during  coverture. 

1.  Seisin  in  fact  is  necessary  to  give  curtesy,^  though 
this  rule  has  been  somewhat  relaxed,*  and  is  not  ap- 
plicable to  wild  lands."  Thus,  perianal  possession,** 
or  possession  through  one's  agent,**  trustee,**  lessee,*' 
or  co-parcener,**  or  constructive  possession  given  by 
deed,*^  or  judgment  in  ejectment,**  is  sufficient  seisin ; 
but  there  is  no  curtesy  in  the  estate  of  an  heir  before 
entry ,*T  or  of  one  who  has  to  resort  to  law  or  equity  to 
obtain  possession,**  as  when  it  is  held  under  claim  of 
adverse  title.**  Nor  can  a  husband  have  curtesy  in  his 
wife's  remainders,**  unless  the  intermediate  estate  deter- 
mines, as  when  it  vests  in  her  and  merges,**  or  the  life 
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tenant  dies,^  daring  coverture ;  for  otherwise  there  is 
no  seisin  in  f act.^ 

2.  The  wife's  seisin  must  be  beneficial;^*  there  is  no 
cnrtesy  in  a  wife's  bare  legal  estate/^  or  if  there  is  it  is 
itself  a  bare  legal  estate.^ 

3.  The  wife's  seisin  must  be  sole;  there  is  no  curtesy 
of  property  in  which  she  is  Joint  tenant,^  though  there 
is  when  she  is  tenant  in  common,*  or  coparcener.* 

4.  The  wife  must  be  seized  during  coverturey^  but  not 
necessarily  at  the  time  of  her  death,**  or  of  the  birth  of 
issue.^  Thus,  if  after  marriage  a  wife  be  seized  and 
then  be  disseized  and  then  have  Issue,^  or  if  she  have 
issue  and  the  issue  die  and  she  be  thereafter  seized,^, 
the  husband  has  his  curtesy. 

1  Slater  v.  Rawson,  6  Met.  439,  444.  See  Fltzhnffb  v.  Croghan,  2 
Marsh.  J.  J.  42 ) ;  19  Am.  Dec.  139 ;  Towle  v.  Ayer,  8  N.  H.  68  ;  Eng- 
llshbe  V,  Helmuth,  3  N.  Y.  294 ;  Boone  Real  Prop.  {  20 ;  Co.  Litt.  153  a. 

2  Vonderheyden  v.  Crandell,  2  Denlo,  9.  21 ;  1  N,  Y.  491.  See 
Hovenden  v.  Annesley.  2  Schoales  <fe  L.  628;  Mercer  v.  Selden,  1 
How.  37,  51 ;  Durando,  3j  Barb.  629. 

3  Mercer  v,  Selden,  1  How.  37, 64.  See  Hlgbee  v.  Bice,  5  Mass.  362 ; 
Adair  v.  Ix>tt,  8  HUl,  182. 

4  Ellsworth  v.  Cook,  8  Paige,  843. 

5  Carpenter  v.  Oarrett,  75  Va.  129, 135. 

6  Sartill  V.  Bobeson,  2  Jones  Eq.  610, 512. 

7  Carpenter  t'.  Garrett,  75  Va.  129,  134.  See  Mercer  v.  Seldon,  1 
How.  37, 54 ;  Bush  v.  Bradley,  4  Day, 208. 805:  Adams  v.  Logan,  6  Mon. 
17);  Furguson  v.  Tweedy,  66  Barb.  168 ;  43  N.  Y.  543,  548 ;  Glbbs  v. 
Esty,  22  Hun,  266. 

8  Bush  V.  Bradley,  4  Day,  298,  305.  See  Kline  v.  Boobe,  6  Conn. 
494 ;  Wass  V.  Bucknam,  38  Me.  356 ;  Day  v.  Cochran,  24  Miss.  261 ; 
Stephens  v.  Hume,  25  Mo  349;  Harvey  v,  Wlckham,  23  Mo.  112; 
Reaume  v  Chambers,  22  Mo.  36 ,  McKee  v.  Cottle,  6  Mo.  App.  416 ; 
Jackson  v.  Johnson,  6  Cowen,  74,  94 ;  15  Am.  Dec.  433 :  Adair  r.  Lett. 
3  Hill.  182 ;  Merritt  v.  Home,  5  Ohio  St.  307  ;  Borland  v.  Marshall,  2 
Ohio  St  306 ,  Mitchell  v.  Byan,  3  Ohio  St  377 ;  Buchanan  v.  Duncan, 
40  Pa.  St  82 ;  Chew  v.  Commissioners,  5  Rawle,  160 ;  McCorry  v. 
King,  3  Humph.  267. 

9  Davis  V.  Mason,  1  Peters,  503, 606,  507 ;  Mercer  v.  Selden,  1  How. 
37,  54.  See  Barr  v.  Qalloway,  1  McLean,  476 ;  Wells  v.  Thompson,  13 
Ala.  793  ;  48  Am.  Dec.  76 ;  Day  v.  Cochran,  24  Miss.  261. 377 ;  Jackson  v. 
Sellick,  8  Johns.  262.    Contra,  Neely  v.  Butler,  10  Mon.  B.  48. 

10  Mercer  v.  Selden,  1  How.  87, 54. 

11  Carpenter  v.  Oarrett,  75  Va.  129, 135. 

12  Btiwllngs  V.  Adams,  7  Md.  26,  54 ;  Lowry  v.  Steele,  4  Ohio,  170 ; 
postf  i  157. 

H.  AW.-  20. 
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13  Ck)mer  v.  Chamberlain,  6  Allen,  166. 167 ;  Jackson  v.  Johnson,  5 
Cowen,  74,95.  See  Powell  v.  Gossom,  Is  Mon.  B.  179;  Ellsworth  v. 
Cook,  8  Paige,  643 ;  Tayloe  v.  Gould,  10  Barb.  388 ;  Carter  v.  Williams, 
8  Ired.  Eq.  177 ;  Lowry  v.  Steele,  4  Ohio,  170. 

14  Carr  v.  Glvens,  9  Bush,  679;  15  Am.  Rep.  747.  See  De  Grey  t;. 
Biohardson,  3  Atk.  469 ;  Buckley,  11  Barb.  43. 

15  Davis  V.  Mason,  1  Peters,  5a3,  508 ;  Redus  v.  Hayden,  43  Miss. 
614  ;  Adair  v.  Ix)tt,  3  Hill,  182  ;  supi^a,  n.  3. 

16  Ellsworth  V.  Cook,  8  Paige,  643. 

17  Carpenter  v.  Garrett,  75  Va.  129,  135.  See  Mercer  v.  Selden,  1 
How.  37,  55  ;  Phaelon  v.  Houseal,  2  McCord  Ch.  423. 

IS    Sartill  v.  Robeson,  2  Jones  Eq.  510, 512. 

10  Parker  v.  Carter,  4  Hare,  400.  But  see  Borland  r.  Marshall,  2 
Ohio  bt.  308 ;  tupra,  n.  8. 

20  Doe  V.  Rivers,  7  Term,  272 ;  Stoddard  v.  Gibbs,  1  Sum.  263  ; 
Planters  v.  Davis,  31  Ala.  626  ;  Baker  v.  Flournoy,  58  Ala.  ftW ;  Mackey 
V.  Proctor,  12  Mon.  B.  43.3 ;  Stewart  v.  Barclay,  2  Bush,  550 ;  Shores  v. 
Carley,  8  Allen,  425 ;  Malone  v.  McLaurln,  40  Miss.  161  ;  Redus  v. 
Hsivden,  43  Miss.  614;  McKee  v.  Cottle,  6  Mo.  App.  416;  Oxford 
V.  Benton,  .36  N.  H.  395 ;  Furguson  v.  Tweedy.  4^^  N.  Y  543  ;  Tayloe  v, 
Gould,  10  Barb.  38S  ;  Watklns  v.  Thornton,  II  Ohio  St.  367  ;  HItner  v. 
Ei?e,  23  Pa.  St.  305 ;  Reed,  3  Head,  491 ;  Upchurch  v.  Anderson,  59 
Tenn.  410. 

21  Tayloe  v.  Gould,  10  Barb.  388. 

22  McKee  v.  Cottle,  6  Mo.  App.  416  ;  Watklns  v.  Thorrton,  II  Ohio 
St.  367. 

23  Watklns  v.  Thornton,  11  Ohio  St.  367. 

24  1  Perry  Trusts,  ?8  322-;«4. 

25  Hopklnson  v.  Dumas,  42  N.  H.  303 ;  Prescott  v.  Walker,  16  N.  H. 
343 ;  Chew  v.  Commissioners,  5  Rawle.  160. 

26  Taylor  t;.  Smith,  54  Miss.  50. 

27  1  Wash.  Real  Prop.  135 ;  Litt.  ?  45. 

28  Wash  V,  Bucknam,  38  Me.  360. 

29  Carr  v.  Glvens,  9  Bush,  679, 683 ;  15  Am.  Rep.  747  ;  supra,  n.  14. 

30  Mercer  v.  Selden,  1  How.  37, 55 ;  McDaniel  t*.  Grace,  15  Ark.  465, 
483 ;  Upchurch  v.  Anderson,  59  Tenn.  410, 411 ;  supra,  n.  -u. 

31  Except  by  statute :  Stewart  v.  Ross,  60  Miss.  776. 

32  Jackson  v.  Johnson,  5  Cowen,  74, 95 ;  ante,  1 152. 

33  Comer  v.  Chamberlain,  6  Allen,  166, 160 ;  ante,  {3  152, 154, 155. 

34  Jackson  v,  Johnson,  5  Cowen,  74, 95 ;  ante,  U  i^>  1^4. 

§  156.  Death  of  wife  necessary  to  give  cortesy.  — Until 
the  death  of  the  wife  curtesy  is  initiate*  —  a  contingent 
and  not  a  vested  estate ;  *  only  after  it  is  consummated 
by  the  wife's  death  is  the  husband  properly  a  tenant 
by  the  curtesy."  On  her  death  he  becomes  so,  without 
any  assignment,^  by  oi)eration  of  law,^  and  has  a  life 
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estate  with  the  rights  of  a  conventional  life  tenant.* 
Civil  death  is  probably  not  sufficient,^  though  her  cou- 
Tiction  of  bigamy  may  be,  by  statute.' 

1  Bice  V.  Hoffman,  35  Md.  344,  3S0 ;  ante,  \l  22, 151 ;  post^  1 158. 

2  Porter,  27  Gratt  509, 606 ;  ante,  i  22 ;  postt  S  1<S. 

8   Jones  V.  Davles,  7  Hurl.  A  N.  507, 508 ;  Wheeler  v.  Hotchkiss,  10 
Conn.  225, 230 ;  Winne,  2  Lans.  21, 24 ;  j>ost,  {  15s. 

4  Bice  V.  Hoffman,  35  Md.  244,  350 ;  Adair  v,  Lott,  3  HUl,  132. 

5  Wat5ton,  13  Conn.  83, 86. 

6  ShortaU  v.  Hlnkley,  31  111.  219, 227 ;  post^  {  158. 

7  Stewart  M.  &  D.  {  475. 

8  Hd.  B.  C.  1878,  p.  807,  2  102. 

2  157.  Property  in  which  cnrteBy  ezisti.— Curtesy  is 
an  estate  in  real  property,*  though  when  money  is 
treated  in  equity  as  realty  a  husband  may  have  the 
interest  thereof  as  curtesy.'  It  arises  only  out  of 
estates  of  inheritance' — not,  for  example,  out  of  an 
estate  per  autre  vie* — and  arises  equally  whether  the 
fee  is  absolute  or  determinable.*  But  whether  or  not  it 
continues  after  a  determinable  fee  has  determined  is 
disputed,*  and,  strangely  enough,  the  prevailing  opin- 
ion is  that  it  does.''  The  fee  must  be  a  present  one,  for 
no  curtesy  arises  out  of  remainders ; '  and  it  hiust  not 
be  held  by  the  wife  as  joint  tenant."  Curtesy  arises  out 
of  equitable  as  well  as  legal  estates  of  Inheritance,*^'  if 
there  is  seisin  in  fact ;  **  indeed,  it  does  not  arise  out  of 
bare  legal  estates."  But  when  property  is  settled  on  a 
married  woman,  and  the  settlement  contains  words 
clearly  excluding  the  marriage  rights  of  her  husband,** 
it  is  her  equitable  separate  estate^^*  and  he  has  no  cur- 
tesy in  it ;  **  still  if  the  words  do  not  also  exclude  his 
rights  after  her  death,  he  will  have  curtesy  if  he  sur- 
vives her,*'  unless  in  pursuance  of  powers  in  the  settle- 
ment she  has  conveyed  the  property  away  *'  or  willed 
it,"  And  much  the  same  rule  applies  to  her  statutory 
separate  estate,^^  out  of  which  curtesy  may  or  may  not 
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arise.*°    There  is  no  curtesy  in  a  wife's  pre-emption 
rights  in  United  States  lands.^i 

1  2  Blackst  Com.  128  ;  1  Qreenl.  Cruise,  140. 

2  Bice  V.  Hoffman,  35  Hd.  344,  352.  See  Sweetapple  v.  BIndon,  2 
Vern.  538 ;  Fletcher  v,  Ashburner,  1  Brock.  409 ;  IXKison  v.  Hay,  3 
Brock.  404 ;  FoUett  v.  Tyrer,  14  Sim.  125 :  Davte  v.  Mason,  1  Peters, 
503 ;  Dunscomb.  1  Johns.  Ch.  606 ;  7  Am.  Dec.  504 ;  Clipper  v.  Liver- 
good,  5  Watt^  116 ;  cmte,  i  138. 

3  Bumner  v.  Partridgre,  2  Atk.  47 ;  Boothby  v.  Vernon,  9  Mod.  147  ; 
Simmons  v.  Gooding,  5  Ired.  £q.  382. 

4  Stead  v.  Piatt,  18  Beav.  50, 57. 

5  Paine,  8  Coke,  67, 68 ;  Thornton  v.  Krepps,  37  Pa.  St.  891 ;  With- 
ers V.  Jenkins,  14  S.  C.  597. 

8  Mason  v.  Johnson,  47  Md.  347, 357 ;  Hatfield  v.  Sneden,  54  N.  T. 
281. 

7  Bnckworth  v,  Thirkell,  3  Bos.  <fe  P.  652,  n ;  4  Dong.  823 ;  Moody 
V.  King,  2  Bing.  447 ;  9  Eng.  C.  L.  475;  Smith  v.  Spencer,  8  DeOex, 
M.  <&  G.  632 ;  Northcott  v.  whipp,  12  Mon.  B.  65 ;  Hatfield  v.  Sneden, 
54  JJ.  Y.  280 ;  Thornton  v.  Knapp,  87  Pa.  St.  391 ;  Evans,  9  Pa.  St.  190 ; 
Taliaferro  v.  Bur  well,  4  Call,  m  ;  Withers  v.  Jenkins,  14  S.  C.  597 ;  1 
Wash.  Real  Prop.  135 ;  1  Greenl.  Cruise,  146,  147 ;  4  Kent  Com.  32 ; 
Boone  Heal  Prop,  i  50.  But  see  Doe  v.  Hulton,  8  Bos.  <&  P.  653 ; 
Weller,  28  Barb.  589. 

8  Bedus  V.  Hayden,  43  Miss.  614, 636 ;  antet  1 155w 

9  1  Wash.  Real  Prop.  135 ;  csnte, }  155. 

10  Rawllngs  v.  Adams,  7  Md.  26, 54.  See  Appleton  v.  Rawley.  Law 
R.  8  Eq.  189, 143 ;  Fletcher  v.  Ashburner,  1  Brown  Ch.  503  ;  Robinson 
V.  Codman,  1  Sum.  128 ;  Phillips  v.  Codman,  2  Duval.  549  ;  Gardner  v. 
Hooper,  3  Gray,  404 ;  Houghton  v.  Hapgood,  13  Pick.  154 ;  Robb  v, 
Grlflln,  26  Miss.  579 ;  Taylor  v.  Smith,  54  Miss,  60 ;  Alexander  v.  Wor- 
rance,  17  Mo.  228  ;  Tremmeli  v.  Kleiboldt,  6  Mo.  App.  549 ;  Cushlng  v. 
Blake,  29  N.  J.  Eq.  399 :  30  N.  J.  Kq.  696 ;  Sartill  v,  Robeson,  2  Jones 
Eq.  510, 512 ;  Lowry  i>.  Steele,  4  Ohio,  171 ;  Dubs,  31  Pa.  St.  154  ;  Night- 
ingale V.  Hidden,  7  R.  I.  116 ;  Withers  v.  Jenkins,  14  S.  C.  597 ;  Baker 
V.  Heiskell,  1  Cold.  641 ;  Winkler,  18  W.  Va.  455. 

11  Sartill  V.  Robeson,  2  Jones  Eq.  510, 612.  See  Parker  v.  Carter,  4 
Hare.  413 ;  Pitt  v.  Jackson,  2  Brown  Ctx.  51 ;  Morgan,  5  Madd.  408  ; 
ante,  1 156, 

12  Chew  V.  Commissioners,  5  Rawle,  160, 163 ;  ante,  {  15S. 

13  Mitchell  v.  Moore,  16  Gratt  275. 28a  See  Moore  v.  Webster,  Law 
R.  3  Eq.  267 ;  Morgan,  5  Madd.  408 ;  Payne,  11  Mon.  B.  138 ;  Tremmeli 
V.  KleiboldtL6  Mo.  App.  549;  Douglas  v.  Cruger,  80  N.  Y.  15 ;  Dubs,  31 
Pa.  St.  149 ;  Ege  v.  Medlar,  82  Pa.  St.  86 ;  Carter  v.  Dale,  3  Lea,  710  ;  31 
Am.  Rep.  660 ;  post,  J  200. 

14  JPoH,iiWfy-217. 

15  Hearle  v.  Greenbank,  1  Ves.  Sr.  298 ;  Moore  v.  Webster,  Law  R. 
8  Eq.  267 ;  Barker.  2  Sim.  249 ;  Monroe  v.  Van  Meter,  100  111.  347 ; 
Poofv.  Blakie.  58  111.  495;  Rigler  v.  Cloud.  14  Pa.  St.  361 ;  Stokes  v. 
McKIbbln,  13  Pa.  St.  267 ;  Cochran  v.  O'Hern,  4  Watts  <ft  S.  95 ;  39 
Am.  Dec.  69 ;  Bottoms  v.  Carley,  5  Helsk.  6 ;  Beecher  v.  Hicks,  7  Lea, 
207  ;  infra,  n.  16. 

16  Cooney  v.  Woodburn,  33  Md.  820,  326,  327 ;  Winkler,  18  W.  Va. 
456, 466, 467.    See  Appleton  v,  Kawley,  Law  R.  8  Eq  139, 143 ;  Cooper 
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V.  McDonald,  Law  B.  7  Ch.  D.  288 :  23  Eng.  Rep.  581 ;  FoUett  v.  Tyrer, 
14  Sim.  125;  Burnet  v.  Davis,  2  P.  Wms.  3ltf;  Rochon  v.  Lecott,  2 
StewU  429;  De  Hart  v.  Dean,  2  McAr.  (JO;  Payne,  II  Mon.  B.  138; 
Hart  V,  Soward.  14  Mon.  B.  305 ;  Douglas  v.  truger,  80  N.  Y.  15 ; 
Hatfield  v.  Sneden,  54  N.  Y.  280 ;  Hardy  v.  Van  Harllngen,  7  Ohio  St. 
208 ;  liowry  v.  Steele,  4  Ohio,  170 ;  Ege  v.  Medlar,  82  Pa.  St  86 ;  Til- 
linghast  v.  Coggeshall,  7  R.  I.  883 ;  Frazer  v.  HIghtower,  12  Helsk.  9i ; 
Carter  V.  Dale,  3  La.  710;  81  Am.  Bep.6e0;  Bayer  v,  wall,  26  Gratt. 
354  ;  21  Am.  Rep.  303. 

17  Pool  V.  Blakle,  53  HL  405, 602. 

18  8tokesv.McKlbbin,18Pa.St.287,26a. 

19  Pb«t,  ch.  xlU.,  22  217-243. 

20  ibsf,  23  160-162. 

21  McDanlel  V.  Grace,  15  Ark.  465, 484. 

i  158.  Incidents  of  the  estate  of  cortesy. — Curtesy  has 
two  stages :  one  in  which  it  is  initiate  and  contingent, 
the  other  in  which  it  is  consummate  and  vested. 

1.  Curtesy  initiate.  When  marriage,^  birth  of  issue,' 
and  seisin'  have  taken  place,*  curtesy  initiate  exists.^ 
Although  the  husband  holds  this  estate  in  his  own 
right,*  and  by  the  old  common  law  had  through  it  cer- 
tain rights  to  homage,  etc.,^  he  has  by  virtue  of  it  no 
present  tenancy,*  it  works  no  change  in  the  incidents 
of  his  tenacy  during  coverture  in  his  wife's  right.^  It 
is  not  a  vested  estate,*®  and  may  be  destroyed  by 
divorce"  or  by  statute;**  and  though  it  arise  in  prop- 
erty in  which  the  husband  is  tenant  for  years  no 
merger  follows."  Still  the  husband  may  convey  his 
contingent  interest,"  it  may  be  seized  for  his  debts,**  he 
cannot  in  fraud  of  creditors**  settle  it  on  his  wife,*^  nor 
will  a  court  of  equity  interfere  with  it  on  her  behalf.** 
All  the  husband's  rights  during  coverture  are,  however, 
suspended  by  settlements  to  the  wife's  sole  and  separate 
use,*'  and  almost  every  where  now  by  statutes.** 

2.  Curtesy  consummate.  Only  on  the  wife's  death 
does  curtesy  become  consummate  and  vest,^*  and  is  the 
husband  properly  tenant  by  the  curtesy.*'  He  becomes 
so  by  operation  of  law,®  no  assignment  being  neces- 
sary,** and  whether  he  so  desires  or  not.*^    He  takes 
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rather  as  an  heir  than  as  %  purchaser^**  and  holds  the 
property  subject  to  all  encumbrances.''  His  estate  lias 
tlie  incidents  of  a  conventional  life  estate ;  ^  he  may- 
eject  others  therefrom,^*  and  defend  an  ejectment  suit 
brought  against  him  by  his  wife's  heirs.^  He  may 
sell 'I  or  lease'*-*  it,  but  only  his  interest  ;^  an  attempt  to 
convey  the  fee,  under  the  old  law  working  a  forfeiture 
against  him ;  **  and  it  may  be  taken  for  his  debts.^  He 
has  a  right  to  reasonable  estovers,^  but  not  to  oommit 
waste  .'^ 

1  ArUe,  i  153. 

2  AnUtlloi, 

3  Ante,il5&, 

4  As  shown,  ante,  {  152. 

5  Rice  V.  Hoffman,  35  Md.  344,  %%  ;  Foster  v.  Marshall,  22  N.  H. 
401,  4S3  ;  Wlnne,  2  Luna.  21,  24  ;  Wilson  v.  Arentz,  70  N.  C.  670,  67a ; 
wUe,  U  151, 152, 156. 

6  Heath  v.  White,  5  Conn.  228, 235 ;  Shortall  v.  Hlnkley,  31  III.  219, 
227 ;  ctnU,  g  146. 

7  Wright,  2  Md.  429, 654 ;  56  Am.  Dec.  723 ;  1  Bish.  M,  W.  8  58a 

8  Jones  v.  Davles,  5  Hurl.  AN,  766;  7  Hurl.  &  N.  507, 508  ;  Winne, 
2  Lans.  21, 24. 

9  Wlnne,  2  Lans.  21,  24.  See  KIbbey  v.  WUllams,  58  111.  30,  31 ; 
Cole  V.  Van  Riper,  44  IIU  58, 66 ;  Winkler,  18  W.  Va.  455, 469. 

10  ^nte,  122. 

11  Stewart  M.  <&  D.  S  44S. 

12  Wlnne,  2  Lans.  21,  26 ;  cmte,  \  22. 

13  Jones  v.  Davles,  5  Hurl.  &  N.  766 ;  7  HurL  A  N.  607, 808. 

14  Central  v  Copeland,  18  Md.  305,  320.  See  Wells  v.  Thompson,  IS 
Ala.  793 ;  48  Am.  Dec.  76 ;  ShortaU  v.  Hlnkley,  31  Hi.  219, 226. 

15  Shortall  v.  Hlnkley,  81  111.  219, 227 ;  Day  v.  Cochran,  24  Miss.  261, 
275 ;  Canby  v.  Porter,  12  Ohio,  79, 8a  See  Plumb  v.  Sawyer,  21  Conn. 
351 ;  Long  V,  Hitchcock,  99  111.  550 ;  Anderson  v.  Tydings,  8  Md.  427, 
443 ;  Roberts  v.  Whiting,  16  Mass.  186  ;  Wlnne,  2  Lans.  21, 25 ;  Burd  v, 
Dansdale,  2  Blnn.  80 ;  Mattock  v.  Steams,  9  Vu  828. 

18  ^nte,  {H13-118. 

17  Wlckes  V.  Clarke,  8  Paige,  161, 172. 

18  Van  Duzer,  6  Paige,  366, 370. 

19  Cooney  v.  Woodbum,  33  Md.  820, 826;  ante,  { 187. 

20  Anderson  v.  Tydings,  8  Md.  427, 443  ;  Staples  v.  Brown,  13  Allen, 
16 ;  Wlnne,  2  Lans.  21, 25 ;  Curry  v.  Bott,  53  Pa.  St  400, 403 ;  post,  i  161. 

21  Wheeler  v.  Hotchklss.  10  Conn.  225, 230 ;  Henderson  v  Oldham, 
5  Dana,  2M,  257 ;  Rice  v.  Hoffman,  85  Md.  ^M,  849, 350 ;  Foster  t'.  Mar- 
shtiU,  22  N.  H.  491, 493  ;  Stewart  M.  &  D.  g  463 ;  ante,  ii  22,  166 ;  pott, 
%  162. 
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22  -  Jones  v.  Davies,  7  Hurl.  <&  N.  .^  608 ;  Wlnne,  2  Lans.  21, 24. 

23  Watson,  13  Coun.  83, 88  ;  Stewart  v.  Ross,  50  Miss.  776, 79L 

24  Rice  v.  Hoffman,  35  Md.  344,  350 ;  Adair  v.  LoU,  3  Hill,  182. 

25  Jones  v.  Da  vies,  7  Hurl.  «fe  N.  507 ;  Watson,  13  Conn.  83, 86. 

28   Watson,  13  Conn.  83.  86.    See  Coleman  v.  Waples,  1  Har,  (Del.) 
1S6 ;  WUlis  V.  Siieliingr,  6  Rich.  280. 

27  See  Forbes  v.  Sweesy,  8  Neb.  520 ;  Wlnne,  2  Lans.  2L 

28  Shortall,  31  111.  219,  227 ;  Rice  v.  HofTmau,  3.5  Md.  354.  3S0 ;  MiUer 
V,  Bledsoe,  61  Mo.  96,  lOl 

29  Hall,  32  Ohio  St.  184. 

30  Grant  v.  Townsend,  2  Hill.  554. 

31  Wells  t>.  Thompson,  13  Ala.  793;  48  Am.  Dec  76;  Bottoms  v. 
Corley,  5  Hetsk.  1, 5 ;  infra,  n.  33. 

32  Shortall  v.  Hinkley,  31  IlL  219, 226. 

33  Maraman  v.  Caldwell,  8  Mon.  B.  32 ;  Flagg  v.  Bean,  25  N.  H.  49 ; 
£oltenbroclc  v.  Cracraf  t,  36  Ohio  St.  584. 

34  French  v.  Rollins,  21  Me.  372 ;  McKee  v.  Pfout,  3  Dall.  486. 

35  Anderson  v.  Tydlngs,  8  Md.*427, 443 ;  supra,  n.  15.  - 

36  ArmsLrong  v.  Wilson,  60  IlL  226, 228. 
87    Welse  v.  Welsh,  30  N.  J.  Eq.  431,  434. 

§  159.  How  cnrtesy  may  be  barred,  defeated,  or  lost.— A 
husband  being  sui Juris  can,  before^  or  after  marriage,* 
make  an  agreement  enforcible  in  equity'  with  his  wife, 
whereby  he  relinquishes  curtesy.*  And  as  he  can  con- 
vey this  estate,^  he  may  of  course  release  it  to  any  one,' 
which  he  generally  does  by  joining  in  his  wife's  con- 
veyances.' But  he  cannot  by  disclaimer  prevent  its 
vesting  on  hia  wife's  death.^  The  wife's  property  may 
bo  so  settled  by  deed*  or  by  statute^®  that  curtesy  never 
arises,  or  it  may  arise  and  be  defeasible  by  her  deed " 
or  will;**  but  where  her  will  is  valid  only  with  the 
husband's  assent,  he  may  revoke  his  assent  any  time 
before  probate."  So  by  statute  it  may  be  forfeited  by 
bigamy ,1*  adultery ,**  or  treason.*'  A  divorce  a  vinculo 
destroys  it."  It  may  be  barred  by  limitations,*^  or  by 
the  acceptance  of  a  provision  in  its  stead.**  Formerly, 
it  was  forfeited  by  an  absolute  conveyance  of  the  lands,** 
but  this  law  is  obsolete.^* 

1   Waters  v.  Tagewell,  9  Md.  291, 303 ;  Stewart  M.  <ft  D.  {  82. 
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2  Hntchins  v.  Dixon,  11  Md.  29,  87 ;  Stewart  M.  dt  D.  {  182 ;  anU, 
H  40,  et  seq.t  99,  et  seq. 

8   AnU,n42,S^ 

4  See  also  Bochon  v.  Lecott,  2  Stewt.  429t. 

5  Ante,  1 158. 

6  1  Wash.  Beal  Prop.  152. 

7  See  Carpenter  v.  Davis,  72  III.  14 ;  Stewart  r.  Ross,  60  Miss.  776. 
Compare  Jacques  v.  Ennls,  25  If.  J.  Eg.  402 ;  Ollmore,  7  Oreg.  874 ; 
Honcic  V.  Kitter,  70  Pa.  St  280 ;  post,  H  ^4-408. 

8  Watson,  13  Conn.  83, 86. 

9  Hutchins  v.  Dixon,  11  Md.  29,  37, 38 ;  ante,  1 157. 

10  Tong  V.  Marvin,  15  Mich.  flO,  70, 73 ;  post,  {  161. 

11  Under  settlement.  Pool  v.  Blakie,  53 IIL  405,  502 ;  under  statute. 
Porch  V.  Fries,  18  N.  J.  Eq.  204,  208. 

12  Under  settlement,  Stokes  v.  McKlbbln,  13  Pa.  St  267, 269 ;  under 
statute,  Stewart  v.  Boss,  50  Miss.  776, 791. 

13  George  v.  Bussing,  15  Mon.  B.  563.    See  Sibsby  v.  Bullock,  10 
Allen,  84. 

14  Md.  B.  C.  1878,  p.  807, 1 102.    See  Stewart  M.  <ft  D.  {  178. 

15  Not  without :  Wells  v.  Thompson,  13  Ala.  793 ;  48  Am.  Dee.  76 ; 

1  tireenl.  Cruise,  150. 

10    Pemberton  v.  Hicks,  1  Blnn.  1. 

17  Stewart  M.  <ft  D.  }  44a 

18  Shortall  v.  Hinkley,  31  111.  219. 227.    See  Wright  v.  Plumbtree,  3 
Barn.  A  Aid.  474 ;  Carter  v.  Cartreli,  16  Ark.  154  ;  Neal  v.  Bobertson, 

2  Dana,  86 ;  Thompson  v.  Oreeu,  4  Ohio  St  216 ;  Welalnger  v.  Murphy, 
2  Head,  674. 

19  Pa.  Purd.  Dig.  1876.  p.  1008,  {  23  ;  77  Pa.  St  276,  379. 

20  1  GreenL  Cruise,  150 ;  Boone  Real  Prop.  }  51 ;  ca^te,  i  158. 

21  See  Dennett,  40  N.  H.  505 ;  Miller,  Meigs,  184. 

§  160.  Curtesy  under  statutes,  generally.— In  the  He- 
yised  Laws  of  Alabama,  Arkansas,  Colorado,  Georgia, 
Louisiana,  Minnesota,  Missouri,  South  Carolina,  Texas, 
and  Virginia,  there  seems  to  be  no  mention  of  curtesy.^ 
In  those  of  Connecticut,*  Delaware,'  Maryland,*  New 
Jersey,*  New  York,*  Pennsylvania,^  Rhode  Island,^  and 
Tennessee,®  curtesy  is  incidentally  mentioned  as  exist- 
ing. In  those  of  Kentucky,^®  Maine,ii  Massachusetts,^' 
Michigan,"  Nebraska,^*  New  Hampshire,*^  North  Caro- 
lina, i*  Ohio,"  Oregon,"  Vennont,^*  and  West  Virginia,** 
curtesy  is  expressly  given.  In  those  of  California,** 
Florida,**  Illinois,*^  Indiana,**  Iowa,®  Kansas,**  Missis- 
sippi,*' and  Nevada,**  curtesy  is  expressly  abolished. 
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When  curtesy  is  abolished  another  estate  is  generally 
given  in  its  place,  as  in  Illinois,  where  a  husband  lil£:e 
his  wife  has  dower.®  And  when  curtesy  is  recognized 
it  is  often  expressly  modified  and  made  a  different  es- 
tate; as  in  Ohio,  where  birth  of  issue  is  done  away 
with;**  in  West  Virginia,  where  the  wife  must  die 
seized  ;*i  in  Wisconsin,  where  the  wife  must  die  intes- 
tate ;'*  in  Michigan,  where  a  second  husband  has  no 
curtesy  if  his  wife  leaves  a  child  by  her  first  husband ;  ® 
and  as  in  Minnesota,  where  it  is  forfeited  by  desertion.** 
But  a  statute  giving  curtesy  will  not  be  construed  to 
change  the  requisites  and  incidents  thereof,  except  so 
far  as  express  words  require.**  Thus,  the  West  Vir- 
ginia statute,  which  provides  **  if  a  married  woman  die 
seized  of  an  estate  of  inheritance  in  land,  her  husband 
shall  be  tenant  by  the  curtesy  in  the  same,"**  does  not 
do  away  with  the  necessity  of  birth  of  issue.*'  When, 
however,  curtesy  is  not  expressly  given  or  abolished, 
it  exists  as  a  part  of  the  common  law,**  except  in 
Louisiana  and  Texas,  where  this  law  as  to  curtesy  was 
never  in  force,**  unless  it  is  impliedly  abolished  by 
married  women's  separate  property  acts.**  In  any  case 
these  acts  work  important  changes  in  common-law 
curtesy .*!  A  statute  providing  that  the  husband  shall 
not  have  curtesy  when  his  wife  has  children  by  a 
former  husband,  applies  only  to  lands  which  such 
children  inherit,  or  their  shares.** 

1  There  may  be  statates  In  these  States  later  than  the  Revised 
Laws.  The  laws  of  Minnesota  do  refer  to  curtesy,  but  only  to  repeal 
the  acts  relating  thereto:  Minn.  Stats.  1S78,  p.  572. 

2  Ck)nn.  G.  &  1875,  p.  392,  2  28. 

3  DeL  B.  C.  1874,  p.  478,  H,  P  479,  {  4. 

4  Md.  R.  C.  1878,  p.  897,  S  2,  P.  412,  ||  50, 80,  p.  807,  {  102. 

5  N.  J.  Rev.  1877,  p.  638,  {  9,  p.  639,  9  14,  p.  298,  {  6,  p.  1235,  {  2. 

6  N.  Y.  R.  S.  1882,  p.  2213,  J  20. 

7  Pa.  Purd.  Dig.  1876,  p.  1007,  ?  18,  p.  1008,  J  23. 

8  B.  I.  P.  S.  1882,  p.  424,  {  14,  p.  471,  {  8,  p.  190,  ^  8. 
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9  Tenn.  R.  S.  1873,  ?!  2486, 8263. 

10  Ky.  R.  S.  1871,  p.  527, 1  L 

11  Me.  R.  S.  1871,  p.  758,  {  15. 

12  Mass.  P.  S.  1882,  p.  740,  {?  1,  3,  p.  818,  {  L 

13  Mich.  R.  S.  1882,  {{  5770,  6783. 

14  Neb.  C.  L.  18S1,  pp.  215, 255. 

15  N.  II.  G.  L.  1378,  pp.  435,  475. 

18  N.  C.  Bat.  Rev.  1873,  pp.  530,  531, 592. 

17  Ohio  R.  S.  1880,  U  2852,  3108,  417Q,  4177. 

18  Oreg.  G.  L.  1872,  p.  588,  {  30. 

19  Vt.  R.  L.  1880,  U  2229,  2230. 

20  W.  Va.  R.  S.  1879,  p.  502,  {  15,  p.  556,  M  17, 18. 

21  Gal.  av.  Code  1881,  {  173. 

22  Fla.  Dig.  1881,  p.  471. 

23  III.  R.  8.  1880,  p.  425, 1  h 

24  Ind.  R.  8. 1881,  i  2482. 

25  Iowa  R.  C.  1880,  §  2440. 
28  Kan.  C.  L.  1881,  ?J  21, 29. 

27  Miss.  R.  S.  1880,  ?  1170. 

28  Nev.  C.  L.  1873,  H57. 

29  111.  R.  8.  1880,  p.  425,  { 1.    See  also  Ind.  R.  S.  1881,  {  2485 ;  Iowa 
R.  8.  1830,  S  2440. 

80  Ohio  R.  8. 1880,  i  4176.    See  also  Oreg.  G.  L.  1872,  p.  588,  $  90 ;  Dubs, 
31  Pa.  St.  IM. 

81  W.  Va.  R.  S.  1879,  p.  502,  ?  15];  Winkler,  18  W.  Va.  455, 468.    See 
also  Wis.  R.  8.  1878,  i  2180. 

32  Wis.  R.  8. 1878,  {  2180. 

33  Mich.  R.  8.  1882,  8  5770.    See  also  Neb.  C.  8.  1881,  p.  216;  Ohio 
R.  8.  1880,  2  476  ;  Vt.  R.  L.  1880,  {  2229. 

34  Minn.  R.  S.  1878,  p.  565. 

35  See  full  discussion  In  Winkler,  18  W.  Va.  455. 

36  W.  Va.  R.  8. 1879,  p.  502, 1 15. 

87    Winkler,  18  W.  Va.  455, 466,  468. 

33    Reaume  v.  Chambers,  22  Mo.  86,  51 ;  Denny  v.  McCabe,  82  Ohio 
St.  576,  578  ;  ante,  {  8. 

39  See  ante,  i  6.    In  Texas  the  common  law  Is  declared  In  forCe, 
B.  8. 1879, 1  3128 ;  but  the  community  system  prevails :  Post,  {  £• 

40  Fo8t,il&l. 

41  P08t,V^'  ^ 

42  Klngsley  v.  Smith,  14  Wis.  860,  862. 

g  161.  Curtesy  under  married  women  acts.  —  Though 
Bome  cases  hold  that  statutes  which  secure  to  a  mar^ 
ried  woman  her  property  free  from  the  control  of  her 
husband  with  power  to  dispose  of  it  by  will  or  deed  by 
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implication  wholly  abolish  curtesy,*^  it  is  generally 
said  that  the  legislature  must  express  all  intended 
changes  in  common  law  estates,'  and  the  prevailing 
opinion  is,  as  in  the  case  of  equitable  separate  prop- 
erty,* that  while  separate  property  acts  do  suspend 
during  coverture  all  the  rights  of  the  husband  or  his 
creditors  in  statutory  separate  property,*  they  do  not 
destroy  curtesy  or  prevent  its  vesting  on  her  death,* 
unless  such  an  event  is  clearly  excluded,*  as  where  the 
statute  not  only  provides  that  the  property  of  a  wife 
shall  be  hers  with  power  to  will,  etc.,  but  also  defines 
her  husband^s  interest  therein  if  she  dies  intestate,^  in 
which  case  curtesy  is  excluded.^  When  she  has  power 
to  alienate  or  charge  her  property*  she  may  thereby 
defeat  curtesy  ;^o  but  a  statute  must  contain  express 
words  to  enable  her  to  convey  alone ;  ^*  so  when  she 

has  power  to  make  a  will  she  may  thereby  defeat 
curtesy.^2 

1  Tong  V.  Marvin,  15  Mich.  00,  70, 73 ;  Ransom,  30  Mich.  828,  329 ; 
Stewart  v.  Boss,  50  Miss.  776, 790 ;  Billings  v.  Baker,  28  Barb.  343,  long 
discassion. 

2  Wlnne,  2  Lans.  21, 34 ;  Hooston  v.  Brown,  7  Jones  (N.  C.)  161, 
162  ;  Winkler,  18  W.  Va.  455, 469. 

3  Pool  V.  Blakle.  53  111.  495,  502 ;  ante^  \ 

4  Martin  v.  Robson,  65  111.  130, 131, 132 ;  16  Am.  Rep.  578 ;  Beach  v. 
Miller,  51  111.  206,  209 ;  2  Am.  Rep.  290;  Cole  v.  Van  Riper,  44  111.  58, 66 ; 
Rice  V.  HoflFman,  35  Md.  344, 350  ;  Schindel,  12  Md.  194, 813  ;  Anderson  v. 
Tydings,  8  Md.  427, 443 ;  Logan »«.  McGill,  8  Md.  461, 470 ;  Brown  v.  Clark, 
44  Mich.  409,  411 ;  Porch  v.  Fries,  18  N.  J.  Eq.  204,  208  ;  Hatfield  v.  Sne- 
den,  54  N.  Y.  280, 289 ;  Winne,  2  Lans.  21, 26, 34  ;  Hard  v.  Cass,  9  Barb.  366, 
869 ;  Jones  v.  Carter,  73  N.  C.  148,  149 ;  Houston  v.  Brown,  7  Jones 
(N.  C.)  161,  162 ;  Clark,  76  Pa.  St.  376,  478 ,  Coleman  v.  Satterfleld,  2 
Head,  250.  264 ;  Bottoms  v.  Corley,  5  Heisk.  1,  6, 9. 

5  Cole  V.  Van  Riper,  44  111.  58,  65, 66 ;  Anderson  v.  Tydings,  8  Md. 
427, 443  ;  Rice  v.  Hoffman,  36  Md.  344, 850  :  Porch  v.  Fries,  18  N.  J.  Eq. 
204,  209 ;  Prall  v.  Smith,  31  N.  J.  L.  244. 246 :  Hatfield  v.  Sneden,  54 
N.  Y.  280, 287  ;  Hurd  v.  Cass,  9  Barb.  386,  868-370 ;  Winne,  2  Lans.  21, 
26, 34  ;  Leach,  21  Hun,  381,  382 ;  Zimmerman  v.  Schoenfeldt,  3  Hun, 
692,  695 ;  Houston  v.  Brown,  7  Jones  (N.  C.)  161,  162 ;  Winkler,  18 
W.  Va.  455,  464, 467 ;  Kingsley  r.  Smith,  14  Wis.  360, 366. 

6  Compare  antet  \  157 

7  Mason  v.  Johnson,  47  Md.  347, 357,  &'i8. 

8  See  Md.  R.  C.  1878,  p.  481,  ?  20 ,  Minn.  St.  1878,  p.  565.  Sometimes 
there  is  an  express  provision  that  the  chapter  on  "  descent "  shall 
not  affect  curtesy :  bee  N.  Y.  R.  &  1882,  p.  2213,  \  20. 
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9   Discussed  poft, 

10  Porch  V.  Fries,  IS  K.  J.  £q.  204, 208  ;  onto,  {  1S9. 

11  Cole  V.  Van  Riper,  44  IlL  58, 66 ;  post,  ?  390. 

12  Stewart  v.  Ross,  60  Miss.  778.  791 ;  post,  M  840-354.    Unless  the 
statute  provides  to  the  contrary :  See  N.  H.  O.  L.  1878,  p.  435. 

§  162.  Frospectiye  and  retrospectiye  e^ot  of  Btatates  on 
curtesy.  —  Unlike  the  husband's  rights  during  cover- 
ture in  right  of  his  wife  to  lands  of  which  she  has  pos- 
session,^  curtesy  initiate  is  not  a  vested  right  ^ — it  does 
not  vest  till  the  wife's  death,'  and  may  therefore  be 
destroyed  by  statute.^  But  if  the  statute  does  not  ex- 
pressly refer  to  existing  rights  it  will  be  applied  only 
to  those  which  arise  after  its  passage.^  From  another 
point  of  view,  curtesy  consummate  is  regarded  as  an 
estate  acquired  by  descent,*  and  as  rules  of  descent  are 
determined  by  the  law  existing  at  the  time  of  the 
ancestor's  death,'  during  such  ancestor's  life  the  chance 
of  its  arising  may  be  destroyed,^  or  it  may  be  created  to 
aJrise.* 

1  Van  Note  v.  Downey,  28  N.  J.  L.  219, 222  ;  ante,  U  22, 156, 159. 

2  Porter,  27  Gratt.  599, 606  ;  Stewart  M.  <ft  D.  $  443 ;  ante,  ?  22. 

3  Hill  V.  Chambers,  30  Mich.  422, 427 ;  ante,  ??  156, 158. 

4  Strong  v.  Clem,  12  Ind.  37,  41 ;  Hill  v.  Chambers,  30  Mich.  422, 
427  ;  Hathon  v.  Lyon,  2  Mich.  93, 95 ;  Winne,  1  Lans.  508,  513  ;  2  I^ns. 
21,  26 ;  Thurber  v.  Townsend,  22  N.  Y.  517  ;  Billings  v.  Baker,  28  Barb. 
343,  346;  Denny  v.  McCabe,  35  Ohio  St.  576,  580;  Mellinger  v.  Baua- 
man.  45  Pa.  St.  522,  529  ;  Sharpless  v.  West,  1  Grant,  257,  260  ;  Kings- 
ley  V.  Smith,  14  Wis.  360,  365 ;  ante,  S  161,  n.  4. 

5  Porter  v.  Bowers,  55  Md.  213, 215, 216 ;  cmte,  ?  20. 

6  Watson,  13  Conn.  83,  86 ;  Rice  v.  Hoflfman,  »>  Md.  344,  350 ; 
Brown  v.  Clark,  44  Mich,  309, 311 ;  Stewart  v.  Ross,  50  Miss.  776,  790 ; 
ante,  ^  22. 

7  Ante,i^ 

8  Hill  V.  Chambers,  80  Mich.  422,  427 ;  supra,  n.  4. 

9  Brown  V.  Clark,  44  Mich.  309, 311. 
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CHAPTER  X. 

husband's  estates  in  wife's  PERSONAIiTY. 

Art.  I.    In  General,  §§  163-165. 

II.    Personalty  in  Possession,  §§  166-170. 

III.  Choses  in  Action,  §§  171-176. 

IV.  Reduction  to  Possession,  g§  177-183. 

Art.  I.  —  Husband's  Estate  in  Wife'  Personalty 

IN  General. 

{  163.    At  common  law. 

{  164.    In. equity. 

S  165.    Under  Statutes. 

J  168.  HusbaxLd'B  estate  in  wife's  personalty  at  common 
Uw.  —A  married  woman  being  at  common  law  merged 
in  her  husband  ^  could  not  hold  property  at  all,^  and  as 
estates  in  personal  property  were  unknown,'*  her  hus- 
band did  not  take  a  mere  estate  during  coverture  in  her 
personalty  as  he  did  in  her  realty,*  but  he  took  it  abso- 
lutely.* Still  as  change  of  title  to  personalty  was  af- 
fected only  by  change  of  possession,'  if  the  husband 
did  not  get  possession  while  husband,'  the  title  on  dis- 
solution of  the  marriage  remained  in  her  ^  or  her  repre- 
sentatives.' The  common  law  rule,  therefore,  is  that 
all  the  "Wife^s personalty  in  possessions^  vests  in  the  hus- 
band absolutely,^^  and  that  he  may  reduce  her  choses  in 
action^^  to  possession  any  time  during  coverture,^^  and 
thus  make  them  his  own  absolutely ;  **  otherwise  they 
continue  to  belong  to  her.^^ 

1  Burleigh  v.  Coffin,  22  N.  H,  118, 124 ;  SS  Am.  Dec.  236  ;'ante,  ?  38. 

2  Ante,  i  137. 

3  AnU,il26. 

4  ^nte,  gS  146-150. 

5  Fleet  v,  Perrlns,  8  Q.  B.  536,  541 ;  4  Q.  B.  500,  507 ;  Kesner  v. 
TrigK.  98  U.  S.  50,  5i ;  Price  v.  Sessions,  3  How.  624,  636 ;  McCan  v. 
W^x,42  Ala.  389, 882 ;  Jacobs  v.  Adair,  31  Ark.  616, 623 ;  Tryon  t;.  Sut- 
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ton,  13  Cal.  490, 493 ;  Morgan  v.  Thomas,  14  Conn.  99, 102 ;  Johnson  v. 
Fleetwood,  41  Har.  (Del.)  442,  444 ;  Pope  v.  Tucker,  23  Ga,  484,  487 ; 
Thomas  v.  Chicago,  55  111.  403,  406 ;  Standlford  v.  Devol,  21  Ind.  404, 
407 ;  Campbell  v.  Galbreath,  12  Bush.  450, 464  ;  Carleton  v.  Lovejov,  54 
Me.  445,  447 ;  Sabel  v.  Sllngluflf,  62  Md.  132,  135 ;  Hayward,  20  Pick. 
617,  522  ;  Hopkins  v.  Carey,  23  Miss.  54,  58 ;  Clark  v.  Bark,  47  Mo.  17, 
19 ;  Cadwell  v.  Hill,  47  N.  H.  407,  410  ;  Sklllman,  13  N.  J.  Eq.  403,  406  ; 
Kenny  v.  Udall,  6  Johns.  Ch.  464, 473 ;  Stokes  v.  Macken,  62  Barb.  145, 
149 ;  O'Connor  v.  Harris,  81  N.  C.  279, 282 ;  Needles,  7  Ohio  St.  432, 438  ; 
Mayer,  77  Pa.  St.  482,  485 ;  Arnold  v.  Ruggles,  1  K.  I.  165,  178  ;  Willis 
V.  Snelllng,  6  Blch.  280,  284;  Ewing  v.  Helm,  2  Tenn.  Ch.  368,369; 
Wallace  v.  Burden,  17  Tex.  467,  468;  Browning  v.  Headley,2  Rob. 
rVa.)  340, 368  ;  40  Am.  Dec.  755;  Barron,  24  Vt.  376,  392. 

6  This  seems  to  have  been  the  reason,  though  the  authorities  do 
not  refer  to  it. 

7  Post,  Reduction  to  Possession,  U  177-183. 

8  Stewart  M.  &  D.  U  445, 460  ;  Hayward, 20  Pick.  517, 522 ;  post,  i  176. 

9  Price  V.  McReynolds,  8  Lea,  36, 40.  See  O'Connor  v.  Harris,  81 
N.  C.  279, 282 ;  Buckingham  v.  Carter,  2  DIsn.  41, 43. 

10  PkMi,  g5  166-170. 

11  Post,  1 170. 

12  jRMi, « 171-176. 

13  Po*«, « 177-183. 

14  P&s«,8176. 

15  Supra,  notes  8, 9 ;  post,  {  176. 

^  164.  Husband's  estate  in  wife's  personalty  in  equity.  — 
A  husband  has  under  the  unwritten  law  the  same 
rights  in  his  wife's  equitable  personalty  ^  as  he  ^as  in 
her  legal  personalty,*  unless  it  is  personalty  settled  to 
her  sole  and  separate  use,'  and  except  that  when  he  has 
to  appeal  to  equity  to  reduce  a  chose  in  action  *  the  court 
may  make  a  provision  for  her  out  of  it.^  Gifts  from 
him  to  her  are  Dkewise  sustained  in  equity  * 

1  See  Vanderveer  v,  Alston,  16  Ala.  494 ;  Lenoir  v.  Ralney,  15  Ala. 
667  ;  Lamb  v.  Wragg.  8  Port.  73 ;  Lindsey  v.  Harrison,  3  Eng.  302, 311; 
Pope  V.  Tucker,  23  Ga.  484, 487  ;  Beall  v.  Darden,  4  Ired.  Eq.  76  :  Mc- 
Donald V.  Crockett,  2  IMcCord  Ch.  130 ;  Riddlehoover  v.  Kinard,  1 
Hill  Ch.  376 ;  Eaves  \}.  Gillespie,  1  Swan,  128 ;  Ewing  v.  Helm,  i, 
Tenn.  Ch.  368, 369. 

2  Ante,- i  16^ 

3  See  Resor,  9  Ind.  347 ;  George  v.  Spencer.  2  Md.  Ch.  359, 360 ; 
Clark  V.  Maguire,  16  Mo.  302 ;  post,  Wife's  Eqititable  Separate 
Estate,  55  197-216. 

4  Post,  5  194. 

6   Post,  Wife's  Equity,  55  190-196. 

6   Bent,  44  Vt.  555,  560 '  anU,  55  42, 105, 127.    Consult  post,  5  17a 
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I  165.  Hiubaad's  estate  in  wife's  personalty  under  stat- 
ntes. — Married  women  separate  property  acts  usually 
destroy  all  the  husband's  rights  in  his  wife's  person- 
alty ;  1  but  a  statute  relieving  her  property  from  liabil- 
ity for  his  debts  does  not.*  These  acts  do  not  destroy 
any  existing  rights  in  personalty  in  possession,'  for 
such  rights  are  vested  and  cannot  be  destroyed ;  *  and 
they  are  construed  prospectively,*  so  as  not  to  affect 
existing  rights  to  property  not  in  possession;^  but  a 
husband's  mere  right  of  reduction  to  possession  is  not 
vested  and  may  be  destroyed  by  express  statute,^ 
though  the  contrary  view  has  in  many  cases  prevailed.^ 
In  some  States  the  husband  is  given  special  rights  in 
his  wife's  choses  in  action  after  her  death.' 

1  See  Peck  v.  Hendereholt.  14  Iowa,  40, 44 ;  Noble  v.  MlUiken,  74 
Me.  225, 22A  ;  43  Am.  Bep.  581 ;  i>o*t,  WiKJfi's  bTATUXOSY  Sjcpakats 
£8TATK,  {{  217-243. 

2  Weems,  19  Md.  334, 344. 

8  Farrell  v.  Patterson,  48  III.  82,  &8w  See  Sharp  v.  Maxwell,  90 
Miss.  589  ;  Westervelt  v.  Gregg,  12  N.  Y.  202;  Rider  v.  Hulse,  83  Barb. 
264 ;  Hawkins  v.  Lee,  22  Tex.  544. 

4    AnUtl^ 

6  Stearns  v.  Weathers,  30  Ala.  712. 713 ;  Kidd  v.  Montague.  19  Ala. 
619 ;  Anderson,  1  Ala.  Sel.  Cas.  612 ;  Farrell  v.  Patterson,  43  111.  52, 5S. 

7  Henrv  v.  Dilley,  25  N.  J.  L.  902,  304,  305,  307 ;  cases  cited  ante, 
1 22,  note  2L 

8  Dunn  v,  Sargeant,  101  Mass.  836, 839 ;  cases  cited  ante^  1 22,  n.  22. 

9  See  Md.  B.  C.  1878,  art.  50.  f  92,  p.  447 ;  Md.  Acts,  1882,  ch.  477, 
p.  738 ;  Brown  v.  Bokee,  53  Md.  155, 163. 

AbTICLEII.  —  PEBSONAIiTY  IN  POSSKSSION. 

{  166.  Defined. 

{  167.  Possession  by  w1f«. 

{  168.  Possession  by  husband. 

{  169.  Possession  by  third  person. 

{  1701  Husband's  rights  in. 

{  166.  Personalty  in  poBBesBlon  defined. — In  this  con- 
nection the  word  "possession"  applies  properly  only 
to  corporeal  property  i— stocks,  shares,  etc.,  though 
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actually  in  hand  are  not  property  in  possession ;  *  and 
one's  personalty  in  possession  is  such  property  as  is 
detained  and  enjoyed  by  one  as  owner  or  by  another 
for  him* — property  held  by  him  in  a  representative 
capacity,*  or  adversely  held  by  another,*  is  not  his 
property  in  possession.  Personalty  in  possession  is 
perhaps  best  defined  as  not  choses  in  actum  ;^  biit  it 
may  be  separately  determined  what  possession  by  a 
husband'  or  by  his  wife,^  or  by  a  third  person,'  gives 
him  her  personalty  absolutely  under  the  common 
law.w 

1  Fleet  V.  Ferrins,  8  Q.  B.  896,  Ml ;  Arnold  v.  Buggies,  1  R.  1. 165, 
173 ;  Bouy.  Law  Diet.  "  Possession." 

2  Brown  v.  Bokee,  63  Md.  155, 164, 165 ;  poatt  {  173. 

3  Bouv.  Law  Diet.  '*  Possession." 

4  Price  v.  Sessions,  3  How.  624, 635 ;  poat^  {  168. 

6   Thrasher  v.  Ingham,  82  Ala.  645, 668 ;  post,  iVSd, 

6  See  fully,  post,  1 171. 

7  Po«<,M<». 

8  P09t,lW. 

9  Po«^{  168. 

10   Pogt,  i  170  ;  anUt  {  MflL 

§  167.  FosBoasion  by  wife  is  pMiMsion  of  hiubaiid. — 
Whatever  personalty  is  in  a  wife's  possession  is  in  the 
possession  of  her  husband,^  unless  she  holds  it  in  a 
representative  capacity,'  or  it  is  protected  by  some 
settlement'  or  statute.*  Thus,  chattels  in  the  family 
home,^  money  in  her  pocket,'  and  articles  used  by  her,^ 
are  in  her  husband's  possession ;  stealing  from  her  is 
stealing  from  him ;  ®  money  received  by  her  is  his  in 
law.'  And  this  is  true,  although  he  has  abandoned 
her*<> — unless  this  has  been  absolute  and  final"— and 
prima  fade  in  spite  of  married  women  property  acts." 

1  Bell,  37  Ala.  536, 542 ;  anU,  H  ll»-121. 

2  Farrington  v.  Edgerly,  13  Allen,  453,  455.  See  Standlford  v, 
Devol,  21  Ind.  404,  407. 

3  ^n<«,  {164. 

4  Ante,  i  165, 

6   Topley.  31  Pa.  St.  328, 328 ;  cmtet  {  lift 


II  Siewart  M.  A  D.  }  177.  Se*  OouBhllo  v.  Bran,  47  ISo.  ss; 
Dumond  s.  Magee,  i  Jotiua,  Ch.  3\B  ;  Bees  v,  Wsten,  u  Waits,  SO; 

^  16B.  The  hnsbaud's  poBUsiiim  niut  be  ai  hnibiuid.  — 
A  wife's  personalty  in  the  actual  poaaeaslon  of.  her  hus- 
band ia  not  deemed  tu  possession  unless  held  by  him 
as  husband  in  esei-ciso  of  bis  marital  rights ; '  ehosea 
in  his  hands  as  trustee,'  executor,'  or  agent,'  are  choaea 
in  action,''  jnst  as  though  he  were  a  third  person.'  Kk- 
cept  as  against  tireditots,'  he  may  give  bei  any  property 
whether  acquired  through  her  or  not,'  and  when  he  Is 
In  possession  of  this  or  other  separate  properly  o(  hers 
the  poBseasion  is  hers.* 

I  WbU  v.  TomtinBOD,  in  Vea.  413.  4ID ;  ScBrp«][ln)  t>.  Acbewm,  T 
Q,ll.SlW,37fl-.  Baker  p.  Hall.lS  Vea.  Jr.Bi);  Price  r.  Sesslgns,  a  How, 
K.I,  iws;  MnyflcWr.  Clifton, 3a»«[,3i3:  Soviige  ti.  Meiiham.l?  Ala. 
11>l;  Miu:liem.  £11  Ahi.n4i  Lock  hart  v.  Cameron,  IS  Ala.  3^363; 


lU  A  a2D0,29ilJ  Hlnd,I 
^sa,  «-l':  Mr<;ampbell,'2 
Barron,  W  Vt  378. 38! ;  I 
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169.  FosBossion  of  third  person  for  hiuband  or  wife  Ib 
possession  of  husband. — Personalty  belonging  to  the  wife 
in  the  possession  of  her  agent,^  or  bailee,'  or  trustee' 
(for  the  husband's  rights  attach  to  equitable  property*), 
or  guardian,*  or  tenant  in  common,*  or  any  one  not 
iiolding  adversely,^  is  constructively  in  the  possession 
of  her  husband  ;  but  not  property  held  adversely,®  or 
held  by  one  who  stands  simply  m  relation  of  debtor 
to  the  wife,*  or  who  holds  as  trustee,  administrator,  etc, 
property  of  some  estate  in  which  she  has  an  interest,^ 
her  legacies,  distributive  shares,  etc.,  being  ehosea  in 
action,^^  The  estate  must  be  settled  up,**  or  her  interest 
definitely  determined  and  set  off,"  before  an  exeoutor 
or  trustee  ceases  to  hold  for  his  estate  and  holds  for 
her ;  **  and  this  is  true  when  her  husband  is  such  ex- 
ecutor or  trustee,  and  he  holds  as  husband  only  when 
his  representative  duties  have  ceased.^  '  There  is  little 
difficulty  in  the  application  of  these  rules  to  chattels,** 
but  a  serious  question  whether  one  who  holds  money 
for  her  is  not  simply  her  creditor."  It  seems  settled 
that  money  collected  by  her  agent  inures  at  onoe  to  the 
benefit  of  her  husband ;  *8  but  while  he  may  check  on 
her  money  in  bank,**  money  with  a  banker  is  money 
lent  to  him,  and  is  a  chose  in  action^'^  and  any  part  of  it 
left  standing  in  her  name  when  coverture  ceases  remains 
hers.^ 

1  Turton,  6  Md.  87S,  881 ;  Infra^  n.  18. 

2  Magee  v.  Toland,  8  Port.  86, 37 ;  Qwynn  v.  Hamilton,  29  Ala.  233, 
237  ;  Armstrong  v.  Simonton,  2  Miirph.  351,  .352 ;  Whitaker,  1  Dev.  310, 
311 ;  Granbery  v.  Mhoon,  1  Dev.  456. 4.58 ;  Fettljobn  v.  Beasley,  4  Dev. 
512. 

3  Pope  V.  Tncker,  23  Oa.  484, 487  ;  Miller  v.  B1nfi[ham,  1  Ired.  Bq. 
423 ;  36  Am.  Dec.  56 ;  Marphy  v.  Grice,  2  Dev.  <&  B.  Bq.  199. 

4  A3nU,\lM. 

5  Sallie  v.  Arnold,  32  Mo.  632,  IMO.  See  Chambers  v.  Perry,  17  Ala. 
726, 730 ;  McDanlel  v.  Whitman,  16  Ala.  343  ;  Nicholson  v.  Wllborn,  13 
Ga.  417;  Wood  v.  Henderson,  3  Miss.  89:3:  Stephens  v.  Doak,  2  Ired. 
£q.  348:  Davis,  60  Pa.  8t.  118,  122;  Godbold  v.  Bass,  12  Rich.  302; 
Danl*>l,  2  Rich.  Eg.  115  ;  44  Am.  Dw.  244 ,  Ryau  v.  Bull,  8  Strob.  fiq. 
86 ;  tiuerrunt  v.  Hocker,  7  Leigh,  366. 
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6  Walker  v.  Fenner,  28  Ala.  S67,  973 ;  Hopper  v.  McWhorter,  18 
Ala.  229,  231;  Chambers  v.  Perry,  17  Ala.  726,  lliO;  Ilvde  v.  Stone,  9 
Cowen,  230. 232 ;  Coffee  v.  Kelley,  Busb.  Eq.  43,  SO ;  Ordinary  v.  Oelger, 
1  Brev.  484, 48a. 

7  Fleet  v.  Perrins,  4  Q.  B.  600,  506;  Walker,  41  Ala.  853,  357; 
Hawkins  v.  Providence,  119  Mass.  606,  509 ;  20  Am.  Dec.  353 ;  Brown 
V.  Fitz,  13  N.  H.  283, 286 ;  Coffee  v.  Kelley,  Busb.  Eq.  48,  50 ;  Sausey  v. 
Gardner,  1  Hill  (8.  C.)  191 ;  Wallace  v.  Burden,  17  Tex.  467 ;  tn/ra^  n.  8. 

8  Fleet  v.  Perrins,  3  Q.  B.  536,  542 ;  Thrasher  v.  Ingham,  32  Ala.  &I5, 
6S3  ;  Broome  v.  King,  10  Ala.  819  ;  Flghtmaster  v.  Beasley,  1  Marsh. 
J.  J.  606;  Armstrong  v.  Slmonton,  2  Murph.  851,  352;  supra,  n.  7. 
Contra,  Pope  v.  Tucker,  23  Ga.  487 ;  Wellborn  v.  Weaver,  17  Ga.  267, 
270 ;  Hooper  v.  Howell,  50  Ga.  165, 169. 

9  Because  a  debt  is  of  coarse  a  choge  in  action  :  Post,  \  17L 

10  Schuyler  v,  Hoyle,  5  Johns.  Ch.  106, 212 ;  SmUie.  22  Pa.  St.  130, 
133;/>o«<,H72. 

11  Hay  ward,  20  Pick.  517,  S19-630 ;  post,  l\  173, 174. 

12  Harper  v.  Archer,  8  Smedes  A  M.  239,  232 ;  43  Am.  Dec.  472 ; 
Schuyler  v.  Hoyle,  5  Johns.  Cb.  196,  212 ;  Parks  v.  Cushmau,  9  Vt. 
320, 825  ;  post,  \  174. 

13  Moss  V.  Ashbrooks,  20  Ark.  128, 134, 135  ;  Carley,  22  Ga.  178, 181 ; 
Hooper  v.  Howell,  52  Ga.  815,  323 ;  50  Ga.  165, 163  ;  Abmgton  v.  Travis, 
15  M!o.  240, 244 ;  Swanson,  2  Swan,  446, 460. 

14  See  cases  cited  post,  \  172. 

15  Vanderveer  v.  Alston,  16  Ala.  494  ;  Walker.  25  Mo.  367 ;  Mardree, 
9  Ired.  295,  305;  Ellis  v.  Baldwin,  1  Watts  &  S.  253,  256 ;  Walden  v. 
Chambers,  8  Ohio  St.  80 ;  a^Ue,  \  168. 

16  See  McNeill  v.  Arnold,  17  Ark.  164,  171 ;  Sadler  v.  Bean,  4  Ei:g. 
202 ;  Abington  v.  Travis,  15  Mo.  2M0, 244 ;  cases  cited  supra. 

17  Jn/ra,  n.  20. 

18  Dardier  v.  Chapman,  Law  R.  11  Ch.  D.  442 ;  Crosby  v.  Otis,  33 
Me.  259,  259 ;  Turton,  6  Md.  375,  381. 

19  Clark  V.  Bank,  47  Mo.  17, 19. 

20  Pott  V.  Clegg,  11  Jur.  289,  230 ;  Carr,  1  Mer.  541,  543 ;  Hill  v. 
Foley,  1  Phill.  (N.  C.)  399, 404. 

21  Scrutton  v.  PatUlo,  Law  R.  19  Eq.  36:),  373 :  Fleet  v.  Perrins,  4 
Q.  B.  500. 508  ;  Lloyd  «.  Pughe,  Law  K.  14  Eq.  241 ;  Law  R.  8  Ch.  83  ; 
anU,  {  123 ;  post^  \  176. 

• 

^  170.  Husband's  rights  in  wife's  personalty  in  posses- 
sion.— All  the  wife's  personalty  in  possession  *  at  the 
time  of  the  marriage,'*  or  thereafter  coining  into  posses- 
sion,* vests  in  her  husband  absolutely  on  the  marriage, 
or  as  soon  as  it  is  acquired.*  Thus,  he  owns  absolutely 
money  in  her  possession  at  the  time  of  her  marriage,* 
or  personalty  bought  by  her,'  given  her  J  collected  by 
her,®  or  money  arising  from  the  sale  of  her  lands  ;• 
and  in  her  place  he  is  tenant  in  common  ^^  or  life  ten- 


8  no 

ant."  Such  property  goes  to  hla  adminiatrator ; "  he 
Buos  alone  Cor  an  injury  to  it,"  and  is  sued  alone  for 
damage  done  by  it ; "  if  she  att«inpta  to  dispose  ol  it  he 
mayrecover  it  bactc;"  if  he  torfeita  her  life  intereat  the 
forfeiture  inures  to  the  benefit  of  the  remainderman ; " 
a  gift  of  such  property  to  lier  stands  on  the  same  foot- 
ing as  one  of  property  which  slie  never  owned," 
whether  as  iMtween  tUem"or  as  against  creditors;'* 
and  such  property  is  liable  for  his  debts.*  He  does 
not  however  take  as  purchaser,"  or  any  greater  inter 
est  than  she  had  " 

7   Cnuni  Dudley  KN  ILSH  Ml    eHBOilnMha.*. 

t  SklUmu  UN  J  Eq  «a,*M    cues toAn, n, 4. 

4  Agan  Bl-thy     iTji-w   to  iM    lurrei  Uric    )Me»a.*W 

lOa-Puper    fUpk  r  J3llu.4",*»      !■    rrSl     'l    llcrso     43 1  I  52,  »8 


a    vi  HB^      Ho  nds  "7  Vt  If    Bent,  t4  \  I.  UE,  KN    Barrou  M  Vt 

t   Coxr  Scatt  BBait.3M  310    aiUe  iW 
«   Lamplilrv.  Cieed,SVes.B»,gai). 

tl^  Bel.  (^'m:  FrJeraoii,  SI  Ala.  &»;  CuoptKll  v.  d^breatb,  k 

8  TuROD, «  Md.  375, 831 ,'  Cox  V.  Scott, »  But.  30S.  311. 
V   Kesner  ti.  Trigs,  l»  U.  8.  M,  M  ;  Crosby  v.  Otis,  n  Ue.  ins,  !fi9 : 
label  V.  eilngluiT,  afiud.  i^lSi;  Plummer  j.  Jnrmaii,  «  Ml.  KC, 

10   Hopper  V.  McWhOFter,  u  Aln.  £»,  IKl ;  ciueB  ante,  I  m,  Q.  & 
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11  Colbert  v.  Daniel,  82  Ala.  814, 327 ;  Smith  v.  Atwood,  14  Oa.  402  ; 
Darnall  v.  Adams,  13  Mon.  B.  273 ;  Robinson  v.  Bice,  20  Mo.  229, 234 ; 
Warner,  33  Miss.  547,  54» ;  Stockton  v.  Martin,  2  Bay,  471 ;  Green  v, 
Qoodall,  1  Cold.  404 ;  Deadrich  v.  Armour,  10  Humph.  588. 

12  Colbert  v.  Daniel,  32  Ala.  314,  327 ;  Standiford  v.  Devol,  21  Ind. 
404, 407 ;  Hawkins  v.  Craig,  6  Mon.  254, 257 ;  Crosby  v,  Otis,  82  Me.  256, 
259;  Stewart  M.  <fe  D.  {  460L 

13  Bawllngs  v.  Bounds,  27  Vt.  17. 

14  Cram  v.  Dudley,  28  N.  H.  637, 541. 

15  Casey  v.  Wlggin,  8  Gray,  231. 

16  Warner,  33  Miss.  547,  549. 

17  Consult  antCf  {  127. 

IB  See  Lockhart  v,  Cameron,  29  Ala.  855 ;  Wesco,  52  Fa.  St.  195  : 
Bent,  44  VL  555, 560. 

19  See  Fletcher  v.  Updike,  8  Hun,  850. 

20  Morgan  v.  Thames,  14  Conn.  99, 102. 

21  Willis  V.  Snelllng.  6  Blch.  280, 284. 

22  Boblnson  v.  Bice.  20  Mo.  229, 234. 


ARTICIiE  III.  —  ChOSES  in  ACTION. 

S  171.  Defined. 

{  172.  Chattels  out  of  possession. 

i  173.  Bonds,  stock,  notes,  etc. 

S  174.  Legacies,  distributive  shares,  etc 

S  175.  Bemainders,  possibilities,  etc. 

{  176.  Husband's  rights  In. 

J  171.  Ghoses  in  action  defined. — The  word  ***  chose- 
in-action"  has  never  been  satisfactorily  defined,*  It 
means  primarily  **  a  right  to  be  asserted  in  an  action  at 
law,"'  "a  right  to  recover  something  in  an  action," ^ 
but  it  may  also  be  an  equitable  right,*  and  the  right  to 
sue  is  not  necessarily  involved,  for  United  States  bonds 
are  choses  in  action.^  It  includes  all  rights  to  one's 
ascertained  chattels  (corporeal  personalty)  out  of  one's 
actual  or  oonstmctive  possession,*  and  all  one's  incor- 
poreal personalty  in  hand  or  not,^  all  debts  or  evidence 
of  indebtedness,^  and  all  unascertained  interests.^  To 
illustrate :  A  wife's  right  to  a  chattel,  wrongfully  taken 
from  her  before  marriage,  is  a  chose  in  action ;  ^^  so  is 
her  interest  in  one  half  of  a  lot  of  slaves  before  they 
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are  divided ; "  so  is  her  "  thirds  "  in  a  former  husband's 
estate  before  it  is  settled  up;**  so  is  her  interest  in  a 
lottery  prize  before  she  has  received  it,^  or  in  the  pro- 
ceeds of  realty  sold  in  partition  proceeding  s,^*  or  in 
realty  left  to  a  trustee  to  be  sold  and  distributed  to 
her;^  so  are  her  bonds,  stocks,  notes,  etc.,"  her  lega- 
cies, etc.,"  her  remainders,  etc. ;  ^^  and  so  is  money  in 
her  name  in  bank,**  The  income  of  a  chose  in  action 
is  a  chose  in  action.* 

1  See  Bnshnell  v.  Kennedy,  9  Wall.  387  ;  Hill  v.  Wlnne,  1  Bias.  275 ; 
Magee  v.  Toland,  8  Port.  40 ;  Pitts  v.  Curtis,  4  Ala.  :«0 ;  Devine  v. 
Harvey,  7  Man.  443  ;  Haskell  t».  Blair,  3  Cush.  854 :  ZoUar  v,  Janvrin, 
40  N.  H.  115 ;  «  Am,  Rep.  467 ;  Glllett  v.  Falrcliild,  4  Denio,  80 ;  Ramsey 
V.  Gould.  57  Barb.  408  ;  People  t'.  Troja,  19  Wend.  75 ;  Dial  v.  Gary,  14 
S.  C.  6;i3 ;  Gibson,  43  Wis.  23 ;  28  Am.  Rep.  627 ;  Noonan  v,  Orton,  34 
Wis.  259  ;  17  Am.  Rep.  441 ;  and  cases  citeu  in  this  article. 

2  Fleet  v.  Perrlns,  Law  R.  4  Q.  B.  500, 508  ;  Law  R.  3  Q.  B.  638, 542. 
8   Fleet  v.  Perrins,  Law  R.  4  Q.  B.  500, 508. 

4   Oswald  V.  Hoover,  43  Md.  390, 369 ;  Gillis  v,  McCoy,  4  D«v.  172, 179. 

6  Brown  V.  Bokee,  53  Md.  155, 164.  See  Dandas  v.  Dntens,  1  Ves. 
Jr.  196  ;  Scawen  v.  Blunt,  7  Ves.  294 ;  WUdman,  9  Vea.  174;  Hutchina 
V.  State,  12  Met.  421. 

6  See  anto,  {{  16^170. 

7  Arnold  v.  Buggies,  I R.  L  165, 173 ;  post,  {|  178-17^ 

8  Brown  v.  Bokee,  53  Md.  155, 164  ;  pott,  1 173. 

9  Hooper  v.  Howell,  52  Ga.  815, 323  ;  50  Ga.  165, 168  ;  cases  etnte,  { 169, 
n.  13 ;  post,  ?  174. 

10  Armstrong  v.  Simonton,  2  Murpta.  351,  352. 

11  Moss  V.  Ashbrooks,  20  Ark.  128,  134,  135 ;  Corley,  22  Ga.  178, 183; 
Swanson,  2  Swan,  446, 460. 

12  Harper  v.  Archer,  8  Smedes  <ft  M.  229, 232  ;  43  Am.  Dec.  472. 

13  Salter  v.  Willianus,  10  Ga.  186, 189. 

14  Oswald  V.  Hoover,  43  Md.  360,  369. 

15  Smllie,  22  Pa.  St.  130, 133 ;  postt  {  174. 

16  i^f,  {173. 

17  i^rt,  {174. 

18  i^^{776. 

19  Scrutton  t;.  Patlllo,  Law  B.  19  Eq.  869, 373 ;  antej  { 169. 

20  Wilkinson  v.  Charlesworth,  11  Jur.  644, 645. 

§  172.  GliattelB  out  of  possession  as  choses  in  action.  — 
Chattels  out  of  the  actual  or  constructive  possession  o' 
the  husband  or  wife*— that  is  to  say,  chattels  held 
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adversely  by  a  third  person,*  are  choses  in  action.' 
Thus,  the  wife's  interest  in  a  chattel  wrongfully 
taken  from  her  is  merely  a  chose  in  action,^  but  it  be- 
comes a  chattel  in  possession  if  replevied  by  the  hus- 
band.* A  contrary  view*  has  sometimes  prevailed,  and 
any  chattel  belonging  to  the  wife,  whether  held  by 
another  adversely  or  not,  has  been  treated  as  a  chose  in 
possession,^  but  this  view  is  not  the  better  one.^  How 
far  money  can  be  treated  as  a  chattel  seems  doubtful :  ^ 
on  the  one  hand,  it  may  be  said  that  any  one  who  holds 
another's  money  is  a  debtor  to  that  other,*  and  every 
debt  is  a  chose  in  action ;  ^^  on  the  other,  possession  of 
one's  agent  is  one's  own  possession, ^^  and  money  col- 
lected by  the  wife's  agent  has  always  been  treated  as  in 
the  possession  of  her  husband.^* 

1  ^nte,  SI  167-169. 

2  AntCf  \  169. 

3  Thrasher  v.  Ingham,  32  Ala.  645, 66S  ;  ante,  {  169. 

4  Armstrong  v.  Simonton,  2  Murph.  351,  352. 
6  McNeUl  V.  Arnold,  17  Ark.  154, 171. 

6  Pope  V.  Tucker,  23  Oa.  484, 487 ;  Wellborn  v.  Weaver,  17  Ga.  267. 
270 ;  Kooper  v.  Howell,  50  Oa.  165, 169.  But  see  Hooper  v.  Howell,  52 
Ga.  315,  3^ 

7  1  Bish.  M.  W.  1 71 ;  anU,  i  169. 

8  AjUe,il6ld. 


9    A  debtor  is  one  "  who  may  be  constrained  to  pay  what  he 
res  " :  Bouv.  Law  Diet.  "  debtor  " ;  and  anv  one  who  nas  another's 
money  miay  be  sued  for  money  "  had  and  received."    The  wife's 


banker  is  her  debtor :  Ante,  i  169. 

10  Brown  v.  Bokee,  53  Md.  155, 164 ;  ante,  {  17L 

11  Gwynn  v.  Hamilton,  29  Ala.  233, 237. 

12  Turton,  6  Md.  375,  381.    See  Dardier  v.  Chapman,  Law  B.  11 
Ch.  D.  442  ;  Crosby  v.  Otis,  32  Me.  256, 259. 

i  173.  Bonds,  shares  of  stock,  promissory  notes,  etc.,  as 
choses  in  action.  —  Bonds,*  shares  of  stock,^  promissory 
notes,'  and  other  such  incorporeal  property,*  or  evi- 
dences of  indebtedness,^  though  in  possession,'  are 
choses  in  action.  The  fact  that  they  are  negotiable 
makes  no  difference,^  though  a  contrary  view  was  for- 
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merly   held;^   but   if   they  pass   as   money  without 
indorsement  they  are  treated  as  money.® 

1  Brown  v.  Bokee,  53  Md.  156, 164.  See  Dundas  v.  Dutens,  1  Ves. 
Jr.  196;  Scawen  v.  Blunt,  7  Ves.  294  ;  Wildman,  9  Ves.  174  ;  Hutchlns 
17.  State,  12  Met  421 ;  Slaymaker  v.  Bank,  10  Pa.  St  373,  376. 

2  Arnold  v.  Rnggles,  1  R.  I.  165,  178.  See  Nicholson  v.  Dniry, 
Law  B.  7  Ch.  Div.  48, 66 ;  Blount  v.  Bestland,  5  Ves.  Jr.  515 ;  Gounard 
V.  Eslava,  20  Ala.  7.12;  WInslow  v.  Crocker,  17  Me.  29,  31;  Brown  t. 
Bokee,  5;i  Md.  155, 164  ;  Phelps,  20  Pick.  556,  560;  Stan  wood,  17  Mass. 
57 ;  Reciprocity  Bank,  22  N.  Y.  9. 

3  Dixon,  18  Ohio,  113,  115.  See  Richards,  2  Barn.  <&  Ado^.  447; 
Gaters  v.  Madeley,  6  Mees.  <&  W.  427 ;  Linderman  v.  Talley,  1  Houst 
523 ;  Turpin  v.  Thompson,  2  Met  (Xy.)  420 ;  Russ  v.  George,  45  N.  H. 
467,  469 ;  Wilder  v.  Aldrlch,  2  R.  I.  618, 

4  See  Hore  v.  Becher,  12  Sim.  465,  467 ;  cases  cited  supra. 

5  See  Scrutton  v.  Patillo,  Law  R.  19  Eq.  369, 373 ;  cases  cited  supm. 

6  Brown  v.  Bokee,  53  Md.  155, 167, 168. 

7  Russ  V.  Qeorge,  45  N.  H.  467,  469 ;  cases  cited  supra,  n.  8. 

8  See  Barlow  v.  Bishop,  1  East,  432 ;  McNeilage  v.  HoUoway,  I 
Barn.  <ft  Aid.  218. 

9  See  Brown  v.  Bokee,  53  Md.  155,  ^t\,  i64, 165.  And  see  Lender- 
man  V.  Talley,  1  Houst.  523 ;  Russ  v  vieorge,  45  N.  H.  467  ;  Holmes, 
28  Vt  765.    As  to  money,  see  ante,  {i  166, 169, 172. 

§  174.  LegaoioB,  distributive  shares,  etc.,  as  ohoses  in 
action. — Legacies*  and  distributive  shares ^  until  deliv- 
ery are  choses  in  action.'  Until  the  estate  is  settled 
up  the  administrator  holds  for  the  estate  and  ad- 
versely to  the  legatees  and  distributees,*  and  all  prop- 
erty adversely  held  is  chose  in  action ;  *  but  after  it  is 
settled  up  he  may  hold  simply  as  agent  for  the  parties 
entitled,  that  is  to  say,  instead  of  a  delivery  to  such 
parties,  there  may  be  a  delivery  from  himself  as  ad- 
ministrator to  himself  individually,*  and  such  parties 
may  be  in  possession  through  him  as  agent  or  ■bailee."' 
Ordinarily,  actual  possession  of  a  specific  legacy,  how- 
ever acquired,  makes  it  property  in  possession.^  The 
same  principles  are  applicable  to  a  wife^s  interests 
in  property  to  be  sold  and  divided,'  or  simply  to  be 
divided.!® 

1  Walker,  41  Ala.  353, 358 ;  Wells  v.  Tyler,  25  N.  H.  840, 342 ;  infra, 
n.  3. 
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2  Kayward,  20  Pick.  617, 51&-690 ;  infret^  n.  Z, 

3  Carr  v.  Taylor,  10  Ves.  Jr.  574, 678 ;  Bibb  v.  McKlnley,  9  Port.  636 : 
Machem,  28  Ala.  374  ;  Walker,  41  Ala.  853,  358 ;  Stewart,  81  Ala.  207, 
216;  Jacks  v.  Adair,  31  Ark.  616 ;  Sadler  v.  Bean,  9  Ark.  202 ;  Cantrell, 
16  Ark.  154 ;  Wigi^ins  v.  Blount,  33  Qa.  409 ;  Hooper  v.  Howell,  50  Ga. 
165 ;  Chappell  v.  Causey,  11  Qa.  25 ;  Bell,  1  Qa.  637 ;  McCauley  v.  Rodes, 
7  Mon.  B.  462 ;  Willis  v.  Roberts,  48  Me.  257;  Turton,  6  Md.  376.  382 ; 
Norris  v.  Lantz,  18  Md.  260 ;  Hayward,  20  Pick.  517,  519 ;  Poster  v. 
Flfleld,  20  Pick.  67,  70 ;  Com.  v.  Manby,  12  Pick.  173,  175 ;  Lowry  v. 
Houston,  4  Miss.  394 ;  Wade  v.  Grimes,  8  Miss.  425 ;  Walker.  24  Mo. 
367 ;  Gillet  v.  Camp,  19  Mo.  404  ;  Polk  v.  Allen,  19  Mo.  467 ;  Abington 
r.  Travis,  15  Mo.  240, 244 ;  Leakey  v.  Maupin,  10  Mo.  368 ;  47  Am.  Dec. 
130  ;  Wells  V.  Tyler,  25  N.  H.  340,  342 ;  Wheeler  v.  Moore,  13  N.  H.  478 ; 
Marston  v.  Carter,  12  N.  H.  169 ;  Schuyler  v.  Hoyle,  5  Johns.  Ch.  196, 
212 ;  Shirley,  9  Paige,  363 ;  Hardie  v.  Cotton,  1  Ired.  Eq.  61,  65 ;  Poin- 
dexter V.  Blackburn,  1  Ired.  Eg.  286, 288 ;  Revel,2 Dev.  <fc  B.  272 ,  Curry 
V.  Fulkinson,  14  Ohio,  100;  Skfnner,  5  Pa.  St.  262,  263 ;  Ellis  v.  Bald- 
win, 1  Watts  <&  S.  253 ;  Stewart,  3  Watts  A  S.  476 ;  Dennison  v.  Nigh, 

2  Watts,  90 ;  Kirtzinger,  2  Ashm.  455 ;  Lewis  v.  Price,  3  Rich.  Eq. 
172 ;  Hill,  1  Strob.  Eq.  1 ;  Dawson.  2  Strob.  Eq.  34  ;  Harris  v.  Tavlor, 

3  Sneed,  536,  640  ;  Hall  v.  McLaln,  11  Humph.  425 ;  Probate  v.  Niles.  32 
Vt.  776, 778 ;  Short  w.  Moore,  10  Vt.  664  ;  Parks  v.  Cushman,  9  Vt.  320,. 
325. 

4  Schuyler  v.  Hoyle,  5  Johns.  Ch.  196, 212 ;  antet  \  169. 

5  ^nte,  28169, 172. 

6  See  Mardree,  9  Ired.  296, 305 ;  Parks  v.  Cushman,  9  Vt.  320, 325. 

7  AnU,\Wd, 

8  Sadler  v.  Bean,  4  Eng.  202 ;  Abington  v.  TravLs,  16  Mo.  240, 244. 

9  Smilie,  22  Pa.  St.  130, 133. 

10   Moss  V.  Ashbrooks,  20  Ark.  128, 134,  135;  Corley,  22  Ga.  178,  183  ; 
Swanson,  2  Swan,  446, 460. 

I  176.  Bemainderg,  poBslMlities,  etc.,  as  choses  in  action. 
—  Rights  of  future  enjoyment,  whether  vested*  or  con- 
tingent,' the  various  kinds  of  remainders,  reversions, 
etc.,  are  at  most  choses  in  action.^  It  is  said  that  a 
husband  has  no  rights  at  all  in  property  which  he  can- 
not get  possession  of  during  coverture,  without  being  a 
trespasser,^  for  how  can  there  be  a  right  of  action  until 
there  is  a  present  right  of  enjoyment  ?5  So  that  even 
when  the  husband  was  life  tenant  and  his  wife  remain- 
der-man, his  right  to  sell®  the  whole  property  was 
denied.^  But  there  are  cases  recognizing  the  same 
rights  in  future  as  in  present  interests.^ 

1  Caplinger  v.  Sullivan,  2  Humph.  648, 549';  37  Am.  Dec.  575 ;  infra, 
n.  3. 

2  Price  v.  Sessions,  3  How.  624,  635 ;  Taylor  v.  Wilson,  8  Rich.  285, 
286, 

H.  ifeW.-22. 


orrow,  \4  Ark.  OOS.MO;  Lynni;.  Bradley,  1  Met  (Ky-j  *?,S' 
wins  I.  HaniHey.t  Lilt.  MB.  IM:  Buiilii  1'.  Markuberry,  S  Uti.  »9, 
4;  Hliign.Baldrldg«,7MDn.  8.US;  Holloiwri'' Conner.  *  Uod.  B. 
A ;  Turner  v.  IJavlft,  1  Mem.  B.  Ifil,  133 ;  HoDck  v.  GuDpiuijJS  Mo. 
9.S79;  HBTiUev.  OunoD,llrecl.Eq.B1,iie;  Howell,  X  Ired.  Sq.SSi 
Am.^ec.  ans;  UeBrlde  ir,  Clioale.i  Irecl,  Ba.  tlUk  ms;  Iwr  v. 

wn  i/aiiaon!  1  'klVl'fcl).  n ;  Cnpllnser  "soUIifki.  S  Huinph'  MS. 
B;  WAm.  Deo.  fijs;  Bumi- PranltlliM  Bneed.l:^  ToneftOminer, 


It  See  Lynn  V.  Sndley,  1  Met.  (K)-.)  232, 239. 
S   See  pott,  (181. 

»  WBlker,  11  Alft.  SSS,  857 ;  Wsltet  v.  renner,  ffl  Ala.  M7,  !173 J  Pitts 
ti.  Curtis,  lAls-asOiWI  :  Smllle.  12  Pa.  St  tao,  im;  Webb,  21  Pa,  St. 
M8,  ISO ;  Woelper,  S  Fa.  St.  71 ;  po»t,  Abbiohhent,  )  ISL 

g  176.    HnibandUriglitiinwile'a  ohoniliiBotioii.— The 

husband'a  only  right  over  his  wife's  olioaes  in  action  ia 
to  reduce  them  to  possession;'  when  bo  reduced  they 
are  personalty  in  possession,  and  vest  absolutely  in 
him.*  This  right  to  redace  is  said  to  be  a  personal  one,' 
and  must  be  exercised  dnring  coverture;*  it  ceases 
with  the  death  of  either  party,*  or  with  absolute  di- 
vorce.' Ignoring  the  case  of  divorce,  In  which  ease 
the  chose  in  action  simply  remains  the  wife's  discharged 
of  the  husband's  power  to  reduce,'  and  that  of  the  death 
of  the  wife,  in  which  case  It  goes  to  her  representative,' 
who  at  common  law  was  always  her  husband,*  it  is 
usually  said  that  choses  in  action  differ  from  choses  in 
possession  in  that  the  former  survive  to  the  wife."* 
More  correctly,  it  a  husband  dies  before  reducing  to 
possession  his  wife's  choses  In  action,  antenuptial"  or 
postnuptial,"  they  survive  to  her  in  her  own  right." 
Therefore  a  hustnnd  cannot  dispose  of  them  by  will,'' 
and  his  right  to  assign,"  release,"  exchange  them," 
etc.,  exists  only  as  a  part  of  his  right  to  reduce  them  to 
possession."    Reduction  to  possession  thus  remains  to 
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be  consiiJereiJ.'*  Though  ohosos  In  action  are  "prop- 
erty,"" they  are  not  BO  far  the  husband's  property  as 
to  pass  under  an  assignment  ot  "  all  his  personal  prop- 
erty,"" or  probably  that  his  rights  in  them  can  be 
seized  by  his  creditors,'"  or  cannot  be  destroyed  by 
statnte."  While  his  wKe's  shares  are  unreduced,  the 
husband  Is  not  liable  as  a,  member  of  the  company 
which  issued  them." 
1  jA5#(,Hm-iai 
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I    OrebUl,  87  Pfl,  Bt  105,  IM  J  UpaDai. 
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21  Skinner,  5  Pa.  St  292, 263.    See  Sherrington  v.  Yates,  12  Mees.  dk 
W.  855, 864  ;  Mltford,  9  Ves.  87. 

22  This  has  been  differently  decided  in  different  States :  HaHi  i  177. 
28    ^nte,  {{  22, 165. 

24   Dodgson  V.  Bell,  3  Eng.  K  A  Eq.  542, 546. 


Abticle  IV.  —  Reduction  to  Possession. 

2  177.  How  far  a  personal  right. 

{  173.  The  intention  and  the  act. 

{  179.  Getting  possession  or  receiving  payment. 

(  180.  Substitution. 

f  181.  Assignment 

{  182.  Kelease. 

{  183.  Suit 

§  177.  How  far  the  right  to  reduoe  is  a  mere  personal 
right. — The  right  to  reduce  is  said  to  be  personal  with 
the  husband,^  and  therefore  the  guardian  of  a  lunatic 
husband  was  held  incapable  of  exercising  his  right  for 
him ;  *  and  the  right  was  formerly  not  assignable,'  and 
in  many  States  the  husband's  creditors  could  neither 
compel  him  to  reduce,*  nor  acquire  any  rights  in  the 
choses  in  action;^  still  in  other  States  the  contrary  is 
held  as  to  creditors,'  and  an  infant's  guardian  was 
allowed  to  reduce,^  and  money  paid  into  court  for  a 
lunatic  was  held  a  reduction,*  and  the  right  to  reduce 
is  now  generally  assignable ;  •  so  that  rules  applicable 
in  all  States  cannot  be  laid  down.  In  New  Hampshire, 
North  Carolina,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  and  Vermont,  the  husband's  cred- 
itors have  no  rights  in  his  wife's  choses  in  action ;'^^  in 
Delaware,  Maryland,  Massachusetts,  Missouri,  and 
Virginia  they  have." 

1  Andover  v.  Merrimack,  87  N.  H.  437, 444 ;  Perry  v.  Wheelock,  49 
Vt.  63,  67. 

2  Andover  v.  Merrimack,  37  N.  H.  437, 444. 

3  PIMM181. 

4  Gallego,  2  Brock.  285, 287, 291 ;  infra,  n.  5, 
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.  5  OaUego,  2  Brock.  285, 287 ;  Coffin  v.  MorrlU,  22  N.  H.  852,  SSH,  a*;? : 
Poor  V.  Hazleton,  15  N.  H.  6«4,  567,  669 ;  Wheeler  v.  Moore,  13  N.  H. 
478, 481 :  Marston  v.  Carter.  12  N.  K.  150, 165 ;  Bryan  v.  Sprulll,  4  Jones 
£q.  27, 28 ;  McVaugh,  10  Phila.  457,  459  ;  Dennlson  v.  Nigh,  2  Watts, 
90 :  Timbers  v.  Katz,  6  Watts  <fe  S.  290,  299 ;  MelUngrer  v.  Bauaman, 
45  Pa.  St*  522, 628 ;  Stoner  v.  Com.  16  Pa.  St.  387, 392 ;  Skinner,  5  Pa.  St. 
262, 263 ;  Arnold  v.  Buggies,  1  B.  1. 165, 175  ;  Godbold  v.  Boss,  12  lilch. 
202 ;  Harris  v.  Taylor,  3  Sneed,  536, 540 ;  Snowden  v.  Llndsle/,  6  Cold. 
122. 126;  Short  v.  Moore,  10  Vt.  446;  Probate  v.  NUes,  32  Vt.  775,  778, 
779 ;  Perry  v.  Wheelock,  49  Vt.  63, 67. 

e   Johnson  ;;.  Fleetwood,  1  Har.  (Pel.)  442 ;  Babb  v.  Elliott,  4  Har. 

g)el.)  466 ;  Peacock  v.  Pembroke,  4  Md.  280,  282 ;  State  v.  Krebs,  6 
ar.  A  J.  31,  38 ;  Wheeler  v.  Bowen,  20  Pick.  563,  567 ;  Holbrook  v. 
Waters,  19  Pick.  354,  355  ;  Alexander  v.  Crittenden.  4  Allen,  342,  341; 
Strong  V.  Smith,  1  Met.  476 ;  Uockaday  v.  Sallee,  26  Mo.  219, 220,  221 ; 
Wars,  28  Gratt.  670, 673 ;  Yerby  v.  Lynch,  8  Gratt.  430, 474, 477. 

7  Ware,  28  Gratt*  6T0,  67i 

8  Jenkins,  5  Bass.  183, 187. 

9  F08t,ilBl. 

10    Cases  mprat  n.  5. 
.    11    Cases  mpra,  n.  6. 

g  178.  The  intention  and  tlie  act  requisite  to  a  reduction. 
—  It  is  thus  *  a  matter  of  personal  choice  with  a  husband 
whether  he  will  reduce  his  wife's  choses  In  action  to 
possession,'  and  therefore  though  he  get  possession  of 
her  property  it  is  a  question  of  intent  whether  it  is  or  is 
not  reduced  to  his  possession.^  He  may  get  possession 
as  administrator,  agent,  or  trustee,*  but  to  reduce  he 
must  take  possession  as  husband.*  Still  whenever  he 
does  take  possession  he  is  presumed  to  do  so  as  hus- 
band, and  the  burden  of  proof  lies  on  the  party  nega- 
tiving reduction,'  just  as  any  property  in  the  possession 
of  the  husband  or  wife  is  presumed  to  belong  to  the 
husband.^  But  intention  to  reduce  is  not  enough,  as 
long  as  the  property  if  a  chattel  is  adversely  held,^  or 
if  incorporeal  stands  in  the  wife's  name,*  there  is  no 
reduction — the  intention  must  be  accompanied  by 
acts.^°  The  most  usual  modes  of  reducing  choses  in 
action  to  possession  are:"  (1)  by  getting  possession  of 
a  chattel  or  receiving  payment  of  a  debt ;  ^^  (2)  by  sub- 
stituting the  wife's  chose  in  action  for  another  in  the 
husband's  name;^'  (3)  by  assignment;**   (4)    by  re- 


§  179  REDUCTION  TO  POSSESSION.  258 

lease;'*   and  (5)  by  suit."     Reduction  may  be  pre- 
sumed from  lapse  of  time.'"^ 

1  Ante,  S  178.  When  creditors  are  not  concerned  and  the  husbajid 
is  8ui  juris  all  agree  to  this  statement. 

2  Ai;pold  V.  Ruggles,  1  R.  1. 165, 175  ;  ante,  ?  178. 

3  Tomllnson,  16  Ves.  413, 416 ;  McCampbell,  2  Lea,  661, 663 ;  81  Am. 
Rep.  623  ;  Barron,  24  Vt.  376,  392. 

4  Ante,  ??  168, 169,  174. 

5  Barron,  24  Vt.  376,  392.  See  Machem,  28  Ala.  874  ;  Standiford  v, 
Devol,  21  Ind.  401, 407 ;  Vreeland,  15  N.  J.  Eq.  512 ;  Johnston,  31  Pa. 
St.  450,  453  ;  anU,  i  168. 

6  Moyer,  77  Pa.  St.  482,  485. 

7  Ante,iU9.  • 

8  Post,  i  179 ;  ante,  i  169. 

9  Ptwt,  2180. 

10  Blount  V.  Bestland,  6  Ves.  Jr.  615 ;  Cadwell  v.  Hill,  47  N.  H.  407 
410  ;  Buchingham  v.  Carter,  2  Dlsn.  41, 44. 

11  Dixon,  18  Ohio,  113, 115, 116  ;  Needles,  7  Ohio  St.  432,  437 ;  Buch- 
ingham V.  Carter,  2  Disn.  41, 45. 

12  Dixon,  18  Ohio,  113, 115 ;  post,  ?  179. 

13  Nicholson  v.  Drury,  liaw  R.  7  Ch.  Div.  48,  55  ;  post,  1 180. 

14  Needles,  7  Ohio  St.  432, 444 ;  po**,  ?  181. 

15  Hore  v.  Becher,  12  Sim.  465,  467 ;  post,  ?  182. 

16  Scarpelllni  v.  Acheson,  7  Q.  B.  864,  876  ;  post,  i  183. 

17  Harper  v.  Archer,  28  Miss.  212, 229. 

§  179.  Beduction  by  taking  posseflsion  of  a  cliattel  or 
coUectmg  a  debt. — If  a  husband,  as  husband,^  gets 
actual  possession  of  a  chattel  of  his  wife's  which  had 
been  held  adversely,*  or  if  debts  due  her  are  paid,' 
such  chattel  or  money  are  choses  in  possession  and 
absolutely  his.*  But  collection  of  dividends  is  not  a 
reduction  of  stock.^  Her  receipt,  except  as  his  agent  in 
fact,  is  valueless.*  Receipt  of  part  is  not  reduction  of 
whole.*^ 

1  ^n^e,  {178. 

2  McNeUl  V.  Arnold,  17  Arlc.  154, 171. 

3  Turton,  6  Md.  875,  881 ;  Rees  v.  Keith,  11  Sim.  888, 890.  See  John- 
son, 33  Ala.  284;  Chase  v.  Palmer,  25  Me.  341 ;  Latourette  v.  Wil- 

.  liams,  1  Barb.  9 ;  Hill  v.  Royce,  17  Vt.  19a 

4  Ante,  i  170. 

5  Hart  v.  Stevens,  6  Q.  B.  937 ;  Burr  v.  Sherwood,  3  Bradf.  8b. 

6  Thrasher  v.  Tuttle,  22  Me.  335 ;  Phillips  v.  Com.  18  Pa.  St.  116. 

7  Blount  V.  Bestland,  5  Ves.  515 ;  Harper  v.  Archer,  28  Misp.  212. 
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i  180.  Bediiotlon  by  substltiition. — A  husband  may 
reduce  his  wife's  choses  in  action  by  substituting  for 
them  other  securities  in  his  own  name.^  Thus,  it  is  a 
reduction  of  his  wife's  note  when  he  gets  a  judgment 
on  it  in  his  own  name ; '  so,  it  is  of  her  shares  of  stock 
if  he  transfers  them  in  his  own  namo.^  Taking  the 
new  security  in  their  joint  names  does  not  deprive  her 
of  her  right  of  survivorship,*  unless  it  appears  that 
such  was  his  intent.^  So  if  he  takes  something  else 
instead  of  payment  of  a  debt,  intending  to  appropriate 
it  to  his  own  use."  So  an  award  to  him  on  a  claim  is  a 
reduction,^  but  not  an  unfinished  compromise.^ 

1  Needles,  7  Ohio  St.  422, 437  ;  Laaslter  v.  Turner.  2  Yerg.  413. 

2  Scarpellini  v.  Acheson,  7  Q.  B.  884, 876 ;  Henderson  v.  Guyot,  6 
Smedes  *ft  M.  200 ;  Dixon,  18  Ohio,  113, 115, 116 ;  post,  i  183. 

3  Wlnslow  V.  Crocker,  17  Me.  2d,  81 ;  infrot  n.  4. 

4  Nicholson  v.  Drury,  Law  R.  7  Ch.  D.  48,  55 ;  Shuttleworth  v. 
Qreaves,  2  Jur.  957 ;  Biouht  v.  Bestiand,  5  Ves.  jr.  515  ;  Wall  v.  Tom- 
Unaon,  16  Ves.  413, 416 ;  Siaymaker  v.  Bank,  10  Pa.  St  873 ;  Arnold  v. 
Boggles,  1 B.  1. 165, 178. 

5  Compare  ante,  {{ 127-129. 

6  See  Ooodwyn,  Yel.  476 ;  Howman  v.  Corlg,  2  Vem.  190  ;  Burn- 
ham  V.  Bennett.  2  Colly.  C.  C.  264;  Qioward  v.  Bryant  9  Gray,  239, 
240;  Rogers  v.  Bumpass,  4  Tred.  Eq.  385 ;  Needles,  7  Ohio  St  432; 
Stewart,  3  Watts  A  S.  476 :  Yerby  v.  Lynch,  8  Gratt  460l 

7  Oglander  v,  Boston,  1  Vem.  896. 

8  Macaulay  v.  Phillips,  4  Ves.  15. 

J  181.  Beduotion  by  aBsignmeiit. — At  common  law  a 
chase  in  action  could  not  be  assigned,^  but  in  equity 
such  an  assignment  if  on  valuable  consideration  was 
enforoible ;  *  and  now  by  statutes  choses  in  action  are 
generally  assignable.'  And  a  husband  may  assign  his 
choses  in  action,*  but  unless  there  is  a  valuable  consid- 
eration,^ his  assignment  will  not  be  enforced  if  it  is 
executory  only,*  or  in  equity.^  His  assignment  in 
some  cases  is  reduction,  in  others  it  conveys  to  the  as- 
signee only  his  right  to  reduce.^  In  general,  an  assign- 
ment of  a  legal  chose  in  action  immediately  reducible 
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is  a  reduction  by  the  husband.'  Thus,  he  reduces  her 
shares  to  possession,  and  cuts  off  all  her  rights,  by  plac- 
ing them  in  another's  name.^®  So  her  negotiable  paper 
is  reduced  by  indorsement.^i  He  can  transfer  her  note 
by  his  sole  indorsement ; "  she  cannot  indorse  at  all," 
except  as  his  agent  in  fact ;  **  her  joinder  with  him  is 
permissible,^*  but  adds  nothing  to  the  effect  of  the  as- 
signment.18  go  he  can  transfer  her  non-negotiable 
paper  in  his  own  name.^^  He  cannot  thus  transfer  a 
note  to  her  as  administratrix,!^  though  only  she  or  her 
l-epresentatives  and  not  the  maker  can  object.^  But 
when  a  husband  assigns  his  wife's  unascertained,**  con- 
tingent,'-'^  or  equitable**  chose  in  action,  he  does  not 
thereby  reduce  it  to  possession,  but  assigns  his  right  to 
reduce,  and  his  assignee  stands  in  his  shoes,^  being  cut 
out  by  the  dissolution  of  the  marriage  before  reduc- 
tion,2*  and  holding  the  chose  in  action  subject  to  the 
wife's  equity. 25  And  it  is  the  same  though  the  wife 
joins  in  the  assignment.^  A  general  assignment  of  a 
husband  in  bankruptcy,*'  or  **of  all  his  property,"  ^^ 
.does  not  pass  his  wife's  choses  in  action ;  *  but  it  does 
if  these  are  specified.** 

1  Anson  Cont.  206 ;  Stogdel  v.  Fugate,  2  Marsh.  A.  K.  196. 

2  Anson  Cont.  208 ;  Mayo  v.  Carrington,  19  Oratt  124. 

3  See  Broughton  v.  Badgett,  1  Oa.  75 ;  Ford  v.  Hale,  1  Mon.  23 ; 
Lucas  ?'.  Byrne,  Xi  Md.  188  ;  Waterman  v.  Frank,  21  Mo.  108  ;  McPlke 
V,  McPherson,  41  Mo.  521 ;  Campbell  v.  Mumford,  1  Hayw.  398;  Mc- 
Cutchen  v.  Keith,  2  Ohio,  282 ;  Bailey  v.  Ilawley,  2  Swan,  2»Sk 

4  McCaa  v.  Woolf,  42  Ala.  889, 89S ;  Lowry  v.  Houston,  4  Miss.  894, 
896 :  Ablngton  v.  Travis,  15  Mo.  240,  244  :  Bryan  v,  Sprulll,  4  Jones  £q. 
27, 28 ;  Needles,  7  Ohio  St.  432, 438 ;  Taliaferro,  4  Call,  93, 96 ;  Ware,  & 
tiratt.  'i70, 672. 

5  Webb,  21  Pa.  St.  248, 25a 

6  See  Lonsdale,  29  Pa.  St.  407 ;  Harwood  v.  Fisher,  1  Younge  A  C 
110. 

7  Kennedy  v.  Ware,  1  Pa.  St.  445 ;  44  Am.  Dec.  145. 

8  The  cases  on  this  topic  are  irreconcilable. 

9  Wldgery  v.  Tepper,  Law  R,  7  Ch.  D.  423, 428 ;  Needles,  7  Ohio  St 
432,441. 

10   Wlnslow  V.  Crocker,  17  Me.  29, 81.    Compare  anU^  ( 180, 


Ilea.  ±W.*a:  McNellsgeii.  Halloway,!  Bum.  A  ALri.  US;  Shei- 

4M;  Slcbiardsiin  V,  Dagseti,*  Vb3^:  cueainAn.' 

4113;  Bv™a  V.  Sw^m;  *  ma.  nn;  iloiinaJCt"  Moorty?"':!  'lnil.'lTr>i 
Pxge  ».  Estes,  U  Flcli.  2«s,  272;  Uennlngway  v.  Mattbewa,  to  Tux. 

nei-aiT.ns. 

M4, STB:  Turprn  v,  Thompso:!,  I 
«.  llAl ;  Stevens  v.  Bpulp,  llTOuoli. 

k.  U.  UO I  Lee  D.  Satterlee,  I  Bob.  <N.  Y.)  1. 

1   prolBiF.  Soadj'.lJiwR.SCli.Ajip.iai.SM;  nord.B  Men.  B.fli, 


1»  Roberta  t^  Place,  le  N.R.UX,  ISO. 
m  Hupern.  Arcber.ffiMlnEI^IIS. 
21    Malheney  v.  Oums,  2  Hill  Ch.  M.  M 


Bt.«l9|«B,4K;'Dukei>.  Paliiier,  ID  l'li<  '  i  .  j  L'!ir>kUii. 
4  BnecdilHli  Rl»v.Ui;IteynomB,»  1^  '  Ili'na- 

M  Lynn  v.  Br«illey,  1  Met  {Ky.)  SS2,  saa ;  OuMalt  v.  V»n  Wlnklp,  2 
IT.  J.Erq.na,«M;  VuiEpptn  Vm  IHuaen,  4  Paige,  U,  71;SS  Am, 
Iiec.  US ;  Bryan  v.  Bprotn,  4  Jonea  Eq.  27, 2S ;  Needles,  T  Olilo  et.  43::, 

2S  Moore,  U  Hon.  a  »»,  an ;  Kenny  v.  Udolt,  n  Johna.  Gti.  4M,  173 ; 
Dold  V.  Oelser,  t  Ocatt.  08,  no. 

2a   CaacB  auprft,  a.  10. 

27  Sherrington  v,  Yal«,  12  Meea.  A  W.  MB,  M4 ;  Wllliamac.  awan, 
TS  Va.  137,  144  |  (n/Vo,  D.  2S. 

H   Skinner,  G  Pa.  St.  1X2,  wa. 

»  Oolcalt  «.  Van  Wlnl[lB,2N.  J.  Eq.  Mi,Bi»:  Van  Epps  f.  Van 
Denaen,  4  Paige,  «4, 13.  T4  i  2t  Am.  Dec  At. 

g  189.    Bsdnotion^  laleaw. — A  husband  may  release 

bia  wife's  ohosea  In  action,  and  thus  destroy  oil  lier 
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rights;'  but  ho  cannot  release  when  there  is  na  right 
of  action.'  Thus  he  csji  release  a  legacy  to  her,'  but 
not  a  promise  to  her  to  pay  her  money  after  his  death;' 
whether  he  can  release  an  annuity  to  her  ia  doubtful.' 
A  release  is  strictly  an  instmnient  under  seal.'  A  parol 
roloase     u  t  ha  e  a    aluable  conald  ration  ' 

B  31  «I  ,   ^ 

Flic  W    ii 


Butler,  Sir  F.Moore,  SB. 

«   See  Palmer  v.  OrBsn,  a  Conn.  14 ;  heAtaea  v.  Bellowa. «  Vt  IS. 
7    Webb,  21  Pb.  St.  248, 280. 

i  183.  EedncUoB  by  tnlt.  —  Whenever  a  suit  is  neces- 
sary to  get  possession  of  property,  such  property  in  a 
chose  in  action,"  which  is  reduced  to  possession  by  the 
husband  only  if  he  gets  actual  possession  o(  it.'  As 
whore  he  replevied  her  chattel,'  or  gets  a  Judgment  for 
it  in  his  own  name.'  Obtaining  judgment  in  his  own 
name  is  reduction  by  substitution,"  hot  there  Is  no  re- 
duction if  such  judgment  were  gotten  by  him  for  her 
as  her  agent  or  trustee.*  Nor  is  a  Judgment  in  their 
joint  names  a  reduction  to  possession.'  In  what  cases 
ho  must  sue  alone,  and  in  what  cases  he  may  or  must 
join  her,  is  discussed  under  "Hawes  on  Parties,'" 

t  McKell  t>.  Arnold,  17  Ark.  1M,1T1. 
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4  Scarpelllnl  v.  Acheson,  7  Q.  B.  864.  876 ;  Heygate  v,  Annesley,  S 
Bro.  C.  C.  362 ;  Mason  v.  McT^eill.  23  Ala.  201,  208 ;  Flacber  v.  Hess,  9 
Mon.  B.  614, 617 ;  Henderson  v.  Guyot,  6  Smedes  <ft  M.  209 ;  Dixon,  IS 
Ohio,  113, 115, 116  ;  Needles,  7  Ohio,  432, 437 ;  Boozer  v.  Addison.  2  Bich. 
£q.  273 ;  46  Am.  Dec  43. 

5  ArUetllSQ. 

6  Plerson  v.  Smith,  0  Ohio  St  554,  567. 

7  Mason  v.  McNeill,  23  Ala.  201, 20S :  Pike  v.  Collins,  S3  Me.  38, 43 ; 
Buckingham  v.  Carter,  2  Disn.  41, 44  ;  Perry  v.  Wheelock,  41)  Vt.63,67. 

8  Hawes  Parties,  H  6;^7a 
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CHAPTER  XL 

wife's  estate  in  her  own  frofebty. 

Art.  I.    Generally,  gg  184, 185. 

II.    Wife's  Paraphernalia  and  Pin-Money, 

g?  186-189. 
III.    Wife's  Equity  to  a  Settlement,  g§  190-196. 

Article  1.— Generally. 

{  184.    Wife's  general  property. 
{  185.    Wife's  separate  property. 

g  184.  Wife's  general  property.  —  By  the  common  law 
the  individuality  of  the  wife  is  merged  in  that  of  her 
husband,^  she  had  no  separate  legal  existence,'  and 
during  coverture  could  not  hold  property  or  exercise 
property  rights.^  Through  marriage  by  operation  of 
law  all  her  personalty  in  possession  passed  absolutely 
to  her  husband,^  he  acquired  a  right  to  reduce  her 
chosea  in  action  to  possession,  and  thus  make  them  his 
own,^  of  her  chattels  real  he  became  practically  abso- 
lute owner,^  and  he  was  entitled  to  all  the  rents  and 
profits  of  her  real  estate.^  She  could  not  acquire  prop- 
erty without  his  oonsent.^  And  in  any  acquisitions  of 
hers  he  had  the  same  rights  as  he  had  in  her  property 
owned  by  her  at  the  time  of  her  marriage.'  But  from 
the  earliest  times  courts  of  equity  encroached  on  this 
simple  and  savage  system,'"  and  statutes  have  now 
more  or  less  abolished  it  in  every  State  where  the  com- 
mon law  has  been  in  force.'^ 

1  Barron,  24  Vt.  375,  898  ;  ante,  i  88. 

2  O'Ferrall  v.  Slmplot,  4  Iowa,  381,  889. 

3  As  to  Mabri£o  Wombk's  Capacity,  see  post,  Part  Iv.  {{  SSI, 
et  seq. 

4  Cram  v.  Dudley,  28  N.  H.  537, 541 ;  cmte,  1 170. 

5  Cox  V.  Scott,  9  Baxt.  305,  310 ;  ante,  2  176. 
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6  Allen  v.  Hooper,  50  Me.  371,  374 ;  ante^  i  145. 

7  Lucas  V.  Rickcrick,  1  Lea,  ?26, 728  ;  oJite,  I  147. 

8  Patterson  v.  Robinson,  25  Pa.  St.  81, 82  ;  post,  {  223. 

9  See  Campbell  v.  Galbreath,  12  Bnsh,  459, 4r>4  ;  supra,  notes,  4, 7. 

10  2  Story  Eq.  Jur.  ?  1378 ;  1  Fonb.  B.  C.  1,  ch.  2,  {  6f  «.  ;  post,  {  197. 

11  For  summary,  see  6  South.  Law  Rev.  p.  633 ;  post,  \  217. 

}  185.  Wife^s  separate  property.  — Besides  her  para- 
phernalia, pin-money,  and  equity  to  a  settlement  dis- 
cussed in  this  chapter,  a  wife  may  have  separate 
property  created  by  settlement  or  by  statute,  discussed 
in  chapters  xii.  and  xiii. 


Article  II.  —  Paraphernalia  and  Pin-Money. 

1 18a.  Paraphernalia  defined. 

I  187.  Incidents  of  paraphernalia. 

i  188.  Pin-money  defined. 

1 189.  Incidents  of  pin-money. 

J  i8d.  Paraphernalia  defined. — By  the  common  law  a 
wife's  paraphernalia  were  such  articles  of  wearing 
apparel,'  including  jewels  and  ornaments,'  as  well  as 
necessury  clothing,^  consistent  with  her  condition  and 
degree,^  which  her  husband  allowed  her  to  wear.^ 
Thus,  a  watch  bought  by  her  husband  for  her  was  a 
part  of  her  paraphernalia,^  but  not  if  such  watch  were 
out  of  keeping  with  their  station  in  life.^  So  the  jewels, 
worth  three  thousand  pounds,  of  a  peeress,  were  so 
held.*  But  paraphernalia  included  only  articles  which 
she  woro,^  plate  for  family  use,*°  or  ornaments  for  the 
parlor,"  though  given  to  her  were  not  paraphernalia. 
Her  paraphemsdia  did  not  include,  and  must  be  dis- 
tinguished from  her  sole  and  separate  property  secured 
to  her  by  equity,"  or  by  statute.**  So  they  must  be 
distinguished  from  paraphernal  property  under  the 
civil  law ;  '*  the  latter  is  the  wife's  extra-dotal  separate 
property,  which  she  can  manage  alone  daring  cover- 

H.  AW-28. 


tui'ei'^  the  former  belong  to  the  husband  during  his 
life,  but  pasa  lo  her  on  hia  death,"  In  addition  to  her 
dower,''  and  tiiirds."  Jewels,  etc.,  which  are  heir- 
looiiia  ore  not  paraphernaiia,  thougti  given  to  the  wife 

IIU  Mius.  5!iS,  099    Jl  An     llep  1>J     lic(,ormigk  i    P«    n«j  [   au  >  d 

ham,  3  Vea.  1, 7 

4    Vas9  V.  BauttwU  4  Ired  301  OO. 

i   Seo2DliickBt.Cani  431.430.  \\T  It-  \.  I  "     "9T, 

KoiUiey,2Atk  T7.»    MMouCi  >i  ball 

lAndanderry,  1  Atk    MB,SM    Ocu  r  It 

AlB.13,U:  toward  v  Menlim.S  A  h  i    1 

3SSSS9t  Tllezuiv  WllHin  *fie,  Isi  a  J 


B  WllBOn  43  Me 
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I  187.  tndduitB  of  psiaphamalU.  —  Althongh  a  hus- 
band is  bound  to  supply  his  wife  with  necessary  food, 
shelter,  and  clothing,'  and  would  not  be  allowed  "to 
leave  her  naked  and  exposed  to  shame  and  cold," '  the 
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very  gown  on  her  back  is  his;'  all  personalty  in  her 
possession  is  absolutely  his>  So  he  can  dispose  of  her 
paraphernalia  during  his  life;^  if  any  of  them  are 
stolen  the  indictment  must  charge  a  larceny  of  his 
goods,*  if  injured  or  taken  away  the  suit  must  be  in  his 
name.^  But  in  this  paraphernalia  difier  from  other 
personalty :  if  he  dies  without  having  disposed  of  them 
they  are  his  wife's  absolutely  against  every  one  except 
creditors ;'  he  cannot  wUl  them;'  if  he  has  pledged 
them  she  can  make  his  estate  redeem  them;^^  they 
may,  it  is  true,  be  taken  by  his  creditors,!^  except  arti- 
cles of  necessary  wearing  apparel" — which  Include 
something  more  than  one  gown^' — and  such  articles, 
perhaps,  as  her  wedding  ring,^^  etc.,  but  if  taken  she 
may  compel  his  estate  to  reimburse  her.i*  Parapher- 
nalia are  therefore  property  of  a  widow  rather  than  of 
a  wife,  and  are  now  generally  secured  to  the  widow  by 
statute.'^^  In  one  case  a  statute  validating  gifts  from 
husband  to  wife  was  held  to  render  the  wife's  para- 
phernalia sole  and  separate  property,^'' 

1  AnUt  {  64 ;  Stewart  M.  <fc  P.  U  179,  lao. 

2  1  BoUe,  9U,  L.  3S. 

8  Carre  v.  Brice,  7  Mees.  A  W.  183, 184 ;  Begina  v.  Tollett,  Car.  <ft 
3(L  112, 118, 119. 

4  Cox  V.  Scott,  9  Baxt.  305, 310 ;  antt,  U  167, 170, 

5  Seymore  v,  Tresillan,  3  Atk.  353,  339 ;  Howard  v.  Menifee,  S  Ark. 
e68, 671 ;  Tllexan  v.  Wilson,  43  Me.  186, 190;  Bawaou  v.  Pennsylvania, 
48  N.  Y.  212, 215 ;  8  Am.  Bep.  543. 

6  State  V.  Hays,  21  iQd.  288, 289. 

7  Hawkins  v.  Provldentce,  119  Mass,  586,  599 ;  20  Am.  Bep.  353 ; 
BawBon  v.  Pennsylvania,  48  N.  Y.  212, 215 ;  8  Am.  Bep.  ^3 ;  McCor< 
mick  V.  Pennsylvania,  49  K.  Y.  303, 317. 

8  Bawson  v.  Pennsylvania,  48  N.  Y.  212,  215 ;  8  Am.  Bep.  543 ; 
Infra,  n.  0.    See  Hewson,  23  Eng.  L.  <&  Gq.  283. 

9  Northey,  2  Atk.  77, 79 ;  Marshall  v.  Blew,  2  Atk.  217 ;  Howard  v. 
Menifee,  5  Ark.  668,  671 ;  Bawson  v.  Pennsylvania,  48  N.  Y.  212, 215 ;  8 
Am.  Bep.  543. 

10  Graham  v.  Londonderry,  8  Atk.  893,  395 ;  Harrall,  31  N.  J.  £q. 
101. 102, 103. 

11  Willson  V.  Pack,  Prec.  Ch.  296, 297 ;  Bldout  v,  Plymouth,  2  Atk. 
104, 105 ;  Grant,  2  Story.  312.  319 ;  Howard  V,  Menifee,  5  Ark,  669, 67X ; 
TUexan  v.  WU9on,  43  Me.  186, 190, 
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12  2  Blackst  Com.  435,  438. 

13  Townshend  v.  Windham,  2  Ves.  1, 7. 

14  1  Blsh.  M.  <&  W.  2  218. 

15  Bnelson  v.  Corbet,  3  Atk.  858.  859 ;  Howard  v.  Menifee,  5  Ark.  688. 
871. 

16  See  "  Widow's  Allowance,"  Stewart  M.  <ft  D.  }  459. 

17  Rawson  v.  Pennsylvania,  48  N.  Y.  212, 216 ;  8  Am.  Bep.  643. 

^  188.  Pin-money  defined. — It  is  said  that  the  books 
contain  no  definition  of  pin-money.^  It  is  simply  a 
husband's  allowance  to  his  wife  for  her  dress  and  per- 
sonal expenses.'*  Sometimes  it  is  created  by  a  settle- 
ment,' and  is  definite  in  amount,*  and  specific  in 
purpose ;  *  sometimes  it  takes  the  form  of  a  gift  to  the 
wife  of  her  savings  out  of  the  household  expenses,"  or 
the  profits  of  a  dairy  or  hennery.^  It  has  been  recog- 
nized in  Maryland,®  but  rejected  in  North  Carolina.' 

1  Howard  v.  Dlgby,  8  Bllgh  N.  B.  224, 259, 280 ;  2  Clark  &  F.  834, 654. 

2  Compare  1  Blsh.  M.  W.  5  230.  See  Jodrell,  9  Beav.  45 ;  2  Story 
Eq.  Juris,  f  1375 ;  Macq.  H.  A  W.  318 ;  Peachey  Mar.  Sett  298. 

3  Beard,  3  Atk.  72 ;  Bell  H.  &  W.  466. 

4  Howard  v.  Dlgby,  8  Bligh  N.  B.  224, 269 ;  2  Clark  A  F.  634, 654. 
.    5    Powell  V.  Hankey,  2  P.  Wms.  84. 

6  Slanning  v.  Style,  3  P.  Wms.  8.37 ;  Stamway  v.  Stiles,  2  Eq.  Cas* 
Abr.  166 ;  Calmady,  11  Vln.  Abr.  181 ;  Mangey  v,  Hungerford,  2  Eq* 
Gas.  Abr.  156.    But  see  Tyrell,  2  Freem.  804, 

7  Slanning  v.  Style,  3  P.  Wms.  837. 

8  MUler  v.  WUllamson,  5  Md.  219. 

0  HcKlnnoQ  v.  McDonald,  4  Jones  Eq.  1, 61 

§  189.  Incidents  of  pin-money. — Pin-money  is  the 
wife's  sole  and  separate  property,  and  she  has  all  the 
incidents  thereof,^  save  that  more  than  one  year's  ar- 
rears cannot  be  collected.*  It  is  generally  secured  to  a 
married  woman  by  a  settlement,^  which  if  made  after 
marriage  must  not  prejudice  the  rights  of  her  hus- 
band's creditors.*  It  is  enforced  in  equity.^  She  may 
contract  with  respect  thereto  as  with  respect  to  her 
other  equitable  separate  estate.'  Accumulations  thereof 
are  hers  to  dispose  of  by  wiU.^    She  does  not  forfeit  it 
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by  elopeinent,^  though  she  may  waive  it  (arrears)  by 
accepting  from  her  husband  apparel,  etc.,*  or  a  legacy,'** 
in  its  stead.  After  his  death  she  can  claim  only  one 
year's  arrears,'*  and  if  she  dies  her  representatives  can- 
not claim  any  arrears ;  '*  she  can  claim  all  arrears,  how- 
ever, if  she  has  demanded  payment,'^  or  has  been 
living  apart  from  her  husband.'* 

1  See  Howard  v.  Dlgby,  2  Clark  &  F.  654 ;  8  Bligh  N.  B.  224, 269. 

2  Howard  v.  Digby,  8  Bllgh  N.  R.  224, 248. 

8    Stewart  M.  &  D.  U  ^-^3 ;  ante,  U  99,  et  seq, 

4  Beard,  3  Atk.  72 ;  Bell  H.  &  W.  406 ;  antCr  U  113, 118. 

5  2  Story  Eq.  Jur.  S  1375  a,  note ;  Slanning  v.  Style,  3  P.  Wms.  337, 
333. 

6  Howard  v.  Dlgby,  supra,  n.  1. 

7  Sugden  Law  of  Prop.  p.  168 ;  Neal,  Prec.  Ch.  44.  Contra,  Bar- 
rack V.  McCuUoch,  3  Kay  &  J.  114. 

8  Blount  V.  Winter,  3  P.  Wms.  276,  n. ;  Field  t'.  Serres.  1  N.  R.  121 ; 
Moor6,  1  Atk.  272 ;  Sidney,  3  P.  Wms.  269 ;  Lee,  Dick.  321 ;  More  v. 
Scarborough,  2  £q.  Cas.  Abr.  156. 

9  Powell  V.  Hankey,  2  P.  Wms.  84  ;  Thomas  v.  Bennet,  2  P.  Wms. 
341 ;  Fowler,  3  P.  Wms.  355. 

10  Arthur,  11  Ired.  Eq.  611 ;  Fowler,  3  P.  Wms.  356. 

11  Howard  v.  Digby,  8  Bligh  N.  R.  224,  246 ;  2  Clark  A  F.  634 ; 
Aston,  1  Yes.  Sr.  267 ;  Townshend  v.  Windham,  2  Yes.  7 ;  Peacock 
V.  Monk,  2  Yes.  Sr.  290 ;  Offley,  Prec.  Ch.  26 ;  Warwick  v.  Edwards,  1 
Eq.  Abr.  140 ;  Peachey  Mar.  Sett.  303. 

12  Howard  v.  Digby,  8  Bllgh  N.  R.  224, 271. 

13  RIdout  V.  Lewis,  1  Atk.  269 ;  Aston,  1  Yes.  Sr.  267. 

14  Aston,  1  Yes.  Sr.  267. 


Article  III, — Wife's  Equity  to  a  Settlement. 

{  190.  DeflnUlon. 

{  191.  By  what  court  enforced. 

g  192.  On  whose  application  enforced. 

I  193.  Out  of  what  property  enforced. 

{  194.  Under  what  circumstances  enforced. 

^  195.  On  whom  the  settlement  is  made. 

f  196.  Amount  of  the  settlement 

§  190.  VniffB  equity  defined.  — A  wife's  equity  to  a 
settlement  is  her  right  enforcible  in  equity  to  have  a 
settlement  for  the  benefit  of  herself  and  her  children 


§  190  wipe's  BQurrr.  270 

out  of  her  equitable  choses  in  action.^  This  settlement 
may  be  made  (1)  by  a  court  of  equity  ;  *  (2)  sua  sponte, 
or  on  application  of  a  trustee,  or  of  the  husband,  or  of 
the  wife ; '  (3)  out  of  any  fund  over  which  it  has  juris- 
diction ;  *  (4)  whenever  the  wife  needs  Jt,  and  against 
her  husband's  creditors  and  assignees,  unless  she  has 
waived  it ;  ^  (5)  on  the  wife  alone  or  on  her  and  her 
children;*  (6)  the  amount  depending  on  the  special 
circumstances  of  each  particular  case.'  It  originated 
in  the  chancery  courts  of  England,^  growing  out  of  the 
maxim  that'* he  who  seeks  equity  must  do  equity," 
and  being  at  first  recognized  only  when  the  husband 
or  his  assignee  went  into  equity  to  collect  a  chose  in 
action  of  the  wife's.*<^  .It  has  been  enforced  in  most  of 
the  United  States,"  but  not  in  all;i'  and  has  been 
superseded  by  married  women's  separate  property  acts 
which  have  nearly  universally  destroyed  the  hus- 
band's rights  in  his  wife's  choses  in  action.'^  It  is  a 
valuable  right  and  valuable  consideration  for  a  settle- 
ment by  a  husband,'*  and  paramount  to  the  right  of 
the  husband's  creditors'^  or  assigns.'* 

1  See  Jewson  v.  Moulson.  2  Atk.  417,  419 ;  Sturgis  v.  Champneys, 
5  Mylne  <fc  C.  92, 101,  IftS ;  Wiles,  3  Md.  1, 9 ;  56  Am.  Dec.  733 ;  Durr  v. 
Boyer,  2  McCord,  368,  372  :  1  White  <fe  T.  Lead.  Cas.  424, 360.  It  Is  hard 
to  define  as  Jt  depends  very  much  on  the  practice  of  the  courts : 
Kenny  o.  Udall,  5  Johns.  Ch.  463,  474 ;  2  Perry  Trusts,  i  627. 

2  Sturgis  V.  Champneys,  5  Mylne  <fc  C.  92, 103 ;  post,  g  191. 

3  Ellbank  v.  MontoUeu,  5  Ves.  737,  743 ;  1  White  &  T.  Lead.  Cas. 
424,  623,  628  ;  post,  i  192. 

4  Sturgis  V.  Champneys,  5  Mylne  <fe  C.  92,  103 ;  Wiles,  3  Md.  1,9; 
56  Am.  Dec.  733  ;  post,  g  193. 

5  Post,  i  194. 

6  Murray  v.  Ellbank,  13  Ves.  1, 6 ;  post,  i  195. 

7  Kenny  v.  Udall,  5  Johns.  Ch.  464,  478,  479  ;  post,  ?  196. 

8  Murray  v.  Ellbank,  13  Ves.  1 ;  1  White  <fe  T.  Lead.  Cas.  380. 

9  Sturgis  V.  Champneys,  5  Mylne  <fc  C.  92, 105 ;  Duvall  v.  Farmers, 
4  GUI  &  J.  282, 291 ;  2:<  Am.  Dec.  558. 

10  2  Sti>ry  Eq.  Jur.  U  1408, 1414 ;  1  White  &  T.  Lead.  Cas.  333. 

11  Andrews  v.  Jones,  10  Ala.  401, 423 ;  Carleton  o.  Banks,  7  Ala.  34  ; 
Bradford  v.  Goldsboro,  15  Ala.  311 ;  Guild,  16  Ala.  122;  Abernethy,  8 
Fla.  243 ;  Bell,  1  Kelly,  637,  639,  640 ;  Napier  v.  Howard,  3  KeUy,  19^ 
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S  191  By  what  oonrti  wifea  eqni^  ii  enfonwd  —The 
wife  s  right  to  a  settlement  out  of  her  ehoaes  m  action 
originated  ia  the  chancary  courts  of  England,'  and  is 
enforced  only  hy  courts  of  equity  where  such  courts 
exist.'  When  there  ia  no  separate  court  of  equity,  as  in 
Pennsylvania,  it  is  enforced  by  courts  of  law.' 

1    Anie.iAK. 

151 :  OBwell*  ."pribeTl?"  V^  Jt.^t  cnsea  o«e,  I'lWJ,  n.  ll"'        "^ 
S  Beeie.  Watera.O  Watts,  00,  M. 
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}  192.  On  whose  applioation  wife's  equity  is  enforced.  ~ 
In  cases  where  a  fund  is  actually  in  court,  and  it 
appears  that  it  would  be  payable  to  a  married  woman 
if  she  were  not  married,  the  court  before  distributing  it 
may  inquire  whether  such  married  woman  has  had  a 
settlement,  and  if  she  has  not  may  make  one  on  her.^ 
Or  if  there  is  a  trustee  of  such  fund  he  may  ask  the 
court  to  direct  him  to  pay  a  share  thereof  to  the  wife.* 
So  her  husband  may  apply.'  So  she  may  herself  by 
her  next  friend  institute  the  proceedings  and  ask  for  a 
settlement.^  But  though  children  are  usually  included 
within  the  benefit  of  the  settlement,*  they  cannot  apply 
therefor,'  and  the  settlement  must  be  made  during  the 
wife's  life.''  In  cases  where  she  does  not  herself  apply 
the  court  may  summon  her  for  the  purpose  of  consult- 
ing her,*  but  she  may  in  open  court  waive  her  right.' 

1  See  Britton,  9  Beav.  148  ;  Murray  v.  Ellbank,  13  Ves.  1 ;  Wood- 
ward, 8  Irish.  £q.  50 ;  Duval  1  v.  Farmers,  4  Oill  <&  J.  282  ;  23  Am.  Dec. 
653  ;  Hallenbeck  v.  Bradt.  2  Paige,  316;  Myers,  Ball.  £q.  23;  1  Dan. 
Ch.  Pr.  91 ;  2  Perry  Trusts,  i  627. 

2  See  Swan,  2  Hem.  <&  M.  84  ;  Ellbank  v.  MontoUeu,  6  Ves.  737, 
743 ;  1  White  &  T.  Lead.  Cos.  424,  623,  628. 

3  See  Kenny  v.  Udall,  5  Johns.  Ch.  464, 47U,  473. 

4  Ellbank  v.  Montolleu,  5  Ves.  737,  743 ;  1  White  A  T.  Lead.  Cas. 
424 ;  Wallace  v.  Auldjo,  1  DeGex,  J.  A  J.  643 ;  Eedes,  11  Sim.  569 ; 
Sturgls  t».  Champneys,  5  Mylne  <fc  C.  92, 105 ;  Woodward,  8  Irish  Eq. 
60,  52  ;  Tobln  v.  Dixon,  2  Met.  422 ;  Moore,  14  Mon.  B.  250 ;  Keiiny  v. 
Udall,  5  Johns.  Ch.  464, 470,  473  ;  Van  Epps  v.  Van  Deusen,  4  Paike,  64, 
74 ;  25  Am.  Dec.  516 ;  Hill,  1  Strob.  Eq.  1  ;  Dearln  v.  Fltzpatrick,  Meigs, 
651 ;  Poindexter  v.  Jeffries,  15  Gratt.  863  ;  Barron,  24  Vt.  375,  391,  382. 

6   Hay  v.  Blanks,  7  Mon.  B.  847, 348 ;  post,  !  195. 

6  Scrlver  v.  Tapley,  2  Eden,  337 ;  Amb.  509 ;  Lloyd  v.  Williams,  1 
Madd.  450;  Bell,  1  Kelly,  6^^;  Martin  v.  Sherman,  2  Sand.  Ch.  341 ; 
Barker  v.  Woods,  1  Sand.  Ch.  129. 

7  Delagarde  v.  Lampriere,  6  Beav.  344. 

8  2  Perry  Trusts,  {  627,  cases  cited. 

9  1  Dan.  Ch.  Pr.  90  ;  po«t,  {  194. 

i  198.  Out  of  what  property  wife's  equity  to  a  eetflemeiLt 
is  enforced. — A  court  of  equity  may  make  a  settlement 
on  the  wife  out  of  any  fund  of  hers  over  which  it  has 
jurisdiction,^  if  such  fund  has  not  been  reduced  to  pes- 
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session  by  her  husband.'  Thus,  such  a  settlement 
may  be  made  out  of  any  fund  actually  in  ooart,^  or 
held  by  trustees  or  guardians  under  the  jurisdiction  of 
the  court,*  or,  as  in  the  case  of  legacies,^  etc.,  distrib- 
utable in  equity ;  >  and  this  is  so  though  the  fund  is 
composed  of  the  proceeds,^  or  rents  and  profits,^  of 
land,  and  whether  the  same  has  been  assigned  or  not.' 
But,  although  a  few  cases  hold  that  for  the  purpose  of 
making  such  a  settlement  equity  will  take  Jurisdiction 
over  legal  ohoses  in  action  or  rights  enforcible  in  courts 
of  law,^^  the  better  established  view  is  that  equity  must 
have  Jurisdiction  otherwise  over  the  fund  or  no  settle- 
ment can  be  made  out  of  It.^^  And  no  settlement  can 
be  made  when  the  husband  has  obtained  complete  and 
absolute  possession  of  the  fund,^'*  or  where,  as  in  the 
case  of  a  remainder,"  the  fund  is  not  reducible  to  pos- 
session.^* 

1  Bturgls  V.  Champneys,  5  Mylne  A  C.  02, 106  ;  Wiles,  3  Md.  1,0; 
56  Am.  Dec.  7^ ;  1  White  &  T,  Lead.  Cas.  424 ;  infira,  n.  11 ;  oases  ant^t 
1 199,  n.  11. 

2  Hnrray  v.  Ellbank,  10  Ves.  84, 88 ;  infrat  n.  12. 

8  Woodward,  8  Irish  Bq.  80, 52 ;  Brett  v.  Oreenwell,  8  Yonnge  &  C. 
280 ;  Packer,  1  Colly.  C.  C.  92 ;  Coster,  9  Sim.  597  ;  Napier,  I  Dru.  <fc  W. 
407  ;  Durr  v.  Bowyer,  2  McCord  Eq.  868, 372. 

4  Brown  v.  Elton,  3  P.  Wms.  202 ;  Blonnt  v.  Bestland,  5  Ves.  515 ; 
Lloyd  V.  Mason,  5  Hare,  149 ;  Bradford  v.  Qoldsboro,  15  Ala.  311,  316 ; 
Napier  v.  Howard,  3  Kelly,  193,  205  ;  Hays  v.  Blanks.  7  Mon.  B.  347, 
348 :  Barrett  v.  Oliver,  7  Gill  <fc  J.  191 ;  Sawyer  v.  Baldwin,  20  Pick. 
878,  887 ;  Westbrook  v.  Comstock,  Walk.  Ch.  814 ;  Stevenson  ■»'. 
Brown,  4  N.  J.  Eq.  50.3,  505 ;  Kenny  v,  Udall,  5  Johns.  Ch.  484,  472 ; 
Coppedge  V.  Threadgill,  3  Sneed,  577. 

5  Woodward,  8  Irish  Eq.  50,  52 ;  Bradford  f).  Ooldsboro,  15  Ala. 
811, 816  :  Sawyer  v.  Baldwin,  20  Pick.  378, 387 ;  Stevenson  v.  Brown,  4 
N.  J.  Eq.  508,  505 ;  Barron,  24  Vt  375,  894. 

6  Wiles,  3  Md.  1,  9 ;  66  Am.  Dec.  783.  See  also  cases  cited  antet 
( 190,  n.  11. 

7  Hill,  1  Strob.  Eq.  2, 16. 

8  Stnrgls  v.  Champneys,  5  Mylne  &  0. 92, 105  ;  Duncomb  v.  Green- 
acref28  Beav.  472 ;  2  DeGex  F.  <fe  J.  509 ;  Smith  v;  Matthews,  3  De 
Oex  F.  A  J.  139;  Hanson  v.  Keating,  4  Hare.  1 ;  Freeman  v.  Farlly, 
11  Jur.  447;  Smith  v.  Long,  1  Met.  (Ky.)  486 ;  Barron.  34  Vt.  376,  801, 

9  Stnrgis  V.  Champneys,  5  Mylne  A  C.  97,  105,  106;  Jewson  v. 
Moulaon,  2  Atk.  417, 419 ;  Maeaulay  v.  Phillips,  4  Ves.  <  9  ;  1  White  <fc 
T.  Lead.  Can,  447, 640 ;  Kenny  v.  Udoll,  6  Johns.  Ch.  464, 473, 477 ;  antCt 
2190. 
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10  winch  V.  Page,  Busb.  86, 87 ;  Carley.  22  Ga.  178 ;  Parson,  0  N.  H. 
809 :  Dearin  v.  Fitzpatrlck,  Meigs,  551 :  Barron,  24  Vt.  875, 392  ;  1  Bish. 
M.  W.  i$  633,  et  wq. 

11  Wiles,  3  Md.  1, 9 ;  56  Am.  Dec.  733.  Bee  GuUd,  16  Ala.  121 ;  Sims 
r.  Spaulding,  2  Duval,  121 ;  Smith  v.  Peyton,  6  Mon.  263 ;  Thrasher  t*. 
Tuttle,  22  Me.335 ;  State  v.  Krebs.e  Har.  <ft  J.  31, 37 ;  Mann  v.  Hlgglns, 
7  GUI,  265  ;  Hall,  4  Md.  Ch.  283  :  McVey  v.  &o«gs,  3  Md.  Ch.  94  ;  Carter. 

14  Smedes  &  M.  69 ;  Udall  v.  Kenny,  3  Cowen,  591, 509, 609 ;  Havlland 
V.  Bloom,  6  Johns.  Ch.  25,  178 ;  Myers,  Ball.  Eq.  23 ;  Heath,  2  Hill 
Ch.  100, 104  :  Dold  V.  Gelger,  2  Gratt.  98, 103, 104 ;  Poindexter  v.  JeffMes, 

15  Gratt.  !<63. 

12  Murray  v.  Ellbank,  10  Ves.  84.  88  :  Pool  v.  Morris,  20  Ga.  374 ; 
Hurdt  I'.  Courtenay,  4  Met  TKy.)  13) ;  Rees  v.  Waters,  9  Watts,  90 ; 
Thomas  v.  Hheppard,  2  MeCord  Ch.  36  ;  16  Am.  Dec.  6:B  ;  Mitchell  v. 
Sevier,  0  Humph.  148 ;  Barron,  24  Vt.  375,  392  ;  ante,  \k  17ft-182. 

13  Browning  v.  Haadley,  2  Bob.  (Va.)  310 ;  40  Am.  Dec.  755. 

14  See  Socket  r.  Wray,  2  Atk.  6,  n.  ;  Eraser  v.  Bailie,  1  Bro.  Ch.  518  ; 
Richards  v.  Chambers,  10  Ves.  580  ;  WooUands  v.  Crowcher,  12  Ves. 
175 ;  Duberly  v.  Day,  16  Beav.  33 ;  Sale  v.  Saunders,  24  Miss.  24  ; 
67  Am.  Dec.  157 ;  Terry  v.  Brunson,  1  Rich.  Eq.  78 ;  Reese  v.  Holmes, 
6  Rich.  Eq.  581 ;  Goodwin  v.  Moore,  4  Humph.  221 ;  Moore  t».  Thorn- 
ton, 7  Gratt.  99.  Contra,  Jackson  v.  Sublett,  10  Mon.  B.  469;  Weeks, 
5  I  red.  Eq.  Ill ;  47  Am.  Dec.  358  ;  Simille,  22  Pa.  St.  180. 

§  194.  Under  what  oircmnstances  the  wife's  oquity  ia 
enforced. — Whether  a  settlement  shall  be  made  seems 
to  be  determined  by  the  practice  of  the  particular  court, 
and  to  be  within  its  discretion.^  In  cases  where  it 
would  grant  to  a  wife  maintenance,*  or  a  divorce  with 
alimony,''  it  would  not  hesitate  to  make  her  an  alJow-^ 
ance  out  of  her  funds  within  its  jurisdiction.*  Her  con- 
duct and  condition  affect  the  amount  of  the  settlement* 
rather  than  the  right  to  it;^  she  dpes  not  forfeit  her 
right  by  living  separate  from  her  husband,^  though  she 
does,  probably,  by  living  in  adultery .^  So  when  the 
amount  of  her  fund  has  be^n  determined,'  and  she  is  of 
full  age,*°  she  may  waive  her  equity,"  though  this 
must  be  done  in  open  court,*'  or  in  some  equally  formal 
manner,**  her  mere  joinder  in  her  husband's  assign- 
ment not  being  sufficient.**  The  smallness  of  the  fund 
is  no  bar  to  the  settlement,*^  But  the  wife  may  be 
barred  as  against  assignees  by  her  fraud.*^ 

1  Kenny  v.  Udall,  5  Johns.  Ch.  464, 474.  See  GlacomettI  v.  Prod- 
gers,  Law  R.  14  Eq.  253  ;  Scott  v.  Spashett,  16  Jur,  157  ;  Cotter,  9  Sim, . 
697 ;  Brett  v,  Greenwell,  3  Younge  <%  C.  230. 
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2  Stewart  M.  <&  D.  H79. 

3  Stewart  M.  «ft.  D.  §S  358-399. 

4  Renwlck,  10  Paige,  421 ;  Haviland  v.  Myers,  6  Johus.  Ch.  25,  178 ; 
Bees  V.  Waters,  9  Watts,  90. 

5  Post,  i  196. 

6  Carter,  14  Smedes  <&  M.  59.    Compare  Stewart  M .  <&  D.  ^  371. 

7  Eedes,  11  Sim.  569  ;  Greedy  v.  Lavender,  13  Beav.  62 ;  Carter,  14 
Smedes  &  M.  59. 

8  Carr  v.  Estebrooke,  4  Ves.  140 ;  Ball  v.  Montgomery,  2  Ves.  Jr. 
191  ;  Watkyns,  2  Atk.  97 ;  Lewin,  20  Beav.  878. 

9  Edmunds  v.  Towushend,  1  Anstr.  93 ;  Jernegan  v.  Baxter,  6 
Madd.  32  :  Sperling  v.  Boehfort,  8  Ves.  180 ;  Packer,  1  Colly.  C.  C.  92  ; 
Watson  V.  Marshall,  17  Beav.  363  ;  Bendyshe,  3  Jur.  N.  S.  727. 

10  Shipway  v.  Ball,  Law  R.  16  Ch.  D.  376  ;  Stubbs  r.  Targan ,  2  Beav, 
496 ;  Abraham  v.  Newcombe,  12  Sim.  566  ;  Warfleld,  11  Gill  «fe  J.  23 ; 
Udall  V.  Kenny,  3  Cowen,590;  Cheatam  v.  Huff,  2  Tenn.  Ch.  616; 
Phillips  V.  Hessell,  10  Humph.  197. 

11  And  see  Smith  v.  Atwood,  14  Ga.  402 ;  Wright  r.  Arnold,  14  Moii. 
B.  638  ;  Geddes,  4  Rich.  Eq.  301 ;  57  Am.  Dec.  730  ;  Clark  v.  Smith,  13 
8.  C.  585. 

12  1  Dan.  Ch.  Pr.  95 ;  Campbell  v.  Preach,  2  Ves.  321 ;  May  v.  Roper, 
4  Sim  360 ;  Ward  v.  Amory,  1  Curt.  419 ;  Coppedge  v.  Threadgill,  3 
Sneed,  577. 

13  Packer,  1  Colly.  C.  C,  92 ;  1  Dan.  Ch.  Pr.  95 ;  cases  supra,  n.  12. 

14  Kenny  v.  Udall,  5  Johns.  Ch.  464, 470, 471 ;  anU,  ?  181. 

15  Kincaid,  17  Eng.  L.  &  Eo.  396 ;  1  Drew.  326 ,  Cutler,  14  Beav.  224^ 
Roberts  v.  Collett,  6  Smale  <fe  Q.  138. 

16  Lush,  Law  R.  4  Ch.  591 ;  Sharpe  v.  Foy,  Law  R.  4  Ch.  35. 

§  195.  For  whose  benefit  wife's  equity  is  enforoed. — The 
income  is  usually  left  with  the  husband  when  he  is 
living  with  and  supporting  his  wife  at  the  time 
of  the  settlement,!  but  if  they  are  living  apart, ^  or  for 
some  other  reason  she  needs  the  income  for  her  daily 
support,'*  both  principle  and  income  are  settled  upon 
'  her.*  The  settlement  is  made  on  her  and  her  children,*'* 
Including  children  unborn,'  and  children  of  any  future 
husband.^  Still  she  may  waive  the  settlement  as 
against  the  ohildren,^  and  is  entitled  thereto  though  the 
children  are  provided  for,'  and  the  children  have  not 
by  themselves  any  right  to  a  settlement.'*  After  her 
death  they  may  enforce  any  settlement  made  during 
her  life.'!  At  what  time  their  rights  attach  seems 
doubtful — according  to  differing  views  this  occurs  on 
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institution  of  the  sait,^'  on  the  making  of  an  interloc- 
utory order,*'  on  agreement  to  refer  to  arbitration,*' 
after  reference  to  a  master  and  before  his  report, **  or 
only  on  the  rendition  of  the  final  decree,**  or  some 
order  equivalent  thereto."  Her  waiver  or  death  after 
such  time  has  no  effect  on  the  rights. ^^  If  the  wife  dies 
without  cljildren,  the  husband,*'  or  his  next  of  kin  * 
takes  the  settlement. 

1  Watkyns,  2  Atk.  96,  98 ;  Kenny  v.  XJdall,  5  Johns.  Ch.  404,  480 ; 
Barron,  24  Vt.  375, 395. 

2  Oxenden,  2  Vern.  474  ;  Eedes,  11  blm.  569 ;  infra,  n,  4. 

3  Coster,  1  Keen,  200 ;  Wright  v.  Morley,  11  Yes.  23 ;  infra,  n.  4. 

4  See  Elliott  v.  Cardell.  5  Madd.  156 ;  Jacobs  v.  Amyatt,  1  Madd. 
876  ;  Coysegame,  1  Atk.  192 ;  Watkyns,  2  Atk.  96  ;  Bond  v.  Simmons, 
8  Atk.  19 ;  Sleech  v.  Thorlngton,  2  Ves.  Sr.  662  :  Wrteht  v.  Morley,  11 
Ves.  23 ;  Guy  v.  Perkes,  18  Ves.  196 ;  Duncan,  19  ves.  396 ;  Ball  v 
Montgomery,  2  Ves.  Jr.  191 ;  Burden  v.  Dean,2  Ves.  Jr.  609 ;  Brown  v. 
Clark,  3  Ves.  166 ;  Lumb  v.  Milnes,  5  Ves.  517 ;  Coster,  1  Keen,  200  ;  9 
Sim.  600 ;  Vaughan  v.  Buck,  13  Sim.  404 ;  Eedes,  11  Sim.  569 ;  Duffey. 
28  Beav.  386 ;  Squires  v.  Ashford,  23  Beav.  132 ;  Koeber  v.  Sturgls,  22 
Beav.  588  ;  Wilkinson  v.  Charlesworth,  16  Law  J.  Ch.  387 ;  Monteflore 
V.  Behrens,  Law  B.  1  Eq.  171 ;  Van  Dugen,  6  Paige  366. 

5  Murray  v.  Ellbank,  13  Ves.  1, 6 ;  Johnson,  1  Jacob  A  W.  479  ; 
Grosvenor  v  Lane,  2  Lane,  2  Ark.  180  ;  Hays  v.  Blanks,  7  Mon.  B.  347, 
348  ;  Beunet  v.  Dillingham,  2  Dana,  436  ;  Hall,  4  Md.  Ch.  283  ;  Mann  v. 
HIggins,  7  Gill,  285 ;  Mumford  v.  Murray,  1  Paige,  620 ;  Kenny  v. 
Udall,  5  Johns.  Ch.  464. 

6  Croxton  v.  May,  Law  B.  9  Eq.  404 ;  cases  suprot  n.  5. 

7  Croxton  v.  May,  Law  B.  9  Eq.  404. 

8  Delagarde  v.  Lemprlere,  6  Beav.  366 ;  Baldwin,  5  DeGex  &  S.  319. 

9  Pryor  v.  Hill,  4  Bro.  C.  C.  138. 

10  Scrlver  v.  Tapley,  Amb.  503 ;  2  Eden,  337 ;  Greer  v.  Boone,  5 
Mon.  B.  554  ;  ante,  \  192. 

11  Murray  v.  Elibank,  13  Ves.  1 ;  14  Ves.  496 ;  1  White  <fc  T.  Lead. 
Ca8.424. 

12  Steinmetz  v.  Halthln,  1  Glyn  «ft  J.  64.  Contra,  Wallace  v. 
Auldjo,  1  DeGex  J.  A  S.  643 ;  8  Hare,  10. 

13  Gower  v.  Clarke,  1  Keen,  132 ;  Grove  v.  Perkins,  6  Sim.  584. 

14  Lloyd  V.  Mason,  5  Hare,  149  ;  14  Law  J.  N.  S.  Ch.  257. 

15  Murray  v.  Ellbank,  14  Ves.  496 ;  Macauley  v.  Phillips,  4  Ves.  15  ; 
Baldwin,  5  DeGex  &  S.  319 ;  15  Eng.  Law  &  Eq.  15S ;  Hobgood  v. 
Martin,  31  Ga.  62. 

16  Murray  v.  Ellbank,  10  Ves.  84 ;  I-loyd  v.  Williams,  1  Madd.  450  ; 
Delagarde  v.  Lemprlere,  6  Beav.  347  ;  Greer  v.  Boone,  5  Mon.  B.  554. 

17  Murray  v.  Elibank,  18  Ves.  84 ;  Gardner,  2  Ves.  Sr.  671 ;  Whlttem 
V.  Sawyer,  1  Beav.  593. 

18  Barker  v.  Lea,  Madd.  A  G.  330 ;  supra,  n.  17. 
.    19    Walsh  V.  Mason,  Law  B.  8  Ch.  482. 
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20    Carter  v.  Ta^gert,  1  DeOex  M.  «&  G.  286 ;  Bagshaw  v.  Winter,  5 
DeOex  <ft  S.  466. 

i  196.  The  amonxit  of  the  Bettlement  to  which  wife^s 
e^ty  entitles  her. — The  amount  of  the  settlement  is 
largely  within  the  discretion  of  the  court,*  and  depends 
upon  the  circumstances  of  the  particular  case.*  The 
court  considers  the  age  and  condition  of  the  wife,'  the 
ages  and  number  of  the  children,*  her  pecuniary 
wantSy^  and  whether  any  previous  settlement  has  been 
made;*  it  will  be  more  inclined  to  be  liberal  to  the 
wife  as  against  her  husband  than  as  against  his  as- 
signees for  yalue.^  In  some  cases,  as  where  the  hus- 
band Is  insolvent,^  or  is  living  separate  from  her  by  his 
fault,*  or  her  needs  are  great,*°  the  whole  may  be 
awarded  her  ;^*  or  at  least  the  greater  part.*^  One  half 
is  an  ordinary  allowance.^  Less  will  be  awarded  her 
if  she  is  in  fault.** 

1  Kenny  v.  Udall,  5  Johns.  Ctu  464, 479. 

2  Elibank  v.  Montoliea,  5  Ves.  737,  743 ;  1  White  <ft  T.  Lead.  Cas. 
424 :  Jewson  v.  Moulson,  2  Atk.  423 ;  worrall  v.  Marlar,  1  Cox,  153; 
Brown  v.  Clarke,  3  Ves.  166 ;  Chassaing  v.  Parsonage,  5  Ves.  15 ; 
Pearce  v.  Crutchfleld,  14  Ves.  206 ;  Bunkley,  2  DeOex,  M.  <ft  O.  896 ; 
Bagshaw  v.  Winter,  5  DeOexf  <ft  S.  466 ;  Coster,  9  Sim,  597  ;  Gardner 
v.  Marshall,  14  Bim.  575  ;  Green  v.  Otte,  1  Sausse  &  S.  250 ;  Francis  v. 
Brooking,  19  fieav.  347 ;  Marshall  v.  Fowler,  16  Beav.  249 ;  Beeman  v. 
Cowser  22  Ark.  429;  Napier  v.  Howard,  3  Kelly,  205;  Bowling  v. 
Wtnslow,  5  Mon.  B.  31 ;  Hall,  4  Md.  Ch.  28S,  28« ;  ^cVey  v.  BogKS,  3 
Md.  Ch.  94 ;  Bennett  v.  Oliver,  7  Gill  «fc  J.  191 ;  Helms  v.  Franciscns,  2 
Bland,  545 :  20  Am.  Dec.  402 ;  Kenny  v.  Udall,  6  Johns.  Ch.  404, 
478,  479 ,  White  v.  Oouldhi,  27  Gratt.  491 ;  Barron,  24  Vt.  375, 395. 

8    Davis  V.  Newton,  6  Met.  537, 544. 

4  Barron,  24  Vt.  375, 396. 

5  Kenny  v.  Udall,  5  Johns.  Ch.  464, 479. 

6  Elibank  v.  Montolieu,  5  Ves.  737,  743 ;  Dunkley,  2  DeOex,  M. 
A  G.  890. 

7  See  cases  cited  aupra,  n.  2. 

8  White  V.  Cordwell,  Law  B.  20  Eq.  644 ;  Brett  v.  Greenwell,  3 
Younge  <fc  C.  230. 

9  Burrows  12  Eng.  L.  <&  Eq.  268. 

10  Gent  V.  Harris,  10  Hare,  3S3 ;  supruj  n.  2. 

11  Brett  t>.  Greenwell,  3  Younge  <&  C.  230 ;  Ben  wick,  10  Paige,  421 ; 
Bees  V.  Waters,  0  Watts,  90 ;  suproy  n.  2. 

12  Coster,  9  Sim.  507 ;  Splrett  v.  Willows,  Law  R.  1  Ch,  620 ;  Law  R. 
4  Ch.  407 

13  Peachey  Mar.  Sett.  176, 177  ;  2  Bright  H.  <fc  W.  241 ;  cases  cited. 

14  Compare  Stewart  M.  <&  D.  ^  371 ;  ante,  1 194. 

H.  <fc  W.  — 24. 
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CHAPTER  XII, 
wife's  equitable  separate  estate. 

(  197.    Defined. 

{  198.    Creation  of. 

(  199.    Settlor's  intent  to  exclade  husband. 

{  200.    Words  which  show  such  Intent. 

i  201.    Present  and  future  husbands. 

(  202.    Necessity  of  trustee  —  Husband  as  trustee. 

{  203.    Wife's  control  over. 

(  204.    Bestraints  on  alienation  and  anticipation. 

{  205.    Wife's  power  to  dispose  of  inter  vtros. 

8  206.    Wife's  power  to  contract  concerning— Rules. 

(  207.    Wife's  power  to  contract  concerning — Decisions. 

8  206.    Wife's  power  to  will. 

8  209.    Wife's  rights  in  increase  —  Bents,  profits,  etc. 

8  210.    Bemedies  of  wife  concerning. 

8  211.    Bemedies  against. 

8  212.    Bights  of  husband  and  his  creditors  over, 

8  213.    How  lost  or  extinguished. 

8  214,    Effect  of  death  upon. 

8  21S.    Effect  of  divorce  upon. 

8  2ia.    Effect  of  modern  statutes  upon. 

§  197.  Wlfffu  eqmtable  separate  estate  defined. — A  mar- 
ried woman's  equitable  separate  property  (also  called 
her  *^8ole  and  separate  estate*^y  is  property  which  is  so 
settled'  upon  her  that  courts  of  equity'  recognize  it 
during  her  coverture*  as  her  own,*  unatlected  by  her 
husband's  marital  rights."  In  her  ordinary  equitable 
estates  all  the  marital  rights  of  her  husband  exist ;  ^  but 
by  the  recognition  of  the  wife's  equity ,8  and  of  her  sole 
and  separate  estate,'  courts  of  equity  to  some  degree 
diminished  the  harshness  of  the  common-law  rules.^' 
This  estate  is  still  of  importance,  as  married  women 
separate  property  acts  have  not  destroyed  it." 

1  Clarke  v.  Windham,  12  Ala.  798,  800 ;  2  Perry  Trusts,  8  Md. 

2  As  to  creation  of,  aee  potty  { 198. 
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8   Aa  to  Jurisdiction  of  courts  of  law  and  of  equity,  see  pottt  1 210. 

4  As  to  effect  of  dissolution  of  marriage,  see  post,  f }  214, 215), 

5  As  to  rights  and  powers  of  wife  over,  seepo«(,  f{  203-211. 

8    As  to  rlglits  of  husband  and  his  creditors  over,  Bee  post,  {  212. 

7  Banks  v.  Oreen,  35  Ark.  84,  88 ;  ante,  ii  148, 157,  184,  191 ;  poatt 

8  White  V.  Gouldln,  27  Gratt  491, 507 ;  <mte,  2f  190-190^ 

9  Hnlme  v.  Tenant,  1  Bro.  C.  C.  16 ;  1  White  A  T.  Lead.  Cas.  481, 
4th  Anu  ed.  679. 

10   2  Perry  Trusts,  2  62s;, 

U    Short  i;  Battle,  5&  Ala.  456, 466, 467 ;  post,  )  216. 

2  198.  Creation  of  wife's  equitable  separate  estate.— A 
wife's  equitable  separate  estate  is  created  by  a  settle- 
ment to  her  sole  and  separate  use.^  The  settlement 
maj  be  antenuptial  *  or  postnuptial,'  written,*  or  in  the 
case  of  personalty  oral,*  by  deed,*  or  by  will,^  in  trust,' 
or  direct;*  it  may  and  generally  does  refer  only  to 
property  which  it  vests  in  her,*"  but  it  may  also  as  in 
the  case  of  an  antenuptial  agreement  between  her  hus- 
band and  herself, *i  refer  to  property  otherwise,"  or  in 
some  special  way,"  acquired.  The  settlor  may  be  a 
stranger,**  her  husband,**  or  herself.*'  The  settlee  may 
be  unmarried  and  unengaged, *7  unmarried  but  on  the 
eve  of  marriage,*'  or  already  married.**  The  sole 
requisite  is  that  the  terms  ^"  of  the  settlement  show  that 
it  was  intended  by  the  settlor,^  that  in  the  property  in 
question"  the  husband  in  question*  should  have  no 
marriage  right^.^  If  the  settlement  is  made  by  a 
stranger  and  is  accepted  by  the  husband,  both  erro- 
neously supposing  that  it  creates  an  equitable  separate 
estate  in  the  wife,  it  will  be  given  this  effect;*  but 
ordinarily  the  husband  by  treating  the  wife's  realty  as 
her  own  does  not  create  in  her  a  separate  estate  there- 
in;* and  so  of  her  personalty  ,2^  unless  his  conduct 
proves  a  gift  from  him  to  her.*' 

1   Darby,  3  Atk.  390  ;  cases  cited  infra. 
.2  See  "AntenupUca  SettlemeotSf"  dlacossed  etewait  M.  4b  D. 
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3  See  PosTXUPTiAi.  Settlbmentb,  discussed  anUy  {}  99-134; 
"  Deeds  of  Separation,"  discussed  Stewart  M.  <t  D.  {{  181-192. 

4  Morrison  v.  Thistle.  67  Mo.  S66. 599. 

5  Porter  v.  Bank;  19  Vt.  410, 419.  S.  P.  Betts,  18  Ala.  787,  790  ;  Gil- 
lespie V.  Burlinson,  28  Ala.  551, 564 ;  Watson  v.  Broaddus,  6  Bush,  828, 
32 ) ;  Chew  v.  BeaU,  13  Md.  348, 360 ;  George  v.  Spencer,  2  Md.  Ch.  863* 
860 :  Jackson  v.  McAllle.v,  Spear  £q.  303,  807 ;  40  Am.  Dec.  620 ;  Pond 
V.  Skeen,  2  Lea,  126, 1%,  181. 

6  Paul  V.  Leavitt,  53  Mo.  506,  698. 

7  Lee  V.  Prieaux,  8  Bro.  Cb.  381, 38S. 

8  Fears  v.  Brooks,  12  Ga.  195, 197 ;  post,  {  202. 

9  Wood,  83  N.  Y.  575,  579 ;  pott,  8  202. 

10  Mounger  v.  Duke,  53  Gc  277, 2dL 

11  Stewart  M.  <ft  D.  8S  32-43. 

12  Klenke  v,  Koeltze,  75  Mo.  239,  248. 

13  As  in  the  case  of  her  earnings,  ante,  fi  6S. 

14  Sledge  V.  Clopton,  6  Ala.  689, 699 ;  Charles  v.  Coker,  2  S.  a  (N.  8.) 

122,  129, 133. 
16   Williams,  68  Ala.  405,  406. 

16  Dean  v.  Brown,  2  Car.  A  P.  62,  63 ;  Arnold  v.  Woodhanes,  Law 
K.  16  Eq.  2:>.  3:^.  Before  marriage  If  not  in  evasion  of  marriage  rights : 
See  Stewart  M.  <ft  D.  g  44. 

17  Newlands  v.  Paynter,  4  Mylne  &  C.  408, 417, 418 ;  TuUettv.  Arm- 
strong, 1  Beav.  1 ;  4  Mylne  &  C.  377,  390 ;  Metropolitan  v.  Taylor,  53 
Mo.  444, 451 ;  Shirley,  9  Paige.  363,  364  ;  Beaufort  v.  Collier,  6  itumph. 
487,  491 ;  44  Am.  Dec.  J21.  The  rule  was  formerly  otherwise :  See 
Massey  v.  Parker,  2  Mylne  A  K.  174 ;  Lindsey  t».  Harrison,  2  Eng. 
311 ;  Gully  v.  Hall,  31  Miss.  20;  Bridges  v.  Wilkins,  3  Jones  Eq.  342  ; 
Muler  V.  Bingham,  1  Ired.  423;  Harhersley  v.  Smith,  4  Whart.  126. 
So  in  Pa.  now :  ^nyder,  92  Pa.  St.  604, 509.    See  further  post,  J  20L 

18  Snyder,  92  Pa.  St  504,  509. 

19  Mounger  v.  Duke,  53  Ga.  277, 281. 

20  Paul  V.  Leavitt,  68  Mo.  595, 598 ;  Pond  v.  Skeen,  2  Lea,  126, 130, 131. 

21  Vail,  49  Conn.  52, 63  ;  post,  {  199. 

22  Klenke  v.  Koeltze,  75  Mo.  239,  243, 244  ;  supra,  notes  10^12. 

23  Tullett  V.  Armstrong,  1  Beav.  1 ;  4  Mylne  A  C.  377, 800. 

24  Bowen  v.  Lebree,  2  Bush,  112, 116 ;  post,  ^  199,  n.  8. 

25  Mounger  v.  Duke,  53  Ga.  277, 281.    See  Betts,  18  Ala.  787, 791. 

26  Klenke  v.  Koeltze,  75  Mo.  239,  243. 

27  Pond  V,  Skeen,  2  Lea,  126;  132. 

28  Welch,  63  Mo.  51,  61 ;  ante,  5  127. 

g  199.  The  settlor's  intent  to  exclude  the  htuband's  maiv 
riage  rights. — The  settlor's  intent  to  exclttde^the  hus- 
band's  marriage  rights  in  the  property  must  dearly* 
appear  from  the  terms  of  the  settlement,  to  create  in 
the  wife  an  equitable  separate  estate  therein.'    If  no 
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such  intent  appears,  there  is  created  at  best  an  ordinary 
trust  for  a  married  woman,  in  which  the  husband  has 
all  marriage  rights,*  subject  only  to  his  wife's  equity  to 
a  settlement.*  When  it  is  a  settlement  of  personalty 
made  orally,*  the  settlor's  intent  may  be  proved  by 
his  declarations,  etc.,  made  at  the  time.^  But  in  the 
case  of  a  written  settlement,  while  the  court  will  search 
the  four  comers  of  the  document  and  be  satisfied  if  the 
intent  appears  in  any  part  thereof,*  and  while  it  will 
allow  an  ordinary  deed  to  be  controlled  by  an  ante- 
nuptial settlement,'  it  will  not  allow  an  ordinary  deed 
to  be  changed  by  parol  into  a  deed  to  the  wife's  sole 
and  separate  use,^  applying  rigorously  the  rule  that 
the  terms  of  a  document  may  not  be  altered  by  oral 
evidence.^*  In  the  case  of  a  settlement  by  the  husband 
of  personalty  his  intent  to  exclude  his  rights  will  be 
presumed,"  otherwise  the  settlement  would  have  no 
effect  at  all ; "  but  if  it  is  of  realty  the  instrument  must 
show  his  intent  or  he  will  take  the  fonts  and  profits, i* 
as  he  does  of  her  other  realty.**  Still  the  intent  to  give 
the  wife  the  sole  enjoyment  of  her  property  will  be 
more  readily  proved  in  a  settlement  from  her  husband 
than  in  one  from  a  stranger.**  The  technical  words  to 
show  this  intent  are  properly  inserted  in  the  kaben- 
du/n,^"^  and  are,  "  to  have  and  to  hold  to  her  sole  and 
separate  use";"  but  no  technical  words  are  neccs- 
sary,'*and  many  other  phrases  have  been  held  equally 
conclusive.* 

1  Bowen  V,  Lebree,  2  Bnnh,  112,  115 ;  Paul  v.  Leavltt,  53  Mo.  505, 
006;  Beaufort  v.  Collier,  6  Humph.  487,  490;  44  Am.  Dec.  321 ;  infi^a, 

2  Vail,  4»  Conn.  52,  63;  Buck  v.  Wroten,  24  Gratt.  250,  253,  255; 
<^fa,n.8. 

«  Hnlme  v.  Tenant,  I  Bro.  C.  C.  16 ;  1  White  &  T.  Leai.  Cas.  481, 
4th  Am.  ed.  679 ;  Bay,  1  Madd.  199, 207  ;  Prout  v.  Roby,  15  Wall.  471. 
474 ;  Hale  v.  Stone,  14  Ala.  803,  citing  cases ;  Cook  v.  Kennerly,  12 
Ala.  42,  46 ;  Jenkins  v.  McConico,  26  Ala.  213,  288  ;  Gaines  v.  Poor,  3 
Met.  (Ky.)  808,  508;  Bowen  v.  Lebree,  2  Bush,  112,  115;  Watson  v. 
Sroaddos,  6  Bush,  328, 829 ;  Brant  v.  Mlckle.  28  Md.  436, 449 ;  CarroU  v. 
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Lee,  3  Olll  A  J.  605,  608 ;  22  Am.  Dec.  850 ;  Williams  v.  Claiborne,  7 
Smedes  <&  M.  488,  495 ;  Hunt  v.  Booth,  1  Freem.  215,  218 ;  Paul  v. 
Leavitt,  53  Mo.  595,  598 ;  Metropolitan  v.  Taylor,  53  Mo.  444,  450 ; 
Asoroft  V.  Little,  4  Ired.  Eq.  238, 238  ;  Budlsell  v.  Watson,  2  Dev.  Eq. 
430, 432 ;  Pond  v.  Skeen,  2  Lea,  126, 131 ;  Buck  v.  Wroten,  24  Gratt.  250, 
253 ;  in/rat  n*  19. 

•  4  Rich  V.  CJockell,  9  Ves.  370,  877 ;  Lnmb  v,  Mllnes,  5  Ves.  517 ; 
Brown  v.  Clark.  3  Ves.  186 ;  Splrett  v.  Willows,  11  Jur.  N.  S.  70 ;  Wil- 
liams V.  MauU,  20  Ala.  721,  727  ;  Lenoir  v.  Blnney,  15  Ala.  667;  Banks 
V.  Green,  35  Ark.  84,  88 ;  Vail,  49  Conn.  52,  54 ;  Taylor  v.  Stone,  13 
Smedes  <&  M.  653 :  Hunt  v.  Booth,  1  Freem.  215, 218 ;  Evans  v.  Knorr* 
4  Rawlp,  66 ;  Graham,  Riley,  142 :  Mayberry  v.  Neely.  5  Humph.  337, 
839  ;  ante,  U  148, 160, 164. 

5  White  V.  Gouldin,  27  Gratt.  491,  507 ;  ante,  ?J  190-196. 

6  Chew  V.  Beall,  13  Md.  348, 360 ;  ante,  !  198. 

7  Watson  v.  Broaddus,  6  Bush,  :i28,  329 ;  Pond  v.  Skeen,  2  Lea,  12ft 
130, 131 ;  Porter  v.  Bank,  19  Vt.  410, 419. 

8  Morrison  v.  Thistle,  67  Mo.  596, 599. 

9  Klenke  v.  Koeltze,  75  Mo.  239,  243,  244. 

10  Paul  V.  Leavitt,  53  Mo.  595, 598. 

11  Stephens'  Digest,  art.  90 ;  Paul  v.  Leavitt,  58  Mo.  595,  598. 

12  Deming  v.  WiUiams,  26  Conn.  226, 231.  See  Whitten,  3  Cush.  IM, 
19'J;  Wells  V.  Treadwell,  28  Miss.  717,  72i>;  Steel,  1  Ired.  Eq.  452,  465; 
Benedict  v.  Montgomery,  7  Watts  <fc  8.  238,  242;  42  Am.  Dec.  230; 
Powell,  9  Humph.  477. 486. 

13  Personalty  would  vest  In  him  again  at  once  at  common  law : 
Ante,  S 170.  Perhaps  under  statutes  a  statutory  separate  estate  would 
be  created  if  no  apparent  Intent :  Williams,  68  Ala.  405, 406. 

14  Hoyt  V.  Parks,  39  Conn.  »«),  360 ;  Plumb  v.  Jogs,  39  Conn.  120, 123 ; 
Hutchinson  v.  Mitchell,  39  Tex.  487, 492. 

15  Allen  V.  Hooper,  50  Me.  371,  373 ;  ante,  ??  146-150. 

16,  Mounger  v.  Duke,  53  Ga.  277, 281.  Presumed  In  case  of  deed  of 
separation :  Gaines  v.  Poor,  3  Met.  (Ky.)  503, 508. 

17  Not  necessarily :  Morrison  v.  Thistle,  67  Mo.  606, 599. 

18  Darby,  3  Atk.  399 ;  Williams  v.  MauU,  20  Ala.  721, 728, 729 ;  Clarke^ 
V.  Windham,  12  Ala.  798,  800. 

19  Stanton  v.  Hall,  2  Russ.  &  M.  175, 180  ;  Prlchard  v.  Ames,  Turn; 
A  R.  222,  223;  Prout  v.  Roby,  15  WalL  471,  474;  Hale  v.  Stone,  14  Ala. 
803 ;  Fears  v.  Brooks,  12  Ga.  195, 198  ;  Brant  v.  Mlckle,  28  Md.  436, 449 ; 
Morrison  v.  Thistle,  67  Mo.  596,  599;  Street  v.  Klssam.  2  Barb.  494, 
496 ;  Davis  v.  Cain,  1  Ired.  Eo.  305,  307  ;  Heathman  v.  Hall,  3  Ired.  Eq. 
414,  420 ;  Charles  v.  Coker,  2  §.  C.  (N.  S.)  122, 133 ;  Hamilton  v.  Bishop, 
8  Yerg.  33,  40 ;  Beaufort  v.  Collier,  6  Humph.  487, 491 ;  44  Am.  Dec.  :C1 ; 
Nixon  v.  Rose,  12  Gratt.  425, 438  ;  Porter  v.  Bank  19  Vt.  410,  419 ;  post, 
J  200. 

20  Metropolitan  v.  Taylor,  53  Mo.  444, 450 ;  post,  ?  200. 

§  200.  Words  in  aettlexnant  on  married  woman  which 
show  intent  to  esclnde  husband's  rights.— No  technical 
words  are  necessary  to  create  an  equitable  separate 
estate  in  a  married  woman, ^  but  the  terms  of  the  settle^ 


283  wife's  equitable  estate.  {  200 

ment  must  show  the  settlor's  intent  to  secure  the  prop-* 
erty  to  her  free  from  marital  rights.* 

1.  The  following  phrases  by  themselves  have  this 
effect:  "For  her  sole  and  separate  use."'  "For  her 
sole  use." *  "As  her  separate  estate."  *  "  Only  as  and 
for  her  own  separate  estate,  free  from  the  control  of  her 
husband."  «  "  For  her  full  and  sole  use  and  benefit."  ^ 
"  For  her  own  sole  use  and  benefit."  *  "  For  her  sole 
use  and  benefit."  •  "  To  her  exclusive  use,  benefit,  and 
behoof."**  "For  her  exclusive  use  and  benefit."  ** 
"For  her  exclusively.""  "For  her  sole  and  absolute 
use."  ^  "  For  her  own  use  and  at  her  own  disposal."  i* 
" For  her  sole  use,  benefit,  and  disposition."  *»  "To  be 
at  her  own  disposal,  and  to  do  therewith  as  she  shall 
think  fit.""  "To  be  hers  and  hers  only.""  For  her 
without  any  hindrance  or  molestation  whatever."  ^^ 
*'For  her  own  use  and  benefit  indopendont  of  any 
other  person." *•  "For  her  own  use  independent  of 
any  husband.""  "Not  subjected  to  the  control  of  her 
husband."**  "Her  husband  to  have  no  control."  =" 
"  Not  to  be  sold,  bartered,  or  traded  by  the  husband."  '^ 
"  For  her  livelihood."  **  "  As  an  allowance  for  her  pin- 
money."*  And  perhaps  such  provisions  as  "her 
receipt  to  be  a  sufficient  discharge,"**  "to  her  free 
from  her  husband's  debts," *^  "to  her  to  receive  the 
rents  while  she  lives  whether  married  or  single."  ^ 

2.  The  following  phrases  by  themselves  have  not 
this  effect:  "To  A's  wife."*  "In  trust  for  her."'* 
"For  her  use."'*  "For  her  own  use.""  "For  her 
proper  use."  "^  "  In  trust  for  her  for  life  to  pay  the 
same  to  her  and  her  assigns."'*  To  her  and  her  chil- 
dren." **  "  To  enjoy  as  she  sees  fit." '«  "  For  joint  use 
of  hers^  and  her  husband." '^  And  perhaps,  "to  be 
free  from  her  husband's  debts." 58 

8.    Where  the  words  are  in  themselves  ambiguous^ 
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the  court  looks  all  through  the  settlement  to  explain 
them  and  find  the  intent,^  and  so  in  one  case  the  settle- 
ment was  held  to  create  a  separate  estate  because  it  was 
made  "for  fear  she  might  marry  some  improvident 
man";^  it  will  likewise  consider  the  circumstances 
under  which  it  was  made,^and  the  fact  that  the  woman 
is  married  or  about  to  marry  is  important.**  On  the 
other  hand  words  ordinary  sufficient  may  be  so  used 
as  not  to  create  a  separate  estate,^  as  where  a  man 
devised  property  "  to  the  sole  use  and  benefit "  of  his 
widow,  and  it  was  held  he  did  not  contemplate  a  future 
marriage  or  thereby  create  a  separate  estate.^ 

4.  Words  which  exclude  one  husband  do  not  neces- 
sarily exclude  all,*^  and  words  which  exclude  a  hus- 
band's rights  during  coverture  do  not  necessarily 
exclude  his  rights  as  widower.** 

1  Brant  v.  Mickle,  28  Met  436, 449 ;  anU,  {  199. 

2  Wood  V.  Polk,  12  Helsk.  220, 223, 224  ;  ante,  J  199. 

3  Parker  v.  Brooke,  9  Ves.  683,  587;  A  damson  v.  Armltage,  19 
Ves.  415;  Darby,  3  Atk.  399:  Archer  v.  Rorke,  7  Irish  Eq.  478,481; 
Williams  v.  Maull,20  Ala.  721,  728,  729;  Clarke  v.  Windham,  12  Ala. 
7!)8,  800;  Robinson  v.  O'Neal,  56  Ala.  541 ;  Swain  v.  Duane,  48  Cal. 
853  ;  Townshend  v.  Matthews,  10  Md.  251, 255. 

4  LIndsell  v.  Thacker,  12  81m.  178,  184;  Ray,  1  Madd.  199,  207; 
Archer  v.  Rorke,  7  Irish.  Eq.  478, 481 ;  Pears  v.  Brook8^2  Ga.  196, 198 ; 
Gulshaber  v.  Ilalrman,  2  Bush,  320,  321 ;  Steel,  1  Ired.  Eq.  452  ;  East- 
wick,  18  Phlla.  350. 

5  Fox  V.  Hawks,  Law  R.  13  Ch.  D.  822,  832 ;  Swatn  v.  imane,  48 
Cal.  358,  360 ;  Fears  v.  Brooks,  12  Ga.  195, 138. 

6  Wood,  83  N.  Y.  575, 679. 

7  Arthar,  11  Irish  Eq.  611, 513. 

8  KUlick,  8  Mont.  D.  <fe  B.  480, 487 ;  Inglefleld  v,  Coffhlan,  2  C\>lly. 
C.  C.  247 ;  Heathman  v.  Hall,  3  Ired.  Eq.  414. 

9  Lyne,  Younge,  562. 

10  Williams  V.  Avery,  38  Ala.  115, 117. 

11  Hutching  v.  Dixon,  11  Md.  29, 37. 

12  Gould  V.  HUl,  18  Ala.  84,  86. 

13  Davis  V.  Prout,  7  Beav.  288 ;  Short  v.  Battle,  62  Ala.  456. 

14  Prichard  i'.  Ames,  Turn.  <&  R.  222,  223. 

15  Ray,  1  Madd.  199, 203,  204, 207. 

16  Kirk  V.  Paulin,  9  Vln.  Abr.  06,  pi.  43.    But  see  infra,  n.  85. 

17  Ellis  V.  Woods,  9  Blob.  Eq.  19 ;  Ogley  v,  Ikelbeimer,  26  Ala.  882, 
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18  Newman  v,  James,  12  Ala.  20, 81 ;  Clarke  v,  Windham,  12  Ala. 
798,800. 

19  Marsetts  v.  Baringrer,  7  Sim.  482  ;  Williams  v.  MauII,  20  Ala.  721 ; 
Brown  v.  Johnson,  17  Ala.  232, 233 ;  Ashcroft  v.  Little,  4  Ired  £q.  236. 

20  Wagstaffv.  &mlth,9VeB.520,523.    See|X»<,{201, 

21  Bain  v.  Leacher,  11  Sim.  397, 401. 

22  Edwards  v.  Jones,  14  Week.  B.  818. 

23  Woodmm  v.  Klrkpatrick,  2  Swan,  218. 

24  Darby,  8  Atk.  899 ;  Hay,  l  Madd.  199, 208. 

25  Herbert,  Prec.  Ch.  44  ;  Miller  v,  Wlkes,  1  Eq.  Cas.  Abr.  (W.  See 
ante, » 188, 18a 

26  Charles  v.  Coker,  2  S.  C.  (N.  S.)  122, 129, 188.  See  Lee  v.  Plreauz. 
8  Bro.  Ch.  381,  385;  Lumb  v.  Milnes,  6  Ves.  517;  Stanton  v.  Hall,  2 
BusB.  &  M.  173, 188  ;  Blacklors  v.  Laws,  2  Hare,  40, 49. 

27  Young,  3  Jones  Eq.  216, 219.    But  see  jr^n,  n.  37. 

28  Goulder  v.  Camm,  1  De  Qex,  F.  <&  J.  146, 151 

29  Moore  v.  Jones,  13  Ala.  296 ;  Fitch  v,  Ayer,  2  Conn.  143, 146. 

80  Vail,  49  Conn.  52, 54 ;  ante,  { 199,  n.  4. 

81  Qalshaber  v,  Halrman ,  2  Bush,  820, 821.  See  Jaoobs  v.  Amvatt,  I 
Madd.  376,  n. ;  Wills  v.  Sayers,  4  Madd.  411 ;  Roberts  v.  Spfcer,  5 
Madd.  491 ;  Prout  v.  Boby,  15  Wall.  474 ;  Fears  v.  Brooks,  12  Oa. 
19^  198  ;  Merrill  v.  Bullock,  105  Mass.  486 ;  Budlsell  v.  Watson,  2  Dev. 
j&q.  430, 432 ;  Torbet  v.  Twining,  I  Yeates,  432 ;  Cleveetlne,  15  Pa.  St. 
499 ;  Tennent  v.  Stoney,  1  Rich.  Eq.  222  ;  44  Am.  Deo.  213  ;  McDonald 
V.  Crockett,  2  McCord  Ch.  130.  But  see  Steel,  1  Ired.  Eq.  452;  Good 
V.  Harris,  2  Ired.  Eq.  638 ;  Hamilton  v.  Bishop,  8  Yerg.  33  ;  29  Am. 
DeclOL 

32  Tyler  v.  Lake,  2  Buss.  A  M.  183, 187 ;  Johnes  v,  Lockhart,  3  Bro.  C. 
C.  88.%  n. ;  Turton,  6  Md.  375, 384  ;  Brant  v.  Mick le,  28  Md.  436, 449.  But 
see  UrUfith,  5  Mon.  B.  113 ;  Heck  v.  Clippenger,  5  Pa.  St.  335. 

33  Tvler  V.  Lake,  2  Buss.  <&  M.  183,  187 ;  Blacklors  v.  Laws,  2 
Hare,  49. 

34  Daklns  V.  BerUford,  1  Ch.  Cas.  194. 
25    Dunn  V,  Bank,  2  Ala.  152. 

88    Wood  v.  Polk,  12  Heisk.  220,  223. 

37  Gould  V.  HiU,  18  Ala.  84, 86 ;  Geyer  v.  Broach,  21  Ala.  414. 

38  Pollard  v.  Merrill,  15  Ala.  163, 174 ;  Gillespie  v.  Burllnson,  28  Ala. 
661, 564  ;  Lewis  v.  Eirod,  38  Ala.  17, 19 ;  Harris  v.  Harbeson,  9  Bush, 
397, 403.    But  see  iupra,  n.  27. 

39  Prlchard  v.  Ames,  Turn.  <&  B.  222,  223 ;  Morrison  v.  Thistle,  67 
Mo.  506, 690. 

40  Beanfort  v.  Collier,  6  Humph.  487, 491 ;  40  Am.  Dec.  321. 

41  But  not  to  vary  the  terms :  Paul  v.  Leavltt,  63  Mo.  595,  538 ; 
ante,  fi  190. 

42  Gilbert  v,  Lewis,  1  DeGex,  J.  A  S.  38, 48. 

43  See  Wardle  v.  Clazton,  9  Sim.  524  ,  Lewis  v.  Matthews,  Law  R. 
2  Eq.  177 ;  Haokabee  v.  Andrews,  34  Ala.  646, 651 ;  Vail,  49  Conn.  52, 54; 
Bryan  v.  Duncan,  11  Ga.  67 ;  Clevestine,  15  Pa.  St.  499 ;  Foster  v.  Kerr, 
4  Rich.  Eq.  390. 

44  Gilbert  v.  Lewis,  1  DeGex,  J.  <ft  S.  38, 48. 

45  Moore  V.  Morris,  4  Drew.  33, 37 ;  post,  {  201. 

46  Considered,  Stewart  M.  «ft  D.  {  466 ;  pott,  {  214. 
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2  201.  Wban  rights  of  present  and  future  husbands  are 
ezduded. — In  the  early  history  of  equitable  separate 
estates  it  was  doubtful  whether  such  estates  could  be 
created  in  unmarried  women,^  and  even  now  in  Penn- 
sylvania the  woman  must  at  least  be  contemplating 
marriage,^  but  it  is  generally  well  settled  at  present 
that  whether  the  woman  is  married  or  single  makes  no 
difference,'  except  in  ascertaining  the  settlor's  purpose 
and  intent,^  Still  restraints  on  alienation  have  no  effect 
except  during  coverture.^  Where  a  settlement  is  made 
without  reference  to  any  particular  husband,  the  sepa- 
rate estate  exists  against  any  and  all  husbands  the 
woman  may  have.*  And  even  when  the  settlement 
does  refer  expressly  to  a  particular  husband,  if  it  con- 
tains sufficient  words  Independently  of  this  reference 
to  create  an  equitable  separate  estate,  the  presence  of 
such  reference  will  not  limit  the  estate,  or  prevent  its 
existing  against  other  husbands  also.*^  But  if  the  only 
clause  rendering  the  estate  separate  refers  to  a  particu- 
lar husband,  the  estate  will  exist  against  no  other,®  aa 
the  settlor  may  have  objected  not  to  all  husbands,  but 
to  the  individual  named,*  and  to  exclude  a  husband's 
rights  the  intent  must  be  clear, ^o  Whether  a  particular 
husband  is,  or  all  husbands  are  excluded,  is,  after  all, 
only  a  question  of  intent.^i 

1  Massey  v.  Parker,  2  Mylne  A  K.  174,  overrulecl  4  Mylne  &  C, 
377,330. 

2  Snyder,  92  Pa.  St.  504, 509. 

3  Newlands  v.  Paynter,  4  Mylne  dt  C.  408, 417, 418 ;  Feari  v.  BrookSt 
12  Qa.  195, 198 ;  ixnte,  §  198,  u.  16. 

4  Gilbert  v.  Lewis,  1  DeGex,  J.  <fc  S.  38, 48  ;  ante,  ?{  199, 200. 

5  Tullett  V.  Armstrong,  1  Deav.  1 ;  4  Mylne  A  C,  877, 894 ;  post, }  204, 

6  Tullett  V.  Armstrong,  1  Beav.  I ;  4  Mylne  <fc  C.  377,  8U0,  405 ; 
MolyneuJC,  8  I.  R.  Eq.  411,  418 ;  Gaffee,  1  Macn.  &  G.  541 ;  Shafto  t\ 
Butler,  40  Law  J.  Ch.  308  ;  Phillips  r.  Grayson,  23  Ark.  769,  770  ;  Rob- 
erts V.  West,  15  Ga.  123 ;  Shirley,  9  Paige,  364  ;  Beaufort  v.  Collier,  « 
Humph.  487, 491 ;  44  Am.  Dec.  321, 

7  Hawkes  v.  Hubback,  11  Law  R.  Eq.  5, 7  ;  M^olyneux,  6  I,  R,  Eq. 
411, 416 ;  PhUlIps  V,  Grayeoii,  23  Ark,  76J,  770, 
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8  Moore  v  Morris,  4  Drew  33, 37 ;  Benson,  6  Sim.  126, 135. 

9  Moore  v.  Morris,  4  Drew.  33,  37, 

10  Wood  r.  Polk,  12  Helsk.  220, 222.;  antCy  i  199. 

11  2  Perry  Trusts,  S2  652, 653. 

2  202.  Necessity  of  trustee  of  equitable  separate  estate ~< 
Husband  as  trustee. — It  was  in  the  early  history  of  equi- 
table separate  estates  deemed  necessary  to  create  such 
an  estate  to  setttle  the  property  on  a  trustee,^  but  it 
was  soon  held  unnecessary  to  name  a  trustee  or  even 
to  make  the  settlement  in  the  form  of  a  trust.*  A 
trustee  may  be  named,'  but  if  not,  the  husband  is 
deemed  to  have  a  bare  legal  title,  and  to  hold  in  trust 
for  his  wife,*  and  be  accountable  to  her  as  any  other 
trustee.*  In  this  way  gifts  from  him  to  her  were  sus- 
tained.^ Even  when  trustees  are  named,  their  concur- 
rence with  the  wife  in  her  dealings  with  the  property 
is  unnecessary,^  unless  required  by  the  settlement.® 
In  some  States  statutes  authorize  the  removal  of  the 
husband  from  his  trust  ;^  they  also  authorize  an  ap- 
pointment of  a  trustee  for  the  wlfe,^^  and  in  making 
such  appointment  the  courts  have  held  the  husband 
an  unfit  person.^^  Any  one  who  takes  property  with 
knowledge  of  the  wife's  rights  holds  only  as  her 
trustee." 

1  Fears  v.  Brooks,  12  Ga.  195, 197. 

2  Wood,  83  N.  Y.  5:5,  679.  S.  P.  Moore  v.  Freeman,  Busb.  205; 
Wallingsford  v,  Allen,  10  Peters,  683,  594 ;  Sledge  v.  Clopton,  6  Ala. 
689, 699  ;  Riley,  25  Conn.  154, 161 ;  Trenton  v.  Woodruff,  2  N.  J.  Eq.  117, 
126 ;  Shirley,  9  Paige,  363,  364 ;  McKennan  v.  PhUlips,  6  Whart.  671 ; 
37  Am.  Dec.  438 ;  Thompson  v.  McKusick,  3  Humph.  631 ;  infrai  n.  4. 

8   Badf ord  v.  CarwUe,  13  W.  Va.  673, 678. 

4  Bennet  v.  Davis,  2  P.  Wms.  816 ;  lEod  v.  Lamb,  1  Cromp.  A  J.  35, 
44  ;  Wallingsford  v.  Allen,  10  Peters,  583, 594  ;  Pepper  v.  Lee,  53  Ala. 
83 ;  Wilkinson  v.  Cheatham,  45  Ala.  331 ;  Sadler  v.  Bean,  9  Ark.  202  ; 
Biley,  26  Conn.  154,  161 ;  Fears  v.  Brooks,  12  Ga.  195,  197 ;  Gover  v. 
Owlngs,  16  Md.  91, 99 ;  Richardson  v.  Stodder,  100  Mass.  628 ;  Holthaus 
17.  HornoosUe,  60  Mo.  439 ;  Trenton  v.  Woodruff,  2  N.  J.  Eq.  117,  126 ; 
Wood,  88  N.  Y.  OTS,  579 ;  O'Brien,  11  R.  1. 419 ;  Boy  kin  v.  Ciples,  2  Hill 
Ch.  200 ;  Hamilton  v.  Bishop,  8  Yerg.  33 ;  29  Am.  Dec.  101 ;  Porter  v. 
Bank,  19  Vt.  410,  420  ;  ante,  U  42, 102. 

5  Oover  V.  Owlngs,  16  Md.  91, 99 ;  Green  v.  Brooks,  25  Ark.  318, 824. 
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6  Walllngsford  v.  Allen,  10  Peters,  683, 584 :  Burdeno  v.  Amperse, 
14  Mich.  90,  M ;  Crawford,  61  Pa.  St.  55 ;  ante,  U  42, 125, 127, 132. 

7  Essex  V.  Atkins,  14  Ves.  542, 547 ;  Knowles,  86  111.  1, 11 ;  Jaques 
V.  Methodist,  17  Johns.  Ch.  548 ;  Corgell  v.  Dunton,  7  Pa.  8t.  530,  532 ; 
Burnett  v.  Hawpe,  25  Gratt.  481,  487 ;  Badford  v.  Carwlle,  18  W.  Va. 
673,  678. 

8  Essex  V.  Atkins,  14  Ves.  642, 647 :  Fears  v.  Brooks,  12  Oa.  105,  200 ; 
Oelston  V.  Frazier,  26  Md.  329, 344  ;  Burnett  v.  Hawpe,  25  Oratt.  481, 

487. 

9  Flsk  V.  Stubbs,  30  Ala.  339 ;  anU,  I  ISO. 

10  Johnson  v.  Snow,  5  B.  I.  72, 78. 

11  Ely  V.  Burgess,  11 B.  1. 115, 116.    See  Drew.  57  N.  K.  182. 

12  Sledge  V.  Clopton,  6  Ala.  589, 699 ;  Fry,  7  Paige,  461, 463 ;  Jackson 
V.  McAliley,  Spear  Eq.  302, 308.    Consult  ante,  {{  45, 132. 

§  203.  Wife^s  dominion  and  control  over  her  eqnitaUa 
separate  estate  generally. — With  reference  to  the  wife's 
powers  over  her  equitable  separate  estate  two  views 
have  prevailed:^  (1)  That  she  has  all  the  powers  of  a 
femme  sole  save  those  denied  her  by  the  terms  of  the 
settlement;^  (2)  that  she  has  no  powers  save  those 
given  her  by  the  terms  of  the  settlement.'  Under  the 
first  rule  which  prevails  in  England/  Alabama,^  Ar- 
kansas,* Califomia,^  Connecticut,^  Illinois,'  Kentucky,^<* 
Maryland,!*  Missouri,*^  New  Jersey,*'  New  York,**  Ten- 
nessee,^* Texas,**  Virginia,"  West  Virginia,"  Wiscon- 
sin,*' and  elsewhere,**  unless  the  settlement  restrains 
her,2*  she  may  convey"  and  will®  her  equitable  sepa- 
rate property  and  charge  it  with  her  contracts" — 
except  perhaps  the  corpus  of  the  realty® — as  a  /cmme 
sole;  but  among  the  States  which  haVe  adopted  this 
rule  there  is  a  great  difference  of  view  as  to  what  pro- 
visions in  a  settlement  constitute  a  restraint,^  and  as  to 
what  contracts  of  a  married  woman  constitute  a  charge 
on  this  property.^  The  second  rule,  which  prevails  in 
Florida,*  Mississippi,®  North  Carolina,^  Pennsyl- 
vania,'* Rhode  Island  ,'2  and  South  Carolina,"  and 
has  had  its  advocates  elsewhere,**  has  the  merit  of 
simplicity,  for  the  wife  can  convey ,"*>  will,"  or  charge 
the  property"  only  if  so  empowered,  and  it  is  liable  for 
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her  debts  only  if  the  settlement  so  provides.**  What- 
ever powers  the  wife  can  exercise  as  a  feinme  sole^  she 
can  exercise  in  favor  of  her  husband,^*  from  whom  in 
equity  she  is  a  distinct  person.*® 

1  Discussed  In  Hulme  v.  Tenant,  1  White  <ft  T.  Lead.  Cas.  481,  4tli 
Am.  ed.  679 ;  16  Cent,  Law  J.  242 ;  17  Cent.  Law  J.  1 ;  Swift  v.  Castle,  Zi 
111.  200,  222;  Jaques  i».  Methodist,  3  Johns.  Ch.  77,  113,  overruled  17 
Johns.  Ch.  548.  578,  585 ;  8  Am.  Dec.  447 ;  Yale  v.  Dederer,  18  N.  Y. 
265,  overruled  22  N.  Y.  4.'50 ;  68  N.  Y.  829  ;  Ewlng  v.  Smith,  3  Desaus. 
417, 482 ;  Young,  7  Cold.  461, 467 ;  Badford  v.  Car  wile,  13  W.  Va.  673, 57»- 
635. 

2  Elaborately  maintained  in  Badford  v.  Carwile,  13  W.  Va.  673,. 
578-685. 

3  Elaborately  maintained  In  Ewing  u.  Smith,  3  Desaus.  417,  462». 
et  seq. 

4  Hulme  V.  Tenant,  1  Brown  Ch.  16;  2  Dick.  660;  1  White  «fc  T. 
Lead.  Cas.  481,  notes  ;  Pyons  v.  Smith,  3  Brown  Ch.  340 ;  Fettlplace  v. 
Gorges,  3  Brown  Ch.  9 ;  Barford  v.  Street,  16  Ves.  135 ;  Tovvney  v. 
Ward,  1  Beav.  563 ;  Lechmere  v.  Brotheridge,  :«  Beav.  360 ;  Noble 
V.  Wlllock,  Law  B.  8  Ch.  App.  778 ;  Pride  v.  Bubb,  Law  B.  7  Ch.  W  ; 
Adams  v.  Gamble,  12  Ir.  Ch.  ia2 ;  11  Ir.  Ch.  269 ;  Crofts  v.  Middle- 
ton,  8  DeCtex,  M.  <fe  G.  192 ;  Taylor  v.  Meads,  4  DeGex,  J.  &  S.  597 ; 
Moore  v.  Morris,  4  Drew.  38. 

6  Wabum  t;.  McCalley,  63  Ala.  436,  447 ;  Gunter  v.  Williams,  40 
Ala.  561 ;  Paulk  v.  Wolfe,  34  Ala.  511 ;  Booker,  32  Ala.  473  ;  Caldwell  v. 
Sawyer,  30  Ala.  283 ;  Baker  v.  Gregory,  28  Ala.  544  ;  Wells  v.  Brans- 
ford,  28  Ala.  200 ;  Jenkins  v.  McConlce,  26  Ala.  213 ;  Ozley  v.  Ikelheimer, 
26  Ala.  332, 336 ;  McCrone  v.  Pope,  17  Ala.  612 ;  Bradford  v.  Greenway, 
17  Ala.  797,  805 ;  62  Am.  Dec.  203 ;  Puryear  v.  Beard,  14  Ala.  122,  lai ; 
Puryear,  16  Ala.  486. 

6  Oswalt  V.  Moore,  19  Ark.  257, 261 ;  Collins  v.  Underwood,  33  Ark. 
266 ;  Henry  v.  Blackburn,  32  Ark.  445 ;  Dobbin  v.  Hubbard,  17  Ark.  189. 

7  Miller  v.  Newton,  23  Cal.  551 ;  Smith  v.  Greer,  31  Cal.  476,  470, 

8  Imlay  v.  Huntington,  20  Conn.  149, 175. 

9  Swift  V.  Costle,  23 IIL  200, 222 ;  Pomeroy  v.  Manhattan,  40  111.  838, 
402. 

10  IJllard  V.  Turner,  16  Mon.  B.  374,  376 ;  Burch  v.  Breckenridge. 
16  Mon.  B.  482 ;  Sweeny  v.  Smith.  15  Mon.  B.  325 ;  Bell  v.  Kellar.  13 
Mon.  B.  381 ;  Coleman  v.  Wooley,  10  Mon.  B.  320 ;  Jarman  v.  Wllker- 
son,  7  Mon.  B.  293 ;  Kelly,  5  Mon.  B.  369. 

11  Armstrong  v.  Kerns,  Md.  L.  Bee.  Mar.  22,  '84 :  Hall  v.  Eccleston, 
37  Md.  510, 519 ;  SchuU  v.  Murray,  32  Md.  9, 15, 16  ;  Koontz  v.  Nabb,  16 
Md.  549, 555 ;  Chew  v.  Beall,  13  Md.  348,  360 ;  Cooke  v.  Husbands,  11 
Md.  492,  504,  605. 

12  Coates  v.  Bobinson,  10  Mo.  757,  760 ;  Schafroth,  46  Mo.  114,  116  : 
Miller  v.  Brown,  47  Mo.  504, 608  ;  4  Am.  Bep.  345 ;  Davis  v.  Smith,  75 
Mo.  219,  225 ;  Boatmen  v.  Collinson,  75  Mo.  '280, 28L 

13  Armstrong  v.  Boss,  20  N.  J.  Eq.  109, 113 ;  Leaycraft  v.  Hedden,  4 
N.  J.Eq.  512. 

14  Jaques  v.  Methodist,  17  Johns.  Ch.  548,  578,  585,  overruling  3 
Johns.  Ch.  77,  113  ;  8  Am.  Dec.  447  ;  Yale  v.  Dederer,  22  N.  Y.  450,  45:) ; 
68  N.  Y.  320,  overruling  18  N.  Y.  265  ;  Yale  v.  Dederer,  17  How.  Pr.  46 ; 

H.  4W.  — 25. 
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aoSow.  Pr.  242  :  21  Barb.  286 ;  31  Barb.  525  ;  Dyatt  v.  Ndnn.  20  Wend. 
«7ft,  «73  ;  Powell  v.  Murray,  2  Edw.  (KW,  643 :  Cruger,  5  Barb.  227, 268. 
Nowjpartially  regulated  by  8  R.  S.  1882,  p.  2182,  |  63  ;  L'Amoureux  v. 
Van  ObteDselaer,  1  Barb.  Ch.  34, 37  ;  Rogers  v.  Ludlow,  3  Sand.  104, 108, 
iKML 

Hi  Lightfort  V.  Boss,  8  Lea,  351, 354 ;  Young,  6  Cold.  461,  467,  et  teq., 
lotting  other  cases.  The  older  cases  seem  to  recognize  the  other  rule : 
J^arshall  t;.  Stephens,  8  Humph.  159, 173 ;  47  Am.  Dee.  601 ;  Morgan  v. 
.(Elain,4Yerg.  376. 

IS    Hall  V.  Dotson,  55  Tex.  520,  524.  ' 

17  Burnett  r.  Hawpe,  25  Gratt.  481, 486  ;  Muller  t».  Bailey,  21  Gratt 
Ii28;  Penn  v.  Whitehead,  17  Gratt.  503  ;  Nixon  v.  Hose,  12  Gratt.  425. 

18  Radford  v.  CarwUe,  13  W.  Va.  573,  573,  682  (1879),  dtlng  all  the 
casefl. 

19  Todd  V.  Lee,  15  Wis.  365,  360  ;  10  Wis.  480,  483. 

20  -See  cases  cited  in/rat  notes  28-33. 

21  Wllburn  v.  McCalley,  63  Ala,  436,  447  ;  Hall  v.  Eccleston,  87  Md. 
5t0,  510 ;  Jaoues  t'.  Methodist,  17  Johns.  Ch.  548,  600 ;  8  Am.  Dec.  447  ; 
Burnett  v.  Hawpe,  26  Gratt.  481, 486 ;  Radford  v.  CarwUe,  13  W.  Va.  573, 

22  Chew  V.  Beall,  13  Md.  348,  360 ;  post,  g  205. 

■28  .^chuU  V.  Murray,  32  Md.  0, 15, 16 ;  postj  ?  '.MS. 

.24    Bhattock,  Law  R.  2  Eq.  182, 187 ;  post,  U  206, 207. 

^  Radford  v.  Carwile,  13  W.  Va.  573,  663,  660.  See  Armstrong  t'. 
IBoes,  20  N.  J.  Eq.  109, 117 :  Lee  v.  Bank,  9  Leigh,  20  J,  206  ;  McChesney 
V.  Brown,  25  Gratt.  393,  404  ;  post,  ?{  206-208. 

26  Nixon  v.  Rose,  12  Gratt.  425, 431, 432 ;  post,  I  204. 

27  Radford  v.  Carwile,  13  W.  Va.  573, 581, 002,  608, 682  ;  post,  li  206, 207. 
.28   Staley  v.  Hamilton,  19  Fla.  275, 296 ;  Dollner  v.  Snow,  16  Fla.  86. 

29  Dotey  v.  Mitchell,  9  Smedes  <&  M.  435,  447;  Montgomery  v. 
Agricultural,  10  Smedes  <&  M.  567, 576. 

30  Hardy  v.  Holly,  84  N.  C.  661, 668 ;  Knox  v.  Jordan,  5  Jones  Eq. 
176. 

31  Matirer,  86  Pa.  St.  380,  885;  Wright  v.  Brown,  44  Pa.  St.  224,  238 ; 
Wells  V.  McCall.  64  Pa.  St.  207  :  Rogers  v.  Smith  4  Pa.  St.  93, 98 ;  Lyne 
■V.  Crouse.  1  Pa.  St.  Ill ;  Dominie  v.  Scott,  3  Whart.  ao:),  316 ;  Thomas 
V.  Folwell,  2  Whart.  11, 16  ;  Wallace  v.  Caston,  9  Watts,  137, 138  ;  Lan- 
caster V.  Dolan,  1  Rawle,  231, 248  ;  18  Am.  Dec.  625. 

32  Metcalf  v.  Cook,  2  R.  I.  &55, 363. 

33  Creighton  v.  Cllfiford,  6  S.  C.  188, 198  ;  Ewing  v.  Smith,  3  Desaus. 
417, 482 ;  5  Am.  Dec.  557  ;  Reed  v.  Lamar,  1  Strob.  Eq.  27,  37  ;  Rochell 
V.  Tompkins,  1  Strob.  Eq.  114, 121 ;  Robinson  v.  Dart,  Dud.  Eq.  128. 131 ; 
Mag  wood  V.  Johnston,  iMill  Ch,  228, 230 ;  Trustees  v.  Center,  1  McCord 
Ch.  270,  275. 

34  See  Methodist  v.  Jaques,  3  Johns.  Ch.  77,  113 ;  8  Am.  Dec.  447 ; 
Morgan  v.  Elam,4  Yerg.  375. 460  ;  Gray  v.  Robb,  4  Helsk.  74, 77  ;  Wil- 
liamson V.  Beckham,  8  Leign,  20, 27. 

35  Reed  v.  Lamar,  1  Strob.  Eq.  27,  37 ;  postt  1 206. 

36  West,  3  Rand.  173 ;  po<^  {  208. 

37  Creighton  v.  Cllfiford,  6  S.  C.  188, 198 ;  post,  ?  206, 207. 

38  Clark  v.  Makenna,  Cheves  Eq.  163.  This  is  not  quite  accurate : 
BeGixM^i22O6,207. 
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39  Scarborough  v.  Watkins.  9  Mon.  B.  540,  547 ;  50  Am.  Dec.  62S ; 
Methodist  v.  Juques,  3  Johns.  Ch.  77.  86-114 ;  8  Am.  Dec.  447.  See 
Norman,  6  Bush,  495 ;  Albin  v.  Lord,  39  N.  H.  196  ;  atUe,  {  42 ;  posU 
2212. 

40  Barron,  24  Vt  375, 398  ;  ante,  $S  38, 42. 

I  204.  Sestraints  on  alienation  and  anticipation. — The 
power  to  dispose  of  property  ^  and  the  liability  thereof 
for  debts  -  belong  to  ownership,  and  clauses  in  convey- 
ances of  ownership  providing  otherwise  are  void.'  But 
such  clauses  in  settlements  to  the  separate  use  of  mar- 
ried women,  so  long  as  they  do  not  infringe  on  the  rule 
against  perpetuities,*  are  valid,^  though  this  was  at  one 
time  denied,*  and  are  enforced  in  equity'  as  an  addi- 
tional protection  to  the  wife,^  although  she  be  thus  as- 
sisted in  committing  a  fraud.'  The  settlor  may  limit 
her  powers,  or  altogether  take  them  away.^^*  It  is  not 
necessary  that  the  settlement  contain  technical  words,^ 
but  only  that  the  settlor's  intent  to  prevent  anticipation 
or  alienation  clearly  appear  ^^  somewhere  in  the  set- 
tlement.^ A  mere  provision  that  the  property  shall  be 
for  her  sole  and  separate  use,**  or  paid  to  her  from  time 
to  time^  on  her  receipt**  or  personal  appearance,*'  or 
exempt  from  her  husband's  debts,*®  are  not  restraints 
upon  her  powers  of  dominion  and  control.*'  5ut  it  is 
a  valid  restraint  if  her  powers  are  to  be  exercised  "  so 
as  in  no  way  to  deprive  herself  of  the  benefit  thereof 
by  way  of  anticipation,'"*  or  "without  power  of  an- 
ticipation," **  or  "she  shall  not  sell,  mortgage,  charge, 
or  encumber," 22  or  "inalienable,'"^  or  "unassign- 
able";^* so  the  restraint  may  be  implied,'^^  as  when 
powers  inconsistent  with  her  power  to  alienate  are 
given  to  her  trustees,^  or  the  property  is  settled  on  her 
"for  a  home,'"'  or  she  is  to  receive  the  rents,  etc., 
"  only  as  they  become  due,"  ^  or  the  property  is  to  be 
for  her  special  use  and  remain  in  her  possession  dur- 
ing her  life  and  on  her  death  to  go  to  her  children,  and 


{  '204  WIFE^H  EQUITABLE  ESTATE.  292 

Itor  "  no  other  use  whatever."  "*  Whether  an  enumera- 
tion of  certain  powers  is  impliedly  a  denial  of  all 
others  and  is  so  far  a  restraint  is  much  disputed.'®  Ou 
the  one  hand  it  is  said  that  it  is,*i  on  the  principle  ex- 
pressio  uniu^  est  exclvMO  altcriibaf^  and  therefore  that  a 
power  to  will  excludes  a  power  to  convey,'®  and  vice 
versa, ^^  and  that  a  power  to  will  in  a  certain  mode  ex- 
dtudes  a  power  to  will  in  any  other ;  ^  though  it  is  ad- 
mitted that  a  power  to  dispose  of  absolutely  includes  a 
power  to  encumber  or  charge.**  On  the  other  hand, 
while  it  is  admitted  that  if  the  settlement  carries  only 
a  life  estate  with  a  certain  power,  as,  for  example,  to 
will,3'  other  powers,  for  example,  to  deed,^  do  not 
exist,**  yet  it  is  maintained  that  when  an  absolute  es- 
tate is  granted,  the  enumerati<jn  of  powers  simply  en- 
larges and  does  not  limit  the  grant.*®  The  restraint  is 
valid  whether  annexed  to  a  settlement  of  realty  or  of 
personalty,**  of  an  absolute  or  of  a  life  estate ;  **  and  it 
applies  generally  though  annexed  to  a  power.*^  It 
cannot  be  discharged  during  coverture**  even  for  the 
wife^s  benefit.**  But  it  cannot  exist  apart  from  a  sepa- 
rate estate,*'  and  while  it  is  valid  though  made  on 
an  unmarried  woman,**^  it  takes  effect  only  on  her 
marriage,*®  before  which  time  she  may  exercise  the 
powers  of  a  femme  sole;^  so  it  ceases  on  her  hus- 
band's death; 50  "but  it  revives  on  a  second  marriage,*^^ 
unless  clearly  confined  to  a  particular  coverture.*^ 
Property  which  she  cannot  alienate  is  not  liable  for 
her  debts.58  When  there  is  a  provision  that  she  shall 
not  mortgage  her  mortgage  is  void."  But  a  restraint 
on  anticipating  income  does  not  affect  her  right  to  dis- 
pose of  principal  subject  to  the  payment  of  said  in- 
come.** Nor  does  a  restraint  on  disposition  prevent 
her  enlarging  her  estate  from  a  fee  tail  to  a  fee.**  A 
restraint  on  anticipation  does  not  affect  her  rights  over 
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aocnied  inoome,"  bat  It  most  be  actually  due  before 
she  can  aaaign  it, etc;"  nor  if  her  husband  has  collected 
it  will  he  be  liable*  otherwise  than  in  other  cases;" 
nor  dnea  it  prevent  her  giving  an  order  for  future  in- 
come revocable  at  pleasure;"  nor  does  it  prevent  her 
adjustment  of  the  amount  of  the  principal  with  tnist- 
eea;"  nor  does  not  prevent  an  advantageous  lease;" 
but  compensation  for  a  breach  of  trust  cannot  be  en- 
forced against  a  fund  limited  by  the  same  instrument 
to  her  separate  use  without  power  of  anticipation."  It 
seems  that  there  will  be  no  Implication  of  restraint 
against  the  exercise  by  the  wife  of  powers  which  she 
has  over  her  ordinary  property  by  the  common  law,"" 
orbystatute.- 

2  Burnett 0.  Hawp*.  M  Oraii.  )5i,  «8 ;  poiC.  H  200,  MI. 

3  De  Pe^Bter  P.  Michael,  e  N.  y.  487, 453.    See  Mcaenrj  v.  BlILg, 
Mlowa.SlI:!):  Ara.Uep.SUi;Uou<1lebsuiu  v.Ucl)oimell,  2JMItli. 
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)   Arnolds  t.Woodhanu,  Law  B.ieEq,£tl,  33.    &eepo>(,{«M. 
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J  2d5.  Wife's  conveyancM  of  liar  equitable  separate 
estate. — The  right  of  disposition — jvls  disponendi — is  an 
ordinary  incident  of  ovvnership,^  of  property  real,*  as 
well  as  personal,*  and  most  of  the  States  have  applied 
this  rule  to  a  married  woman's  equitable  separate  estate 
when  the  settlement  does  not  restrain  her  powers  of 
disposition ;  *  still,  other  States  have  denied  the  wife's 
right  of  disposition  unless  and  except  so  far  as  given 
by  the  settlement.^  When  she  can  convey  there  is  in 
general*  no  need  of  the  joinder  of  her  husband,^  or 
trustee,^  or  of  complying  with  married  women  acts;' 
she  can  convey  to  her  husband  as  well  as  to  a  stranger,*® 
and  by  way  of  mortgage,**  or  absolutely ;  **  and  the 
consideration  may  go  to  her  husband  or  to  herself.** 

1.  WTiat  is  a  restraint  or  alienation.  Her  right  of 
disposition  may  be  restrained  by  express  words  or  by 
implication,**  the  main  dispute  being  as  to  whether  the 
enumeration  of  certain  powers  excludes  all  others** — 
whether,  for  example,  giving  her  the  power  to  will 
denies  her  the  power  to  deed.** 

2.  Conveyances  under  powers.  In  some  States  a  mar- 
ried woman  can  dispose  of  her  equitable  separate  estate 
only  under  a  power ;  *^  she  merely  executes  a  delegated 
authority,*®  and  her  grantee  takes  under  the  original 
settlement.**  A  general  power  to  "dispose"  includes 
all  modes  of  alienation,**  and  a  power  to  convey  in- 
cludes a  power  to  mortgage.^*  In  executing  her  power 
she  acts  as  a  femme  soleJ^  No  joinder  of  husband**  or 
trustee,^*  and  no  privy  examination,**  is  necessary.  Still 
the  joinder  of  the  husband  will  do  no  harm,^**  unless  it 
appears  that  she  was  not  acting  under  the  power,''  and 
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the  power  may  be  so  given  as  to  require  privy  examin- 
ation." If  the  act  is  within  the  scope  of  the  power,  it  is 
a  good  execution,  though  there  be  no  reference  to  the 
power.^  Still,  in  general,  the  power  should  be  referred 
to,'®  or  the  intent  to  execute  it  should  otherwise  ap- 
pear,*i  and  this  intent  will  be  presumed  only  if  the  act 
would  otherwise  be  meaningless,'^  and  no  other  sup- 
posed authority  is  referred  to."*  Substantial  compliance 
with  the  terms  of  the  power  is  sufficient,'*  and  an  im- 
perfect execution  may  be  rectified  in  equity ,85 — private 
or  conventional  powers  thus  diflPering  from  statutory 
powers.*^  The  rules  apply  to  both  realty  and  person- 
alty,'^ and  private  powers  may  exist  alongside  of  stat- 
utory ones.'8 

3.  Conveyances  under  natural  jus  disponendi.  Though 
the  right  to  dispose  of  it  is  peculiarly  an  incident  of 
ownership  of  personalty ,'•  this  right  may  be  restrained 
by  the  settlement ;  *"  otherwise  the  wife  may  convey  it 
away  as  if  unmarried.**  This  applies  equally  to  accu- 
mulations,** to  personalty  in  possession  or  in  rever- 
sion,*' and  to  the  rents  and  profits  of  real  estate.**  But 
it  is  in  some  States  held  that  the  wife's  right  of  disposi- 
tion does  not  apply  to  the  corpus  of  her  realty ,*5  and 
that  she  can  dispose  of  that  only  as  a  married  woman, *<* 
by  fine  and  recovery  as  at  common  law,*^  or  under 
statutes  allowing  her  to  convey  her  general  real  es- 
tate,*8  or  under  a  power.*^  Still,  the  general  rule  is 
that  she  can  dispose  of  the  corpus  of  her  realty  as  well 
as  of  the  rents  and*  profits,  unless  restrained  by  the 
settlement ;  so  and  her  husband  need  not  join.^i 
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J  206.  "^R^e's  oontracts  coxLoendxig  her  equitable  separate 
estate. — Independently  of  statute,  a  married  woman 
has  generally  no  capacity  to  make  a  contract  ;>  her 
promises,  deeds,  etc.,  are  absolutely  void,*  even  in 
courts  of  equity.'  But  her  contracts  relating  to  her 
estate  may  be  so  made  as  to  be  sustainable  in  equity 
against  her  equitable  separate  estate^  (and  her  statu- 
tory separate  estate  as  well*)  in  a  proceeding  in  rem.^ 
Thus,  her  contract  to  sell  her  equitable  separate  es- 
tate is  valid,^  and  even  if  not  enforcible  against  her 
specifically,  if  she  has  received  the  purchase  money 
the  property  is  liable  for  its  repayment;*  and  a  eon- 
tract,  in  consideration  of  a  loan,  to  pay  it  back,  and  to 
give  a  mortgage  for  it  on  her  equitable  separate  es- 
tate, may  be  enforced  as  an  equitable  mortgage.*  That 
is  to  say,  any  contract  charging  her  equitable  separate 
property  for  the  payment  of  money  may  be  enforced 
against  such  property,  and  such  contracts  may  be 
made  through  any  one,^  including  her  husband,  as 
her  agent.^i  Though  a  married  woman's  capacity  to 
contract  with  reference  to  her  equitable  separate  prop- 
erty has  always  been  recognized  to  some  extent,**  the 
reasons  for  and  limits  of  this  capacity  are  not  clearly 
determined,^  and  different  rules  relating  thereto  have 
prevailed  at  different  times  and  in  different  places.** 
One  theory  has  been  that  her  contracts  are  enforcible 
against  her  property  as  equitable  appointments,  mort- 
gages, or  conveyances  thereof,**  on  the  ground  that  her 
power  to  dispose  includes  a  power  to  encumber,**  and 
that  private  powers  need  not  be  strictly  executed  to 
create  valid  appointments.*^  Under  this  theory  only 
express  charges  would  be  enforcible,**  and  no  oral 
charge  would  have  any  effect  as  to  real  estate.**  Since, 
as  to  these  matters,  the  weight  of  the  law  is  otherwise, 
and  for  other  reasons,  this  theory  has  of  late  met  with 
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much  disfavor,^  though  it  is  the  only  ono  possible 
where,  although  the  wife  has  only  such  powers  over 
her  estate  as  are  expressly  given  her,  such  estate  is 
held  liable  for  contracts  which  are  not  expressly  au- 
thorized.* Another  more  satisfactory  theory  has  been 
Accepted  in  States  where  a  married  woman  is,  as  to  her 
equitable  separate  estate,  a  fem-meaole;^  namely,  that 
it  is  an  ineldent  of  ownership  that  property  should  be 
liable  for  its  owner's  debts,®  or  at  all  events  an  inci- 
dent of  the  jus  disponendij^  and  that  the  liability  of 
equitable  separate  property  for  her  debts  is  a  conse- 
quence of  the  fact  that  the  married  woman  is  in  equity 
absolute  owner  thereof.^  There  are  some  rules  as  to 
the  liability  aloresaid  ui>on  which  there  seems  to  be 
some  geoeral  agreement. 

1.  It  is  not  liable  unless  the  wife  has  the  jus  dis- 
y>onendi^  Thus,  when  she  has  only  a  life  estate  the 
re  version  is  not  liable;^  when  she  cannot  dispose  of 
the  corpus  of  her  land,  only  the  rents  and  profits  are 
Jiable  ;*  and  when  she  cannot  dispose  of  it  at  all,''  it  is 
jiot  liable  at  all.'^ 

2.  It  is  not  liable  when  no  credit  is  given  lo  it,^^  as 
when  the  credit  is  given  to  the  husband,'^  and  in  tlio 
-case  of  household  expenses  the  credit  is  presumed  to 
have  been  given  to  the  husband." 

3.  It  is  not  liable  when  there  is  no  consideration; 
the  wife  is  not  estopped  in  equity  by  her  seal."  Still, 
usually,  the  consideration  need  not  benefit  her.'^ 

4.  It  is  liable  if  expressly  charged,"  as  to  this  all 
agree,^^  and  the  intention  need  not  be  expressed  in  the 
contract,^  or  in  writing.** 

5.  It  is  liable  if  impliedly  charged.**    The  intent  to 

charge  may,  except  in  North  Carolina,*^  be  proved  by 

dnenmstantial  evidence.*^    In  many  courts,  to  prevent 

the  implication  of  a  fraudulent  intent  in  the  married 
H.  &w.-2e. 
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woman  at  the  time  she  contracted  her  debts  not  to  pay 
them,  the  law  raises  a  presumption  that  she  intended 
to  pay  them  in  the  only  way  possible,  namely,  out  of 
her  ssparate  property;**  and  such  courts  hold  her 
property  prima  fade  liable  on  all  her  contracts,  on  the 
doctrine  of  implied  intent.**  This  presumption  may 
bo  rebutted  by  showing  that  neither  party  had  in  mind 
payment  out  of  her  estate.*^  Very  rarely,  however,  is 
this  liability  said  to  be  independent  of  express  or  im- 
plied intent  to  charge,**  as  it  is  in  Vrrginia.*^  Some 
courts  which  recognize  implied  charges  refuse  to  raise 
the  implication  from  the  mere  fact  of  coverture.** 

6.  It  is  liable  for  a  debt  incurred  for  its  preservation, 
or  for  some  purpose  connected  necessarily  with  its  full 
enjoyment.^  Other  courts  have  extended  this  prin- 
ciple, and  hold  the  estate  liable  whenever  the  contract 
benefits  it  or  the  married  woman ,5<>  on  the  ground,  it 
seems,  of  implied  intent.*^  Others,  on  the  otlier  hand, 
do  not  hold  it  liaT)le  even  for  improvements  on  it,  if 
there  is  no  express  or  implied  charge,^  A  few  courts 
refuse  to  hold  it  liable  for  a  debt  not  for  its  benefit, 
even  on  a  charge.^ 

7.  It  is  liable  on  contracts  in  relation  to  it,"  or  on  the 
faith  and  credit  of  it.^ 

But  the  only  satisfactory  way  of  determining  the  law 
in  each  particular  State  is  to  examine  the  decisions 
therein.5« 

1  DIscassed  fully,  post^  Coxtracts  of  MABRrBi>  Women,  \\  368; 

et  seq. 

2  Qebb  r.  Eose,  40  Md.  387,  393 ;  post,  i  357. 

3  Vaughan  v,  Vanderstegen,  2  Drew.  165, 184  ;  Miller  v.  Newton, 
23  Cal.  554, 564  ;  Davis  v.  Smith,  75  Mo.  219,  224 ;  post,  {  359. 

4  Hulme  v.  Tenant,  1  White  &  T.  Lead.  Cas.  481,  notes. 

5  Hall  V.  Eccleston,  37  Md.  510, 520 ;  Badford  v.  Carwile,  13  W.  Va. 

573,661;po««,  {234. 

6  Vaughan  v.  Vanderstegen,  2  Drew.  165, 184 ;  Smith  v.  Oooch,  Sft 

N.  C.276.  ' 

7  Stead  v.  Nelson,  2  Beav.  245, 248 ;  post,  2  407. 
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8  Qlrault  v  Adams,  61  Md.  1, 12,  IS ;  Shnyder  v.  Noble,  9i  Pa.  St. 
286, 289 :  ixwf,  S  407. 

9  Stead  V.  Nelson,  2  Beav.  245,  248 ;  Walnwright  v.  Hardlsty,  2 
Beav.  963  365 ;  Hall  v.  Eccleston,  37  Md.  610, 320 ;  Cooke  v,  Uusbands, 
11  Md.  492,  508. 

'  10  Qarland,  1  Mackey,  496 ;  Taylor  v.  Shelton,  30  Conn.  122, 128 ; 
Wells  V.  Tborman,a7  Conn.  818  ;  Crickmore  v.  Breckenridge,  51  Ind.- 
294, 297 ;  Olrault  v,  Adams,  61  Md.  1, 11, 12 ;  Merrill  v.  Parker,  112  Mass. 
250 ;  cpite,  U  84-88.    But  see  Jones  v.  JEtna,  14  Conn.  501, 509. 

11  .  Crickmore  v.  Breckenridge,  51  Ind.  294, 297 ;  pcaU  \l  364, 406. 

12  Halme  v.  Tenant,  1  Wblte  &  T.  Lead.  Cas.  481,  notes. 

13 '  Compare  Yale  v.  Dederer,  18  N.  Y.  265,  and  S.  C.  22  N.  Y.  450. 

14  Compare  Clark  v.  Miller,  2  Atk.  379,  380,  and  Murray  v.  Barlee,  3 
Mylne  <ft  K.  200,  228;  Wilson  v.  Jones,  48  Md.  ;M9,  358,  and  Henry  v. 
Blackburn,  32  Ark.  446.  451 ;  Orange  v.  Traver,  7  Bawy.  210,  216,  and 
Hodson  V.  Davis,  43  Ind.  258, 264.    See  po»l,  1 2ff7. 

15  Stuart  v.  Kirkwall,  3  Mod.  387,  389 ;  Vaughan  v.  Vanderstegen, 
2  Drew.  166. 181 ;  McHenry  v.  Davles,  Law  R.  10  Bq.  88, 92  ;  Bolton  v, 
WUllams,  2  Ves.  Jr.  138,  142;  Wblstferv.  Newman,  4  Ves.  129,  145; 
Hulme  V.  Tenant,  1  Bro.  Ch.  16 ;  1  Wbite  &  T.  Lead.  Cas.  481,  notes. 

16  American  v.  Wadbams,  10  Barb.  597, 606 ;  ante,  {  205. 

17  Ellet  r.  Wade.  47  Ala.  456, 464 ;  HaU  v.  Eccleston,  37  Md.  510, 520 ; 
ante,  {  205  ;  pott,  1 407. 

18  Knox  t'.  Jordan,  5  Jones  Eq.  175,  176.  Nearly  every  where 
intent  to  cbarge  may  be  implied :  MUler  v.  Newton,  23  Cal.  554,  561 ; 
Yale  V.  Dederer,  22  N.  Y.  451, 450. 

19  Clark  v.  Miller,  2  Atk.  379, 380 ;  Burcb  v.  Breckenridge,  16  Mon. 
B.  482, 487.  Writing  generally  held  not  necessary :  Murray  v.  Barlee, 
a  Mylne  <ft  K.  209, 2^ ;  London  v.  Lampriere,  Law  K.  4  P.  C.  572,  591 ; 
Matthewson,  Law  R.  3  Eq.  781, 787 ;  Shattuck,  Law  R.  2  Eq.  182, 187 ; 
Vaugban  v.  Vanderstegen,  2  Drew.  165, 183 ;  Ozley  v.  Ikelbeimer,  26 
Ala.  XH :  Miller  v.  Newton,  23  Cal.  564, 566 ;  Girault  v.  Adams,  61  Md. 
1, 13 ;  Miller  v.  Brown,  47  iio,  604,  510 ;  4  Am.  Dec.  846 ;  Radford  v. 
Carwlle,  13  W.  Va.  573, 63Sw 

20  Vaughan  v.  Vanderstegen,  2  Drew.  165, 181. 

21  Knox  V.  Jordan,  5  Jones  Eq.  175,  176 ;  Crelgbton  v.  Clifford,  6 
9.  C.  188, 198.   See  anU,  i  204. 

22  DaUasv.  Heard,  32  aa.  604, 607;  ante,  {204. 

23  Owens  v.  Dickinson,  1  Craig  &  P.  48 ;  Vaughan  v,  Vanderstegen, 
2  Drew.  165, 1^ ;  Dallas  v.  Heard,  32  Qa.  004, 607. 

24  Bain  V,  Buff,  76  Va.  371, 874. 

'  25  Vaughan  v.  Vanderstegen,  2  Drew.  165,  182,  183,  185 ;  Sbattock, 
Xaw  B.  2  Eq.  182, 189 ;  ante,  2  204. 

26  Aylett  V.  Ashton,  1  Mylne  A  C.  105,  111  j  Sbattock,  Law  R.  2  Eq. 
182, 189 ;  Buckner  v.  Davis,  20  Ark.  447  i  Radford  v.  Carwlle,  13  W.  Va. 
573,674. 

27  Sbattock,  Law  R.  2  Eq.  182, 189, 190. 

28  McChesney  v.  Brown,  25  Gratt.  393, 404  ;  ante,  {  205. 

29  Radford  v.  CarwUe,  13  W,  Va.  573, 674, 680 ;  post,  I  211. 

'  80   Clark  v.  Makenna,  Cbeves  Eq.  163 ;  ante,  U  204, 205. 

'^l  Mattbewman,  Law  R.  8  Eq.  781, 787 ;  Staley  v.  HamUtoiif  13  Fla. 
275, 297. 
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32  Matthflflirman,  Law  B.  3  £q.  781, 787. 

33  Powers  v.  Bussell,  28  Mksh.  179, 184 ;  post,  |487 ;  anle,  {  9L 

34  Badford  v.  CarwUe,  13  W.  Va.  673, 683. 

35  AntciVa.    Cbfitm,  Perkins  V.Elliott,  23  K.J.  Eq.826»S3S. 

38  A  charge  Is  an  equitable  mortgage :  First  v.  Haire,  3aifkway  443» 
448 ;  Harrison  v.  Stewart,  18  N.  J.  Eq.  451.    See  ante,  1 205. 

87    Yale  r.  Dederer,  18  N.  Y.  265, 283. 

38  Miller  v.  Newton,  23  Cal.  551,  564  ;  Koontz  v.  No)]|>,  19  Md.  549,. 
554  ;  Wilson  v.  Jones,  46  Md.  349, 357 ;  Girault  v.  Adams,.  «1  Md.  1.  13  ; 
Bank  v.  MUler,  63  N.  Y.  639. 

39  Murray  v,  Barlee,  3  Mylne  <&  K.  20S,  223 ;  auprat  n.  19. 

40  Greatly  v.  Noble,  3  Mod.  77, 94 ;  Shattock,  Law  B. »  Eq.  182, 193  ; 
Miller  >'.  Newton,  23  Cal.  554, 564 ;  Patton  v.  Kinsman^  17  Iowa,  428„ 
4:«;  Pond  v.  Carpenter,  12  Minn.  4:«,  432;  Yale  t».  De4erer»  22  N.  Y. 
451, 459  ;  Finch  v.  Marks,  76  Va.  207, 210. 

41  Knox  V.  Jordan,  5  Jones  Eq.  175, 176. 

42  Miller  v.  Newton,  23  Cal.  564,  564 ;  West  v.  Jackson*  J»  Md.  71» 
76,  84. 

43  Miller  t».  Newton,  23  Cal.  554,  564 ;  Jones  v.  ^Ktna,  14  Conn.  5ei» 
m:i ;  Bell  v.  Killar,  13  Mon.  B.  443,  446 ;  Boatman  v.  COtltos,  7&  Mo.  260. 
281 ;  Batchelder  v.  Sargent,  47  N.  H.  262  265 ;  Phillips  v.  Graves,  aS 
Ohio  St.  .^1,  390 ;  5  Am.  Bep.  675  ;  Orat)ge  v.  Travel  Sawy.  ao,  215^ 
216. 

44  Phillips  V.  Graves,  20  Ohio  St.  371, 390 ;  5  Am.  Repw  673L 

45  Kimm  v.  Welppert,  46  Mo.  532 ;  2  Am.  Bep.  641. 

46  Even  in  England  the  doctrine  seems  to  require  some  taek  from 
which  intent  may  be  implied :  London  v.  Lemprtore,  Law  R,  4  P.  C. 
572,  5!)3;  Johnson  v.  Gallagher,  2  BeGex  F.  &  J.  494,  St4;  Jones  v« 
Harris,  9  Ves.  485,  497, 498. 

47  Burnett  v.  Hawpe,  25  Gratt.  481,  486;  Badlord  v.  Ocurwile,  19 
W.  Va.  573, 581, 602,  608. 

48  See  Jones  v.  Harris,  9  Ves.  485, 497,  498 ;  Sftaley  tr.  Hamilton,  19 
Fla.  275.  297 ;  Shannon  v.  Bartholemew,  53  Ind.  54.56  ;  Pattoat^.  Klns^ 
man,  17  Iowa,  428,433;  Jackson  v.  West,  22  Md.71,7e„84-  Wilson  v. 
Jones,  46  Md.  m,  857. 858 ;  Devries  ».  Conklin,  22  Mich.  25S,  2S9  ;  Poncl 
V.  Carpenter,  12  Minn.  490, 432 ;  Johnson  v.  Cummings,  16  N.  J.  Eq.  97» 
104;  Yale  v.  Dederer,2a  N.  Y.  4S1»  439;  68  N.  Y.lBa;  Partrfclge  v. 
Stocker,  36  Vt.  108, 117. 

49  London  v,  Lemprlere,  Law  B^  4  P.  C.  Sl2y  694 ;  Crickmore  w, 
Breckenrldge,  51  Ind.  294,  299 ;  Ba^ctkelder  v.  Sargent*  47  N.  H.  262» 
266 ;  Montgomery  v.  Eveleigh,  1  MeCord  Ch.  267, 209 ;  Macrwood  v» 
Johnson,  1  HUl  Eq.  228. 230, 231, 

50  Collins  V.  Underwood,  33  Ark.  fS5,  366;  Stale3r1^.  Hamilton,  1ft 
Fla.  275,  298:  Williams  v.  Hugunin,fl»  III.  214,217;  t&Am.  Bmx  607; 
Willard  v.  Eastham,  1.^  Oray,  328,  ;«5 ;  Batchelder  v.  Sargent,  47^.  H. 
262,266  ;  McVey  v.  Cantrell,  70  N.  Y.  2%.  298;  26  Am.  Rep.  606;  Yalo 
V.  Dederer,  22  N.  Y.  4M,  459, 460 ;  Frazier  ».  Brownslow,  3  Ired  Eq. 
237 ;  43  Am.  Dec.  165  ;  Partridge  r.  Stocker,  86  Vt.  W8, 117 ;  Radfom 
V.  Car  wile,  13  V.  Va.  573,  61 1 ;  1  Bish.  M.  W.  |  875. 

51  Orange  v.  Trav^r,  7  Sawy.  210, 216 ;  Henry  v.  BIaM>kharn,  82  Ark* 
440,4.^ 

62  Shannon  v.  Bartholemew,  53  Jnd.  64, 66; ;  Wilson  v.  JoneSi  4&  Md» 
849, 367, 358,    <7<?r«ra,  Henry  v,  Blaofcburn,  32  Ark.  44a»  4&U 
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53  Williams  V.  Hugunln,  65  111.  214, 217 ;  18  Am.  Rep.  607 ;  Perkins 
V.  Elliott,  23  N.  J.  £q.  526,  535 ;  ante,  §  134. 

54  London  v.  Lemprlere,  Law  R.  4  P.  C.  572, 694 ;  Collins  v.  Under- 
wood, 33  Ark.  265,  266 ;  post,  i  373. 

55  Staley  v.  Hamilton,  19  Fla.  275, 296 ;  Williams  v.  Hoennin,  69  111. 
214, 217 ;  18  Am.  Rep.  607 ;  Orange  v.  Traver,  7  Sawy.  210, 216 ;  Bryan, 
18  Tex.  461, 466,  467 ;  Todd  v.  Lee,  15  Wis.  365,  369  ;  16  Wis.  480,  483. 

66  Stuart  v.  Kirkwall,  3  Mod.  387,  389 ;  McHenry  v.  Davies,  Law  R. 
10  Eq.  8S,  92  ;  Johnson  v.  Cummings,  16  N.  J.  Eq.  97, 104 ;  pott,  {  207. 

§  207.  Wife's  power  to  contract  concenung  her  equitable 
separate  eftate — Decisions. — The  decisions  as  to  the  wife's 
contracts  concerning  her  equitable  separate  estate  are 
inharmonious — both  those  in  the  different  States  and 
those  in  the  same  State.'  Broadly,  it  may  be  said,  that 
it  is  liable  on  all  contracts  in  which  the  credit  was  not 
given  to  the  husband,2in  the  following  States:  Eng- 
land,' Alabama,^  Arkansas,^  California,*  Connecticut,^ 
Gteorgia,^  Kansas,®  Kentucky,*^'  Mississippi,*^  Missouri," 
New  Hampshire,*'  Ohio,"  Oregon,*»  Texas,**  Virginia," 
West  Virginia,**  and  Wisconsin  *8  In  the  following 
States  there  must  be  some  reference  to  the  said  estate — . 
some  express  pledge  of  it  or  some  circumstances  beside 
the  fact  of  coverture  from  which  an  intent  to  pledge  it 
may  be  inferred :  Florida,**  Illinois,^*  Indiana,^^  Iowa,'* 
Maryland,**  Massachusetts,^^  Michigan,^*  Minnesota,^ 
New  Jersey,*  Now  York,*  and  Vermont.**  In  the  fol- 
lowing States,  though  it  may  be  liable  for  expenses 
necessarily  attached  to  it,**  it  is  not  liable  for  the  wife's 
contracts  unless  they  come  within  the  scope  of  the 
powers  given  her  by  the  settlement :  North  Carolina,*'* 
Pennsylvania,**  Rhode  Island,**  and  South  Carolina.*' 
Florida,**  Mississippi,*^  and  Tennessee,**  which  also 
once  held  the  South  Carolina  rule**  seem  in  this  con- 
nection to  have  abandoned  it.**  In  California  a  statute 
formerly  required  the  contracts  to  be  in  writing.** 

1  Hulme  V.  Tenant,  1  White  &  T.  Lead  Cos.  481,  and  notes ;  ante, 
2  207. 

2  Mattliewman,  Law  R.  3  £q.  7S1, 787 ;  €mie,  i  207. 
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3  London  v.  Lempriere,  Law  R.  4  P.  C.  572, 594  (1873)  ;  Butler  v, 
Campston,  Law  R.  7  £q.  16, 20,  21 ;  Matthewman,  Law  R.  3  Eq.  781,' 
;S7 ;  Shattock,  Law  R.  2  £q.  182, 187  ;  Plcard  v.  Mine,  Law  R.  5  Ch. 
App.  274 ;  Johnson  v.  Gallagher,  3  DeOex.  F.  A  J.  494, 614  ;  Murray 
v.  Barlee.  3  Mylne  <&  K.  200, 223 ;  Vaughan  v.  Vanderstesren,  2  Drew. 
165,  180 ;  Hulme  v.  Tenant,  1  Bro.  Ch.  16 ;  1  White  &  T.  Lead.  Cas.  48, 
4th  Am.  Ed.  679,  collecting  cases. 

4  Wllburn  v,  McCalley,  63  Ala.  436, 447 ;  McKenna  v.  Rowlett,  68 
Ala.  186 ;  Braune  v.  McOee,  SO  Ala.  359,  368 ;  Short  v.  Battle,  52  Ala. 
466 ;  Cowles  v.  Pollard,  61  Ala.  445 ;  Nunn  v.  Glvhan,  45  Ala.  376 :  Wil- 
kinson V.  Cheatham,  46  Ala.  341 ;  Cowles  v.  Morgan,  34  Ala.  535 ;  Paulk 
V,  Wolfe,  34  Ala.  641 ;  Gunter  v.  Williams,  40  Ala.  521 ;  Baker  v.  Greg- 
ory, 28  Ala.  &14 ;  Ozley  v.  Ikelheimer,  26  Ala.  332,  338 ;  Collins  v. 
Radolf,  19  Ala.  616 ;  Puryear,  16  Ala.  486. 

5  Collins  V.  Underwood,  33  Ark.  265,  266;  Henry  v.  Blackburn,  32 
Ark.  4^6,  451 ;  Palmer  v.  Rankin,  30  Ark.  771 ;  Buckner  v.  Davis,  29 
Ark.  447 ;  Stillwell  v.  Adams,  29  Ark.  346;  Oswalt  v.  Moore,  19  Ark. 
257 ;  Dobbin  v.  Hubbard,  17  Ark.  189, 196. 

6  Miller  v.  Newton ,  23  Cal.  554, 664.  Must  be  in  writing :  Maclay  v. 
Love,  25  Cal.  867, 381 ;  Booley  v.  Furguson,  30  Cal.  511 ;  Sniith  v.  Greer, 
31  Cat  476, 479. 

7  Jones  v.  ^tna,  14  Conn.  601, 609  ;  Taylor  v.  Shelton,  30  Conn.  122, 
127 ;  Leavitt  v.  Beirne,  21  Conn.  1 ;  Imlay  v.  Huntington,  20  Conn. 
146, 173 ;  Piatt  V.  Hawkins,  43  Conn.  143 ;  Wells  v.  Thorman,  37  Conn. 
318 ;  Buckingham  v.  Moss,  40  Conn.  461. 

8  Fears  v.  Brooks,  12  Ga.  195, 200 ;  Carmichael  v.  Walters,  83  Ga.  316, 
328 ;  Dallas  v.  Heard,  32  Ga.  601, 607  ;  Morrison  v.  Bolomon,  62  Ga.  206: 
Seabrook  v.  Brady,  47  Ga.  650 ;  Van  Arsdale  v.  Joiner,  44  G«u  41 ;  Huff 
V.  Wright,  30  Ga.  41 ;  Roberts  v.  West,  15  Ga.  123 ;  Wylly  v.  Collins, » 
Ga.  223 ;  weeks  v.  Sego,  4  Ga.  20t 

9  Wicks  V.  Mitchell,  0  Kan.  80, 87, 89 ;  Deerlng  v.  Boyle,  8  Kan.  529; 
Knaggs  V.  Maston,  0  Kan.  532. 

10  Burch  V.  Breckenridge,  16  Mon.  B.  482,  487 ;  Bell  v.  Kellar,  13 
Mon.  B.  381,  883, 385 ;  Lillard  v.  Turner,  16  Mon.  B.  374, 375  ;  Coleman 
V.  Wooley,  10  Mon.  B.  820 :  Jarmen  v.  Wllkeson,  7  Mon.  B.  293 ; 
Sweeney  v.  Smith,  15  Mon.  B.  825  ;  Long  v.  White.  5  Marsh.  J.  J.  226. 

11  Musson  V.  Trigg,  51  Miss.  172, 185, 186.  See  Davis  v.  Wilkerson, 
40  Miss.  585  ;  Witcher  v.  Wilson,  47  Miss.  663 ;  Pollen  v.  James,  45  Miss. 
129  ;  Dunbar  v.  Meyer,  43  Mies.  679 ;  Armstrong  v.  Stoval,  26  Miss.  275; 
Robertson  v.  Bruner,  24  Miss.  242 ;  Boarman  v.  Graves,  23  Miss.  283 ; 
Doley  V.  Mitchell,  9  Smedes  <ft  M.  435;  Montgomery  v.  Bank,  10 
Smedes  <&  M.  567. 


Mo.  571 ;  KImm  v.  Wleppert,  46  Mo.  532 ;  2  Am.  Rep.  641  ;  Miller  r. 
Brown,  47  Mo.  504,  608  ;  4  Am.  Rep.  345  ;  Scbapath  v.  Arabs.  46  Mo.  114, 
116 ;  Claflin  v.  Van  Wagoner, 32  Mo.  252 ;  Whitesides  v.  Cannon,  23  Mo. 
457 ;  Segond  v.  Garland  23  Mo.  647;  Coates  v.  Robinson,  10  Mo.  757, 760. 

.  13  Batchelder  v.  Sargent,  47  N.  H.  262, 266 ;  Nims  v.  Bigelow,  45 
N.  H.  343 ;  HutchUis  v.  Colby,  43  N.  H.  159 ;  Voigt  v.  Tlchnor,  48  N.  H. 
242. 

14    Phillips  V.  Graves,  20  Ohio,  St  871, 890 :  6  Am.  Rep.  676 ;  Urm- 
ston  V.  Williams,  35  Ohio  St.  29G ;  Hardy  v.  Van  Harlinger,  7  Ohio  8t» 

20& 

16   Orangev.  Traver,  7Sawy.210,216,216. 
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16  Bryan,  18  Tex.  481,  465,  4fl7 ;  Mllborn  v.  Walker,  11  Tex.  820; 
HolUs  V.  Francois,  5  Tex.  203 ;  51  Am.  Dec.  760. 

17  Burnett  v.  Hawpe,  25  Gratt  481, 486 ;  Jnstes  v.  English,  90  Gratt. 
665 ;  Bank  v.  Chambers,  30  Gratt.  202,  209 ;  Bain  v.  Buff,  76  Va.  371, 
«74  :  Finch  v.  Marks,  76  Va.  207, 210 ;  Darnali  v.  Smith,  26  Gratt.  878  ; 
Muller  v:  BaJley,  21  Gratt  528 ;  Penn  v.  Whitehead,  17  Gratt.  im ; 
Nixon  V.  Bose,  12  Gratt.  431 ;  Woodson  v.  Perkins,  5  Gratt.  845 ;  Whit- 
ing V  Bust.  1  Gratt.  483  ;  West,  3  Band.  373. 

18  Radford  v.  Carwlle,  13  W.  Va.  673,  581-682,  collecting  cases ; 
Dages  V.  Lee,  20  W.  Va.  584  ;  Hughes  v.  HomUtou,  19  W.  Va.  366. 

19  Todd  V.  Lee,  15 Wis.  365, 869 ;  16  Wis.  480, 483 ;  Krouskop  v.  Bhontz, 
61  Wis.  204,214. 

20  Staley  v,  Hamilton,  19  Fla.  275, 237 ;  Thrasher  t».  Gelger,  18  Fla. 
809;  Caulk  v.  Fox,  13  Fla.  148;  Alston  v.  Bowles,  13  Fla.  117;  Aber- 
nathy,  8  Fla.  243 ;  Sanderson  v.  Jon 9s,  6  Fla.  4;» ;  Maiben  v.  Bobe,  6 
Fla.  381 ;  I^ewis  v.  Yale,  4  Fla.  418 ;  Smith  v.  Paythress,  2  Fla.  92. 

21  Williams  v.  Hugunin,.69  111.  214,  217  ;  18  Am.  Rep.  607;  Furness 
V.  McGovern,  78  111.  3.^7,  338  :  Carpenter  i'.  Mitchell,  50  111.470,474; 
Bclmiidt  V.  Postel,  63  111.  58 ;  Pomeroy  v.  Insurance,  40  111.  878. 

22  Shannon  v.  Bartholemcw,  53  Ind.  54,  56 ;  Crickmore  v.  Breck- 
enridge,  51  Ind.  2tM,  2J7  ;  Hodson  t>.  Davis,  43  Ind.  258 ;  Hasheagan  t\ 
Bpeoker,  36  Ind.  414 ;  Katrowitz,  31  Ind.  105  ;  Abdil,  26  Ind.  287 ;  Cox 
V.  Wood,  20  Ind.  54 ;  Beese  v.  Cochran,  10  Ind.  195. 

23  First  t;.  Haire,  36  Iowa,  .443, 446 ;  Patton  v.  Kinsman,  17  Iowa, 
428, 433  ;  Ureenough  v.  Wigglngton,  2  Greene,  435. 

24  Glrault  v.  Adams,  61  Md.  1, 13 ;  Wilson  v.  Jones,  46  Md.  349,  857, 
35S ;  Hall  v.  Eccleston,  87  Md.  510,  520 ;  Jackson  v.  West,  22  Md.  71, 
84  ;  Koonts  v.  Nabb,  16  Md.  543, 554. 

25  Willard  v.  Eastham,  15  Gray,  828, 835  ;  Rogers  v.  Ward,  8  Allen, 
8S7  ;  Tracy  v.  Keith,  11  Allen,  214 ;  AUen  v.  Fuller,  118  Mass.  402 ;  WU- 
der  V.  Richie,  117  Mass.  382, 384. 

26  Davles  v.  Conklin,  22  Mich.  255,  230.  See  Powers  v.  Russell.  26 
Mich.  179 ;  Ronklu  v.  West,  25  Mich.  255;  Denlson  v.  Gibson,  24  Mich. 
187. 

27  Pond  V.  Carpenter,  12  Minn.  4X,  433  ;  Leonard  v.  Carpenter,  5 
Minn.  156 ;  Flynn  v.  Messenger,  28  Minn.  208 ;  41  Am.  Rep.  279. 

28  Perkins  v.  Elliott,  23  N.  J.  £q.  626,  535 :  Armstrong  v.  Ross.  20 
N.  J.  Eq.  lo;)  119 ;  Johnson  v.  Cummings,  16  N.  J.  Eq.  97^104 ;  Oakley 
t'.  Pound.  14  N.  J.  Eq.  178  ;  Pentz  v.  Simonson,  13  N.  J.  Eq.  232,  235  f 
Xjeaycraitv.  Heddeu,  4  N.  J.  Eq.  552. 

29  Yale  V.  I>edereri68  N.  Y.  329 ;  22  N.  Y.  450 ;  18  N.  Y.  205 ;  81  Barb. 
625  ;  21  Barb.  286 ;  20  How.  Pr.  242  ;  19  How.  Pr.  146 ;  17  How.  Pr.  16-5 ; 
Jaques  v.  Methodist,  17  Johns.  Ch.  548 ;  3  Johns.  Ch.  37 ;  1  Johns.  Ch. 
450 ;  8  Am.  Dec.  447 ;  Saratoga  v.  Pruyn,  90  N.  Y.  250,  254  ;  McVey  r. 
Cantrell,  70  N.  Y.  295,  297 ;  28  Am.  Rep.  605 ;  Conlin  v.  Cantrell,  M 
N.  Y.  217  ;  Bank  v.  Miller,  63  N.  Y.  639 ;  Manhattan  v.  Thompson,  6i 
N.  Y.  80,  84 ;  Insurance  v.  Babcock,  42  N.  Y.  613 ;  Scott  v.  Otis,  25 
Hun,  33 ;  Speck  v.  Gurnee,  25  Hun,  641 ;  Gardner,  7  Paige,  112,  116  ; 
Knowles  v.  McCanily,  10  Paige,  343,  346  ;  Cook  v.  Brook,  21  Barb.  Md, 
551.  See  New  York  cases  cited  and  discussed:  Radford  v.  Carwlle, 
13  W.  Va.  573, 611. 

80  Partridge  v.  Stocker,  36  Vt.  lOS,  117  ;  Sargeant  v.  French,  54  Vt. 
884,  :«1 ;  Dale  v  Robinson,  51  Vt.  20 ;  31  Am.  Rep.  663  ;  Priest  v.  Cone, 
61  Vt.  499  ;  81  Am.  Rep.  696. 
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M  MonWomeo'  if.  Evelelitli.  1  McCort  t'h.  2B7. 289;  MagwoM 
Johnson,  I  HIIL  Eq.  22a,23B;  CMerf.  Everlelgli,4  Deoaui.  IB;  Ftaa 
V.  BrownsLoiv,  3  Ired.  Eq.  3<7 ;  12  Am.  Dec  US. 

m   Enax  c.  Jordan,  t  Jan«g  Kq.  171,  IW ;  Harris,  7  Ired.  Eq.  II 

ifl«;  Newllii  p.  i'rseman,4Iiw1.Eq.3i4i  L«lehr.Bmiih,  a  ired.  1 
441;  Pelton  t.  Retd,  7  Jonea^JCT;  tto^en  ii,Tllnloii,  Pb^U.  Eq.  1 


S3  Line  V,  Crauae,  1  Fa.  St  III;  Bogera  e.  Snuth,  4  Ps.  fit-  93; 
Coryell  v.  Duntoa,  T  Pa.  St.  GW,  U(  ;  m  A  n>,  Vre,  48(1 ;  Chinaman  r. 
'WnlRuier.flPii.ttt  m:  Uahon  v.  Gonnli-y.^  Pa.  St.  W;  Keener  p. 
aaaa,SIPikSt.M9;Haq>h  c.  JonpH,:u  Pu.  Si,  4«:  fa.  v.  Poner, » 
Pa.  SL  U4:  Uomr  «.  KeyH,»Pa.  St.  »^J  Puke  <<.  Kleelier,  » 
Pa.8LSI;Bt<^miia«.EwliiRiOPa.f^I.B1;  Bemtelt  i>.  Clemens.  4S 
Pa.  St.4Hi  Wirteht«.Bn]wn,44pB.  Bi,  3JI ;  Welroanlr.  Anderson, 
«Pa.m,ail!rfTinoTe,Phlllfp«,»iPa.St.i«l;  nartmane  Oebnm. 
WFiLHt.  3H:  Wells  s.  M:rCtill,V4  PiL  SI.  «I7;  Mnnn^  n  Cornell,  n 
Pa.St.S30;SbDr(|eri'.  N'ohl^MPii.  8i.  ^Rfl.^l ;  ;jini;ii>terv.  Dolan, 

ranee'i;!' Scott,  3  WhV™aao  i  il  AmTTiep.  m''j'j!lnm»,  1  araDt,4nl 
N   MetcaItv.Coolc,aB.T,  BK,gB3. 
M   Crelghlon  v.  Clifford.  OS.  C.  iai.lW :  CtarH  v.  Makenna,  Ch»v«i 

M   Scaley  r.  HamUton.  19  Fla.  Z7S,  2B7 ;  lupra,  n. » ;  onM,  { lOt. 
37   Muswn  P.  Trl«r.  57  Mlsa  171, 185,  IM;  tupro,  n,  ll;  cmie,  1203. 

Clemeiiu!"!!!  Humph. 's.'U,  671  f  Utlon  "p.  BaJrtwjnI'a  Hnmph"s[n"; 
aoi !  Morgm  p. 'ElwS4''Ye"rg.  «7?i  WMep.KhaV.  I'swan.tai'     ^' 


i  808.  Wifa'ipow«T  t«wUllurttqiiitabIe*6pBTKteeitat«. 
— A  mariled  woman  has  at  common  law  no  capacity  to 
make  a  ivili.i  except  in  the  exercise  of  a  power,*  But 
her  will  of  her  equitable  separate  estate  may  be  \a,Ud 
In  equity.'  Aa  in  the  case  of  her  conveyanceg,'  there 
are  two  rales:  [1]  That  she  cannot  wiU  thia  estate  un- 
less empowered  by  the  settlement;'  (2)  that  alio  can 
will  this  estate  unless  restrained  by  the  settlement.* 
The  same  princ;iplea  f^ovem  In  determining  what  con- 
Htitutea  a  i-estraint ; '  and  the  same  difference  of  opinion 
exists  as  to  whether  she  can  will  only'  her  personalty, 
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rents,  and  profits,*  etc.,  or  the  corpus  of  her  realty  as 
well.*®  A  power  to  will  she  executes  as  a  femme  aole^^ 
and  when  she  can  will  independently  of  a  power  her 
husband  need  not  consent.*'  And  the  fact  that  a  statute 
enables  her  to  will*'*  does  not  restrict  her  capacity  to 
will  under  a  power,**  or  in  equity  as  a  femme  sole,  her 
equitable  separate  estate ;  **  still  a  will  will  not  be  held 
an  execution  of  a  power  if  it  does  not  refer  to  such 
power  and  is  valid  without  it.*' 

1  Harris  v.  Harberson,  9  Bush,  897, 402, 404 ;  post,  f}  340-SS4. 

2  Schley  v.  McCeney,  38  Md.  287,  275;  Heath  v.  Wlthlngton,  6 
Cush.  497, 500 ;  post,  i  342. 

3  Leigh  V.  Smith,  3  Ired.  Eq.  445,  448.  See  Taylor  v.  Meads,  4 
DeOex  J.  &  8.  697,  607 ;  Pride  v.  Babb,  Law  B.  7  Ch.  64:  Cooper  v. 
Macdonald,  Law  R.  7  Ch.288;  Wells  v.  Bradford,  28  Ala.  200.  212; 
Bchull  V.  Murray,  32  Md.  9,  15, 16;  Mory  v.  Michael,  18  Md.  W,  241 ; 
Radford  v.  Carwile,  13  W.  Va.  573, 579, 663, 667. 

4  Swift  v.  Castle,  23  IlL  200, 220 ;  anU,  {)  203, 203. 

5  Wilkinson  v.  Wright,  6  Mon.  B.  576, 577 ;  West,  3  Band.  373, 377 ; 
ante,  203. 

6  Schull  V.  Murray,  82  Md.  9, 10, 16 ;  arUCy  H  203, 204. 

7  Lyne  v.  Crouse,  1  Pa.  St.  Hi,  115 ;  cmte,  i  204. 

8  Radford  t>.  Carwile,  13  W.  Va.  573, 579, 663.    Consult  anttf,  {  205. 

9  Pettlplace  v.  Gorges,  1  Ves.  Jr.  46,  4S :  3  Bro.  Ch.  8, 10 ;  Rich  v. 
Cockell,  9  ves.  369 ;  Parker  v.  Brooke,  9  Ves.  583 ;  Brooke,  25  Beav. 
846 ;  Caton  v.  Ridout,  1  Macn.  <fe  G.  599 ;  Rowe,  2  DeGex  G.  A  S.  294  ; 
West,  3  Rand.  373, 377. 

10  Taylor  v.  Meads,  4  DeGex  J.  «fe  S.  897,  607 ;  Bagget  v.  Meux,  1 
Phlll.  Ch.  628 ;  Hall  v.  waterhouse,  11  Jur.  N.  S.  861 :  Schull  v.  Marray» 
82  Md.  9, 12, 16 ;  Radford  v.  CarwUe,  13  W.  Va.  673, 687. 

11  Schley  t>.  McCeney,  38  Md.  267, 275. 

12  Wells  V.  Bradford.  28  Ala.  200, 212. 

13  Taylor  v.  Meads,  4  DeGex  J.  A  S.  897, 607 ;  post,  ?§  345, 846. 

14  Taylor  v.  Meads,  4  DeGex  J.  <ft  S.  597, 607 ;  post,  \  216. 

15  Buchanan  v.  Turner,  26  Md.  1,7:  post,  1 216. 

16  Mory  v.  Michael,  18  Md.  227, 241 ;  ante,  1 205. 

§  209.  Wife's  rights  in  the  increase —roats,  profits,  in- 
eome,  etc. — of  har  equitable  separate  property. — The  sprout 
savors  of  the  root  and  goes  the  same  way,*  and  there- 
fore the  increase  of  a  wife's  equitable  separate  estate  is 
also  equitable  separate  estate,'  and  is  subject  to  the 
same  incidents  as  the  original  estate,^  a  rule  which  ap<« 
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plies  to  all  of  a  wife's  separate  property.*  Thus,  her 
savings  are  hers  whether  invested  or  not  ;(^  so  is  fumi- 
ture  bought  with  her  separate  money ;  •  and  so  prop- 
erty bought  with  an  inalienable  fund  is  inalienable.^ 
The  rents  and  profits  of  her  realty  are  hers  absolutely ,8 
even  where  lier  right  to  dispose  of  the  corpus  of  the 
realty  is  denied.*  Still,  if  she  is  living  with  her  hus- 
band, and  allows  him  to  collect  and  use  her  income  for 
his  own  purposes,  a  gift  of  it  to  him  is  presumed,^®  and 
it  may  even  be  taken  by  his  creditors  ;i^  only  wlien 
he  appropriates  it  wrongfully,"  or  as  lier  agent,*'  or 
trustee,  ^*  or  on  promise  to  repay  her,w  (joes  she  retain 
her  rights. 

1  Gtore  v.  Knight,  2  Vern.  635 ;  Prec.  Ch.  25S. 

2  Hont  V.  Sorrell,  11  Ala.  386,  399, 404. 

3  Bowley  v.  Unwln,  2  Kay  &  J.  138, 141. 

4  Stout  V.  Perry,  70  Ind.  SOI,  504.    Discussed  postt  (  227 
6  Hout  V.  Sorrell,  11  Ala.  386,  399. 

6  Duncan  v.  Cashier,  Law  R.  10  C.  P.  554, 557. 

7  Rowley  v.  Unwln,  2  Kay  A  J.  138, 14L 

8  Cheever  v.  Wilson,  9  WaU.  108, 119 ;  Roper,  29  Ala.  247, 252. 

9  McChesney  v.  Brown,  25  Gratt.  303, 404  ;  Radford  v.  Carwtle,  13 
W.  Va.  573,  670  ;  ante,  {}  205, 208. 

10  AndrpWR  v.  Huckabee,  30  Ala.  143, 152.  8.  P.  Square  v.  Dean,  4 
Bro.  Ch.  328 ;  Dixon,  Law  R.  9  Ch.  D.  &<^7 ;  Roper,  29  Ala.  247,  258 ; 
Humphries  v.  Hanison,  30  Ark.  79;  McGUl,  19  Fla.  341,  .%5  ;  Kuan  v, 
Btansfleld,  28  Md.  210, 216 ;  Cogley,  13  Phlla.  306 ;  ante,  H  42. 86. 

11  Nelson  v.  Holllns,  9  Baxt.  553, 554. 

12  Cover  v.  Owlngs,  16  Md.  01, 99 ;  anf«,  (  42. 

13  Buckley  v.  Wells,  33  N.  Y.  518,  521 ;  cmU,  U  86, 87. 

14  Cover  V.  Owlngs.  16  Md.  91, 99 ;  ante,  }{  42, 86-88, 202. 

15  Kuhn  V.  Stansfield,  28  Md.  210, 216 ;  ante,  1 42. 

§  210.  Bemedies  of  wife  ooxLceming  hor  equitable  separo 
ato  estate. — A  married  woman  may  bring  suit  in  equity 
respecting  her  equitable  separate  property,*  even  it 
seems  alone ;  ^  but  usually  her  trustee  or  husband 
should  join.*  She  may  have  an  injunction  to  prevent 
her  husband's  interference  with  her  rights,*  or  to  pre- 
vent his  creditors  from  seizing  her  property  for  his 


311  wife's  equitable  ESTATE;  §  2U 

debts.*  She  may  have  her  conyeyanoe  if  fraudulently 
obtained  set  aside.^  She  and  her  second  husband  may 
at  law  recover  her  property  from  her  first  husband's 
estate  J  She  has  all  legal  remedies  through  her  hus** 
band  or  trustee.^ 

1  2  Perry  Trusts,  {  654  ;  Jackson  v,  Haworth,  1  Sausse  &  S.  161. 

2  Crump,  34  Beav.  570. 

3  See  Brent  v.  Magruder,  6  Md.  58 ;  post^  {{  439, 440. 

4  Anderson,  2  Mylne  &  K.  427. 

5  Shirley,  9  Paige,  863, 364.    Oompare  Frasler  v.  White,  49  Md.  1. 

6  Fargo  t;.  Goodspeed,  87  III.  290, 296. 

7  Thomas  v.  Harkness,  13  Bush,  23, 3a 

8  See  SuTTS  OF  Mabbi£d  Women,  post,  (§  428-463, 

I  211.  Bemediof  against  equitable  separate  property  of 
married  women. — A  wife,  of  course,  takes  her  property 
subject  to  all  its  liabilities,^  so  that  when  the  settlement 
is  by  will  the  property  settled  may  be  subjected  in 
equity  to  the  testator^s  debts.^*  But  it  is  not  liable  to 
any  greater  extent  than  her  ordinary  property,*  ex- 
cept on  her  contracts  which  bind  it  in  equity.*  Thus, 
it  is  not  peculiarly  liable  for  her  antenuptial  obliga- 
tions,* or  for  her  torts  committed  during  coverture.* 
On  her  contracts  which  bind  it  she  is  not  personally 
liable,^  and  it  is  liable  only  in  equity  ^  in  a  proceeding 
in  rem.^  The  bill  of  complaint  must  show  that  the 
property  sought  to  be  charged  is  his  separate  prop- 
erty ,^o  as  she  cannot  at  common  law  render  her  gen- 
eral property  liable  ;^i  and  her  husband,^^  or  her 
trustee  ^*  must  be  made  a  party.  The  contract  sued  on 
may  be  enforced  as  an  equitable  mortgage,^*  or  a  spe- 
cific lien  if  a  particular  piece  of  property  has  been 
charged  in  writing;^  but  ordinarily  there  is  no  spe^- 
cific  lien,^*  and  not  only  can  property  in  the  hands  of 
6ow a  yirf€  purchasers  not  be  touched,"  but  all  separate 
property  owned  at  the  time  of  the  hearing,^^  qj.  even 
such  as  is  acquired  after  the  decree,^  may  be  held 
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responsible ;  it  need  not  have  been  owned  at  the  time 
of  the  contract.^  Income  which  cannot  be  antici- 
pated,^ or  the  corpus  of  realty  which  cannot  be  dis- 
posed of,^  cannot  be  subjected  to  the  payment  of  the 
wife's  debts ;  but  generally  principal  and  income  are 
liable,®  and  the  court  may  enforce  the  debt  by  order- 
ing the  wife  to  pay  on  penalty  of  sale,"  or  by  decreeing 
a  sale,^  or  by  appointing  a  receiver ;»  the  corpus  of 
the  realty  will  usually  be  resorted  to  only  in  case  of 
necessity ;  ^  the  personalty,  then  the  rents  and  profits, 
and  then  the  realty  will  be  exhausted.^  This  is  the 
meaning  of  the  rule  that  a  married  woman  may  be 
sued  with  respect  to  her  equitable  separate  property  ;  ^ 
she  is  in  fact  not  sued  as  one  &ui  juris ;^  the  proceed- 
ing being  in  rem  she  may  by  permission  of  the  court 
be  summoned  outside  of  its  Jurisdiction;'^  she  may 
answer  separately,'*  and  she  is  bound  by  her  answer ,*• 
or  by  her  settlement  of  accounts;'*  her  declarations 
are  evidence  against  her ;  '*  and  she  may  be  guilty  of 
contempt  of  court.'* 

1  Winston  V.  McAlpine,  65  Ala.  877 ;  Cowton  v.  Wickersham,  64 
Pa.  St.  302. 

2  Cowton  V.  Wlckersham,  54  Pa.  St.  302. 

3  See  Chubb  v.  Stretcb,  Law  R.  9  Eq.  655,  600 ;  Crocker  v,  Clem- 
ents, 23  Ala.  296,  304. 

4  Vanderheyden  v.  Mallory,  1  Comst.  452, 462, 468 ;  ante,  g?  206, 207. 

6  Hayeood  v.  Harris,  10  Ala.  271, 292  ;  Vanderheyden  v.  Mallory, 
1  Comst.  452, 462, 463.    Compare  Crocker  v.  Clements,  23  Ala.  296, 304. 

6  See  2  Perry  on  Trusts,  {  659. 

7  Vaugban  v.  Vanderstegen,  2  Drew.  165, 184 ;  Miller  v.  Newton, 
23  Cal.  554,  564  ;  Davis  v.  Smith,  75  Mo.  210, 225. 

8  Haygood  v.  Harris,  10  Ala.  291,  292 ;  Miller  v.  Newton,  23  Cal* 
554,  564  ;  Hall  v.  Eccleston,  37  Md.  510,  521,  522  ;  Gage  v.  Qates,  62  Mo. 
412, 417 ;  Radford  v.  Carwile,  13  W.  Va.  578,  662. 

9  Vaugban  v.  Vanderstegen,  2  Drew.  165, 184 ;  Challar  v.  Temple, 
80  Ark.  238,  242 ;  Smith  v.  Oooch,  86  N.  C.  276, 280 ;  i>ost,  I  453. 

10  Palmer  v.  Rankins,  30  Ark.  771, 773  ;  poat,  431. 

11  Vaugban  v,  Vanderstegen,  2  Drew.  165, 184  ;  Buchner  v.  Davis, 
29  Ark.  444,  447. 

12  See  Grout  v.  Van  Schoonoven,  9  Paige,  255 ;  Sherman  v.  Burn- 
ham,  6  Barb.  403 ;  Wilson,  6  Ired.  Eq.  236 ;  Brailey  v.  Emerson,  7  Vt. 
860. 
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18  Vaughan  v.  Vanderstegen,  2  Drew.  165, 184  ;  Palmer  v.  Ranklns, 
ao  Ark.  771. 774  ;  ante,  }  202. 

14  See  Tlernan  v.  Poor,  1  GUI  &  J.  216, 223 ;  19  Am.  Dec.  225 ;  wUCt 
«2  203, 207. 

15  Maxon  v.  Scott,  55  N.  Y.  247, 25L 

16  Davis  V.  Smith,  75  Mo.  219, 224  ;  Todd  v.  Ames,  60  Barb.  454, 463  ; 
Maxon  v.  Scott,  55  N.  Y.  247,  251 ;  Hourk  v.  Murphy,  12  Abb.  N.  C. 
402  ;  Todd  v.  Lee,  16  Wis.  4S4, 4S5. 

17  Boork  V.  Murphy,  12  Abb.  N.  C.  402. 

18  Todd  V.  Ames,  60  Barb.  451, 463. 

19  See  Taggart  v.  Muse,  60  Miss.  870, 872. 

20  Todd  v.  Lee,  16  Wis.  4S4, 435. 

21  Pike  V.  Fltzgibbon,  29  Week.  B.  551, 552  ;  anU,  f  {  204, 206. 

22  Aylett  v,  Ashton,  1  Mylne  &  C.  105,  111 ;  Badford  v.  CarwUe,  13 
W.  Va.  573, 674, 680 ;  anU,  ii  205, 206,  208. 

23  Challar  v.  Temple.  39  Ark.  238,  247;  Whlf^sldes  v.  Cannon,  23 
Mo.  467, 474  ;  Phillips  v.  Graves,  20  Ohio  St.  371,  390  ;  5  Am.  Rep.  675. 

24  Giraalt  v.  Adams,  61  Md.  1, 13. 

25  Whltesides  v.  Cannon,  23  Mo.  457, 474  ;  supra,  n.  24. 

26  PhUUps  17.  Graves,  20  Ohio  St  371, 390  ;  5  Am.  Rep.  675. 

27  Wllburn  v.  Walker,  11  Tex.  329,  344. 

28  PhUUps  V.  Graves,  20  Ohio  St.  371,  390 ;  5  Am.  Bep.  675. 

29  2  Perry  Trusts,  $  654  ;  Jackson  v.  Ha  worth,  1  Sausse  <&  S.  161 ; 
Thompson  v.  Beaseley,  Eq.  R.  59. 

3D   Vaughan  t;.  Vanderstegen,  2  Drew.  165. 184. 

81    Copperthwaite  v.  Tulte,  13  Ir.  Eq.  68. 

32    Kerchner  v.  Kempton,  47  Md.  568, 589, 590 ;  post  \  461. 

83  Clerk  v.  Miller,  2  Atk.  379 ;  Callow  v.  Howie.  1  DeGox  A  S.  531  ; 
Beechlng  v.  Morphew,  8  Hare,  120 ;  Cllve  v.  Carew,  1  Johns.  &  H. 
207  ;  Kerchner  v.  Kempton,  47  Md.  568,  539. 

84  WUton  V.  Hill,  25  Law  J.  Ch.  156. 

85  Peacock  i».  Monk,  2  Ves.  193  ;  Vansllttart,  4  Kay  &  J.  70;  Harris 
V.  Mott,  14  Beav.  169. 

86  Graham  v.  Fitch,  2  DeOex  tfe  S.  246 :  Taylor,  12  Beav.  271 ; 
Home  V.  Patrick,  30  Beav.  405 ;  Ottway  v.  Wing,  12  Sim.  90. 

§  212.  Sights  of  husband  or  his  creditors  over  wife's 
eqTLitable  separate  estate. — It  is  an  inseparable  incident 
of  equitable  separate  property  that  the  husband  has  no 
marital  control  or  dominion  over  it,^  though  he  may- 
have  certain  bare  legal  rights  as  trustee.*  lie  cannot 
release  an  executor  for  her  separate  legacy ,3  and  if  a 
bank  pays  her  separate  money  to  him,  it  must  pay 
over  again  to  her,^  unless  he  has  acted  as  her  agent  in 
fact.'    He  cannot  sue  her  lessees  in  trespass  for  enter- 

H.  A  W.-27. 
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ing  upon  the  land  leased.*    Nor  can  his  creditors  make 
this  property  of  hers  liable  in  any  way  for  his  debtsj 

1  Pollard  V.  Merrill,  15  Ala.  169, 173 ;  ante,  H  197, 198. 

2  Fears  v  Brooks,  12  Ga.  195.  lf>7 ;  Jackson  v.  McAliley,  Spear  Eq. 
903,  308 ;  40  Am.  Dec.  620 ;  ante,  i  202. 

3  Windsor  v.  Bell,  61  Oa.  671, 674  ;  ante,  i  85. 

4  University  v.  Bell,  65  Oa.  528,  530  ;  ante,  {  85. 

6    See  AouxcY  op  Husband  fob  Wife,  ante,  ?{  84-88. 

6  Allen  v.  Walker,  Law  K.  5  Ex.  187, 190. 

7  Izod  V.  Lamb,  1  Cromp.  &  J.  35, 43 ;  Archer  v.  Borke,  7  Ir.  Eq* 
478, 481 ;  Nelson  v.  Hollins,  9  Baxt.  553, 554. 

J  213.  How  tlie  wife  may  lose  or  eztingniisli  her  equitable 
separate  estate. — If  the  wife  joins  with  her  trustee  in  a 
breach  of  trust  she  cannot  afterwards  hold  him  respon- 
sible therefor.^  So  she  may  lose  her  separate  estate  by 
not  keeping  it  separate,^  or  by  allowing  her  husband  to 
collect  and  appropriate  it,*  or  by  permitting  the  price 
of  it  to  be  paid  in  his  hands  without  any  understand- 
ing that  he  shall  repay  it;*  but  her  consent  that  her 
husband  shall  have  the  income  does  not  take  away  her 
remedy  against  him  for  the  conversion  of  the  principal.^ 
She  does  not  lose  her  rights  by  standing  silently  by 
while  the  husband  sells  it;  being  under  his  coercion 
she  is  not  estopped.*  A  legacy  from  her  husband  to 
her  does  not  aflfect  her  rights  against  his  estate  for  con- 
verting her  property.^  She  cannot  lose  it  by  consent  if 
she  is  a  lunatic.^  And  if  her  husband  obtains  her  con- 
veyance by  fraud,  equity  will  set  it  aside.'  On  his 
death,!'^  qj.  qh  divorce,"  the  separate  estate  ceases. 

1  Hughes  V.  Wells,  9  Hare,  749, 773.  See  Montford  v.  Cad(^an,  19 
Ves.  635, 640. 

2  Buck  V.  Ashhrook,  50  Mo.  200, 203 ;  Shirley,  9  Paige,  963, 965. 

3  Andrews,  30  Ala.  144, 157 ;  ante,  i  209. 

4  Chester  v.  Oreer,  5  Humph.  26, 34 ;  ante,  i  209. 
6    Dixon,  Law  B.  9  Ch.  D.  587,  593. 

6  Carpenter,  27  N.  J.  Eq.  602, 604  ;  post,  3  417. 

7  Taylor,  4  Jur.  N.  S.  1218, 1220. 

8  Bawley  v.  Unwin,  2  Kay  A  J.  130, 142. 
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0   Fargo  V.  Goodspeed,  87  HI.  290, 296  ;  potty  |  ¥»> 

10  Pooley  V.  Webb,  3  Cold.  509, 002,  e03 ;  post,  S  214. 

11  O'KiU  V.  CampbeU,  4  N.  J.  £q.  13, 15 ;  post,  1 215. 

$  214.  E£Bbot  of  death  on  the  wife's  equitable  separate 
property. — Death  destroys  the  marriage  status  and  re- 
moves the  reason  for  the  existence  of  separate  property 
of  married  women.^ 

1.  Death  of  husband.  On  the  death  of  the  husband 
the  wife's  disabilities  oease,^  and  the  existence  of  the 
equitable  separate  estate  is  suspended^ or  destroyed;* 
the  trust  determines  and  she  takes  the  legal  title,^  un- 
less there  are  trustees  named  with  active  duties ;  *  re- 
straints on  her  powers  of  alienation  are  of  no  force 
while  she  is  discovert,^  and  she  may  deal  with  the 
property  as  if  never  married;*  if  she  marries  again 
without  having  disposed  of  the  property,  the  equitable 
separate  estate  and  the  restraints  revive  ;^  nor  can  she 
after  her  husband's  death  have  a  trust  providing 
against  any  husband  set  aside,^^'  because  she  may 
marry  again.^^  If  she  has  power  given  her  to  convey 
with  her  husband's  consent,  after  his  death  she  may 
convey  alone." 

2.  Death  of  ivi/e.  On  the  wife's  death  her  equitable 
separate  estate  ceases,^'  the  title  of  her  trustees  is  at  an 
end,^^  and  her  husband  has  the  same  rights  as  he  has 
in  her  general  property ;  **  her  personalty  he  takes  as 
administrator,  next  of  kin,  or  survivor ;  *«  in  her  realty 
he  has  curtesy."  But  the  settlement  may  expressly 
continue  the  estate  beyond  the  wife's  life,^*  and  thus 
exclude  the  husband^s  rights  as  widower. ^^  A  trust 
for  her  "forever"  does  not  exclude  such  rights ; ^  but 
one  for  her  and  her  heirs  forever  does,^  or  to  her  and 
after  her  death  to  her  legal  heirs, ^  the  husband  not 
being  an  "heir,"2»or  to  her  and  her  heirs  and  repre- 
sentatives as  if  she  had  never  been  married.^    Of 
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course  he  has  no  rights  in  property  she  has  disposed  of 
within  the  scope  of  her  powers,*  and  his  rights  are 
subject  to  the  debts  imposed  by  her  on  the  proi)erty.''* 

1  Discussed  in  Stewart  M.  <&  D.  {}  4.52-478. 

2  Wilson  V.  McCarty,  55  Md.  277, 283 ;  Stewart  M.  A  D  )  452. 

3  Proley  v.  Webb,  3  Cold.  609, 603  ;  Beaufort  v.  Collier,  6  Humph 
487, 492  ;  44  Am.  Dec.  821. 

4  Hemersly  v.  Smith,  4  Whart  128, 129 ;  Smith  v.  Starr.  8  Whart. 
62,66. 

5  Thomas  v.  Harkness,  13  Bush,  23,  29. 

6  O'Klll  V.  Campbell,  4  N.  J.  £q.  13. 15. 

7  Proley  v.  Webb,  8  Cold.  599,  OOi ;  Badford  ».  Carwile,  13  W.  Va. 
573,  6?2  ;  ante,  I  204. 

8  Badford  v.  Carwllei  13  W.  Va.  573, 672. 

9  Tullett  i».  Armstrong,  1  Beav.  1 ;  4  Mylne  A  C.  877, 895 ;  Proley 
V.  Webb,  3  Cold.  699,  6ai :  Badford  v.  Carwile,  X3  W.  Va.  573,  672. 
Oontixi,  Hamersly  v.  Smith,  4  Whart.  126, 129.    See  ante,  {  204. 

10  O'Klll  V.  Campbell,  4  N.  J.  Eq.  13, 15. 

11  O'Klll  V.  Campbell,  4  N.  J.  Eq.  13, 15  ;  ante,  1 201. 

12  Proley  v.  Webb,  3  Cold.  599, 602. 

13  Cooney  v.  Woodburn,  39  Md.  320, 827 ;  Stewart  M.  <ft  D.  }  466. 

14  Bercy  v.  Lavretta,  63  Ala.  374, 380 ;  Wilkinson  v.  Wright,  6  Mon. 
B.  576,  577 ;  ojUe,  i  202. 

15  Coses  collected  in  Stewart  M.  <ft  D.  {  466. 

16  Ward  v.  Thompson,  3  Gill  &  J.  349,  357 ;  Good  i».  Harris,  2  Ired. 
Eq.  630,  630.  See  Malony  t>.  Kennedy,  10  Sim.  254 ;  Proudley  t>. 
Fielder,  2  Mylne  .t  K.  57  ;  Stewart  M.  A  D.  U  464, 465. 

17  Ward  v.  Thompson,  6  Gill  &  J.  849,  857 ;  Bichardson  v.  Stodder, 
100  Mass.  528, 530 ;  ante,  i  157. 

18  Johnstone  v.  Lumb,  15  Sim.  808  ;  Cooney  v.  Woodbum,  3.5  Md. 
820, 327 ;  Spann  v.  Jennings,  1  Hill  Ch.  824,  325 ;  Stewart  M.  <ft  D.  {  466. 

19  Brown,  6  Humph.  127, 130 ;  supra,  n.  18. 

20  Brown,  6  Humph.  127, 130. 

21  Ward  V.  Thompson,  6  Gill  <ft  J.  849, 857 :  Waters  v.  Tagewell,  9 
Md.  201, 804 ;  Gardenhlre  v.  Hinds,  1  Head,  402, 405,406. 

22  Waters  v.  Tagewell,  0  Md.  291, 804. 

28  Waters  v.  Tagewell,  9  Md.  291, 805 ;  Stewart  M.  A  D.  {  457. 

24  Brown  t*.  Johnson,  18  Ala.  232, 233 ;  Hutchins,  11  Md.  29, 37,  80. 

25  Cooney  v.  Woodburn,  33  Md.  820, 827 ;  ante,  H  203-308. 
28  McKay  v.  Allen,  6  Yerg.  44, 49. 

i  215.  Efibct  of  divorce  on  wife's  equitable  separate  es- 
tate.— A  divorce  a  menaa  etthoro  does  not,  generally 
speaking,  destroy  the  disabilities  of  coverture,  or  malce 
the  wife  a  femme  aole^^  and  the  reason  for  equitable 
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separate  property  not  being  removed  the  estate  con- 
tinues ; '  but  an  absolute  divorce  has  the  same  eliect  as 
the  husband's  death.'  The  effect  is  the  same  whether 
the  husband  or  the  wife  be  the  guilty  party.*  No 
divorce  affects  the  rights  of  a  wife  under  a  marriage 
settlement,^  unless  a  provision  in  such  settlement  so 
provides.* 

1  Barber,  21  How.  582, 001 ;  Stewart  M.  <&  D.  }  43L 

2  Smoot  V.  Lecatt,  1  Stewt  500,  602 ;  Clark,  6  Watts  <&  S.  85,  88 ; 
Stewart  M.  <ft  D.  $$  443, 444. 

3  O'KIU  V,  Campbell,  4  N.  J.  £q.  13,  15 ;  Stewart  M.  ifi;  D.  2  430, 
11.161 

4  See  Harvard  v.  Head,  111  Mass.  200, 212 ;  Stewart  M.  <ft  D.  {  430. 

5  Harris  v.  McElroy,  45  Pa.  St.  216, 220 ;  Stewart  M.  <ft  D.  {  440. 

6  See  Charlesworth,  Law  B.  9  Ex.  38, 40 ;  Stewart  M.  <&  D.  ^^  191, 
440. 

2  216.  Eflbct  of  modem  statutes  on  equitable  separate 
estates  of  married  women.  —  Of  course  no  statute  can  dis- 
turb the  rights  of  a  woman  depending  on  a  settlement 
executed  before  its  passage.^  And  statutes  creating 
statutory  separate  estates  do  not  prevent  the  creation 
and  existence  of  equitable  separate  estates,'  or  curtail 
the  jurisdiction  of  equity  thereover ; '  even  in  Alabama, 
w^here  the  statutory  separate  estate  is  an  equitable  one,* 
the  equitable  separate  estate  exists  side  by  side  with  it.^ 
Such  statutes  have  been  passed  to  enlarge  and  not  to 
diminish  the  wife's  rights,*  and  though  she  may  have 
a  legal  estate  where  she  had  an  equitable  one  before,^ 
and  unless  restrained  by  the  settlement  ^  may  deal  with 
her  equitable  separate  estate  under  a  statute  as  a  mar^ 
Tied  women,^  yet  the  fact  that  she  may  by  such  statule 
convey,^®  will,"  contract,"  or  sue**  does  not  prevent 
her  conveying,"  willing,**  charging  her  property,**  or 
suing,*^  as  an  unmarried  woman  in  equity  as  before ;  *8 
she  may  elect  to  exercise  her  powers  under  the  statute 
or  under  the  settlement.*'  Her  right  to  deal  ^vith  her 
equitable  separate  property,  as  far  as  the  common  law 
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or  statutes  allowed,  has  always  been  admitted,**  even 
in  those  States  which  denied  her  any  powers  not  con- 
tained in  the  settlement *i — as  in  North  Carolina^  and 
South  Carolina® ^excepting  Pennsylvania.^*  And  so 
generally  modern  statutes  enlarge  but  do  not  diminish 
the  powers  of  wives  over  their  equitable  separate  es- 
tate.^ Still  the  statute  in  California  requiring  her  con- 
tracts to  be  in  writing,^^  and  that  in  New  York  requiring 
her  husband's  consent  to  her  contracts,*^  were  held  ap- 
plicable to  her  charges  of  her  equitable  separate  estate.^s 
How  far  she  has  equitable  rights  over  her  statutory 
separate  estate  is  of  course  a  different  question.^ 

1  WllUs  V.  Cadenhead,  28  Ala.  472, 474 ;  Mnsson  v.  Trigg,  51  Miss. 
172, 182  ;  ante,  U  19-23. 

2  Short  V.  Battle,  52  Ala.  456, 467 ;  Huckabee  v.  Andrews,  34  Ala. 
646,  647;  Cannon  v.  Turner,  :i2  Alu.  483,  486;  Smith,  30  Ala.  642,  644; 
Pickens  v.  Oliver,  29  Ala.  528,  531;  Blevins  v.  Buck,  26  Ala.  292,  298; 
Snyder  v.  Webb,  3  Cal.  83 ;  Miller  v.  Newton,  2:^  Cal.  554, 566  ;  Pomeroy 
V.  Manhattan,  40  111.  308, 402  ;  Armstrong  v.  Kerns,  12  Md.  Law  Rec. 
29, 29 ;  62  Md.  000  ;  Richardson  ?'.  Stodder,  100  Mass.  628. 5:» ;  Devries  v. 
Conklln,  22  Mich.  255,  260;  Mnsson  v.  Trigg,  57  Miss.  172,  182,  183; 
Plppen  V.  Wesson,  74  N.  C.  4:J7,  442 ;  Phillips  v.  Graves,  20  Ohio  St.  371, 
390,  391 ;  5  Am.  Rep.  675  ;  Insurance  v.  Poster,  SH  Pa.  St.  134, 136.  But 
see  Maclay  v.  Love,  25  Cal.  367 ;  Davis  v.  Fdy,  7  Sraedes  <ft  M.  64, 
67  ;  Colvln  V.  Currier,  22  Barb.  371,  382  ;  Wood,  83  N.  Y.  575,  579  ;  Yale 
V.  Dederer,  22  N.  Y.  451, 460. 

3  Phillips  V.  Graves,  20  Ohio  St.  871,  390,  391  ;  5  Am.  Rep.  675. 
See  Abraham  v.  Tappe,  60  Md.  317,  323 ;  Herzberg  v.  Sachse,  60  Md. 
426  ;  Mitchell  v.  Otey,  26  Miss.  236, 239. 

4  Short  V.  Battle,  52  Ala.  456, 467 ;  anUt  {  150. 

6    Huckabee  v.  Andrews,  34  Ala.  464,  467 ;  supra,  n.  2. 

6  Phillips  V.  Graves,  20  Ohio  St.  371, 390,  391 ;  5  Am.  Rep.  675 ;  Wit- 
sell  V.  Charleston,  7  S.  C.  88, 101, 102. 

7  Snyder  v.  People,  26  Mich.  255.  259, 260 ;  12  Am.  Rep.  302  ;  Col- 
vln V.  Currier.  22  Barb.  371,  382;  Yale  v.  Dederer,  22  N.  Y.  451,460; 
Wood,  83  N.  Y.  575,  579. 

8  Young,  7  Cold.  461, 480 ;  ante,  ?  204. 

9  Dillon  V.  Grace,  2  Schoales  <ft  L.  456, 462-464 ;  Wright  v.  Cadogan, 
2  Eden,  239,  257-259;  Phillips  v.  Graves, 20  Ohio  St.  371,  390,  391  ;  5  Am. 
Rpp.  675 ;  Claj  ton  v.  Rose,  84  N.  C.  106, 103  ;  Witte  v.  Clarke,  17  S.  C. 
313,327;  Young,  7 Cold.  461,480;  Lightfoot  v.  Bos8,8Lea,350,351  ;  Haw- 
ley  V.  Troy  man,  29  Gratt.  728,  730. 

10  See  Deeds  of  Married  Women,  jpo«^,  {}  394-406. 

11  See  Wills  op  Married  Women,  post,  U  340-354. 

12  See  Contracts  of  Married  Women,  po««,  U  355-393. 

13  See  Suits  of  Married  Women,  po«^  ??  428-463, 
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l«  Miller  V.  Newton,  23  Cal.  &54, 606 ;  Pomeroy  v.  Manhattan,  40  111. 
398,  402 ;  Araistrong  v.  Kerns,  12  Md.  Law  Kec.  28.  2» ;  62  Md.  000 ; 
Phillips  V.  Graves,  20  Ohio  8t.  :m,  380,  J»l ;  5  Am.  Rep.  ({75 ;  ante,  f  205u 
In  iStates  where  she  has  only  such  powers  as  are  given  (anteA  203) 
she  can  convey  only  under  statute  or  under  power :  Clayton  t*.  Bose, 
87  N.  a  106. 109. 

15  Buchanan  v.  Turner,  26  Md.  1,5-7;  ante,  i  206. 

16  Phillips  V.  Graves,  20  Ohio  St.  371, 390,  391 ;  6  Am.  Rep.  675 ;  ante, 
a  206,  207. 

17  Abraham  v.  Tappe,  60  Md.  317, 823 ;  Herzberg  v.  Sachse,  60  Md. 
426 ;  Mitchell  v.  Otey,  23  Miss.  236, 238 ;  Phillips  v.  Graves,  20  Ohio  St. 
371,  380 ;  5  Am.  Rep.  675 ;  ante,  {  210. 

18  Discussed  ante,  H  203-2ia 

19  Blevins  V.  Buck,  26  Ala.  292,  298. 

20  Dillon  V.  Grace,  2  Schoales  <&  L.  456, 462 ;  Tonng,  7  Cold.  461, 482 ; 
«upra,  n.  9. 

21  States  enumerated :  Ante,  H  203, 206 ;  Gray  t;.  Robb,  4  Heisk.  74, 
77,  is  overruled  by  Lightfoot  v.  Boss,  8  Lee,  850, 351. 

22  Clayton  v.  Rose,  87  N.  C.  106, 109. 

23  WItte  V,  Clarke,  17  S.  C.  313, 327 ;  Wltsell  v.  Charleston,  7  S.  C.  88, 
101, 102. 

24  Twining,  97  Pa,  St.  86,  41 ;  Brown  v.  Wright,  44  Pa.  St.  224,  241 ; 
Insurance  v.  Foster,  3a  Pa.  St.  134, 136. 

25  Inference  from  above  cited  cases. 

26  Maclay  v.  Love,  25  Cal.  367, 381. 

27  Yale  v,  Dederer,  22  N.  Y.  461, 460. 

28  ^nte,  «  206, 207. 

29  Pippen  V.  Wesson,  74  N.  C.  437, 442, 443 ;  post,  U  217,  et  aeq. 
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CHAPTER  XIII. 

wife's  statutory  separate  estate. 

Art.  I.    In  General,  §g  217-219.  . 
II.    Sources  of,  §§  220-231. 
III.    Incidents  of,  H  232-243. 

Art.  I.  — Wife's  Statutory  Separate  Estate  in 

General. 

9  217.    Statatoi;y  separate  estate  defined. 

I  218.    The  statutes  described. 

\  21».    "  Property,"  *'  personal  rights,"  etc.,  defined. 

J  217.  Statutory  Boparata  estate  defined.  — In  all  the 
States  statutes  have  been  passed  destroymg  more  or 
less  the  husband's  common-law  rights  in  his  wife's 
property  or  in  portions  thereof,  and  securing  such 
property  to  a  greater  or  less  extent  to  her  own  use  and 
enjoyment.!  Property  held  by  a  married  woman 
under  such  a  statute  is  called  her  statutory  separate 
estate,  and  must  be  distinguished  from  her  equitable 
separate  estate  which  is  the  creature  of  equity,*  and 
may  exist  side  by  side  with  it.* 

1  Dow  V.  Qould.  31  Cal.  631, 637-646  ;  ante,  i  9. 

2  See  Equitablk  Sbparatk  Estatk,  anUt  H  197-216. 

3  Musson  V.  Trigg,  51  Miss.  172, 182, 183 ;  anU^  2  216. 

§  218.  The  fltatntee  creating  separate  estates  descrilied.  — 
Each  State  has  its  own  married  women's  separate 
property  act,i  and  the  different  acts  differ  indefinitely. 
Some  merely  secure  the  wife's  property  from  her  hus- 
band's creditors,*  others  make  her  the  legal  owner  of 
it,3  others  give  her  full  capacity  to  deal  with  it  as  if 
unmarried.^  The  determination  of  the  effect  and 
meaning  of  these  acts  involves  great  difficulties.^  In 
many  States  the  constitution  creates  a  separate  estate 
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for  married  women ; '  and  where  the  coostitaUan  says 
''  a  wife's  property  shall  be  protected  from  the  debts  of 
her  busbaad,"  it  ia  protected  whether  the  legislature 
passes  a  proper  act  or  not ; '  and  an  act  of  the  legisla- 
ture must  not  conflict  with  the  constitutiooal  provision,' 
bnt  is  not  In  conflict  if  It  simply  gives  more  protection.* 

I  1.^  and  *5  Vk-t,  0,  7S  illnrrto^  W^m^nK  ITf.i.iTty  .\ft.  IMB;  Ala. 
Coile.il.;o,t*i;oq,  «K.(.;  Ark.  IJIg.  1B71,  if -Ilia,  JW  ;  i il.  Civ.  Code, 
1881,  iilW,  et  teq.f  Colo.  O.  !*  1977,  t  I7J7:  (V)nii,  o.  1-  18",  B-  18«! 
DeL  fi.  a  U74,  p.  in ;  fiil  die.  isbi,  pp.  im-7M :  nn.  r.  C.  isn.i  ith  ; 
III.  R.  a  1190,  p.  SK;  Ind.  R.  S.  iW,  iisii;,  .ills,  .Mao;  lom  R.  C. 
JSM,i»B!Kan.  ai- Uil,tiIIBS,31^;  ky.  R,  s.  l»H],p.Bai;  Me.  R 

s.i8nj)p.4iii,«ai  MrL  B.  c,  isK,  pp. 4°:,  im;  musb.  p.  s.  18s:,8ii); 

3Ueh.B.8.I8S!,}SK5!  Utnil.  Bt.  im.p.'K':  Mlxa.  R.  S.  1880,11187; 

Mo.  R.  8,  \im.  {18202,  lax,  mae;  neh.  o.  s.  iwi,  p.  mi;  Nev.  c.  l. 
ian,(iis3.  iKiii!,  H.  o.  L.  inn. p.  ill;  n.  j.  Rev,  i!t77.p.s«:  n,  y. 
Jl.iMa8tpp.i»,raw;oii!oR.6.  isao,  HSite,  moe,  siiT:  p».  Purd, 

.MliTFnn.  R.  a.  l8ra,iW8[iTM,  R.  Cinni,  j S*il :  Vt  R.  L.  14*. 
UVai.etteg.;  W.  Vs.  R.  8.  IBTil,  pp.  m-tT!  :  Win.  U.  S.  1828,(12340- 

t  Schlodel.  II  Md.  m,  919.  See  Robertson  e.  Wilcox,  38  Conn. 
Mon.  b'.  4K  "lSsb"!!  u.  ^eom!  8  Md."!!,  470;  Chapman  k.^WIiTS™, 
130[ar,4i8;  White  K.Dotrls,  35  Me.  igi,iS7, 188:  Coleman  «.  Baiter- 
field,  ikeaa,  2». 


I  219.  "Property,"  "poraoiua  rights,"  oto.,  asflned.— 
The  meaning  of  the  word  "  property,"  in  such  clauses 
as  •'«  married  woman's  property  shall  be  held  by  her 
as  a/emme  sole,"  has  been  much  discussed.'  It  is  said 
not  to  include  mere  contingent  interests,'  but  it  does 
Include  corporeal  and  Incorporeal,'  animate  and  inani- 
mate,* property ;  it  includes  choses  in  action  ex  eon- 
traetu,''  aad,  probably,  choses  in  action  ex  delicto;'  it 
Includes  money,'  though  when  one  act  forbids  con- 
tracts for  the  payment  of  money  and  another  author- 
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izes  contracts  in  reference  to  separate  property,  a 
married  woman's  note  is  void ;  ^  so  a  mining  interest 
in  a  "lead"  is  property.*  Sometimes  a  statute  gives  a 
married  woman  as  her  separate  property  any  right  of 
action  growing  out  of  the  violation  of  her  "personal 
rights."^®  Assault  and  battery  is  such  a  violation,**  so 
is  enticing  away  her  husband, ^^  though  the  latter  is  not 
an  injury  to  her  person  or  character.**  When  her 
"household  furniture"  is  hers  by  statute,  this  term 
includes  a  sewing  machine  *^  and  a  piano.*^  though  this 
seems  to  depend  on  the  intent  of  the  legislature  and 
nature  of  the  statute ;  *^  so  that  under  attachment  laws 
the  term  has  been  held  not  to  cover  pianos,*^  paintings,*^ 
or  trunks.*' 

1  See  cases  cited  In  Lawson's  Concordance. 

2  Bering  v.  Kynaston,  Law  R.  6  Eq.  210, 214. 

3  8mille  v.  SUer,  35  Ala.  88, 95 ;  Selden  v.  Bank,  69  Pa.  St.  424, 42S. 

4  Gansv.  Wmiams,62Ala.41,43. 

5  Nicholson  v.  Drury,  Law  R.  7  Ch.  D.  48,  53, 54  ;  Barton,  82  Md. 
212,  224, 225  ;  Kemp  v.  Clark,  Md.  Law  Rec.  Apr.  19, 1884 ;  S.  C.  on  ap- 
peal,  Md.  Law  Rec.  Feb.  28. 1885 ;  Cooper  v.  Alger,  51  N.  H.  172, 175 ; 
Vreeland,  16  N.  J.  Eq.  512,  522 ;  Selden  v.  Bank,  69  Pa.  St  424,  425 ; 
Bennett  v.  Reid,  4  Helsk.  440,  444 ;  Williams  v.  Lord,  75  Va.  390,  398 : 
Gibson,  43  Wis.  23, 35 ;  28  Am.  Rep.  527 ;  post,  S  229. 

6  See  pro.  Berger  v.  Jacobs,  21  Mich.  215, 220, 221 :  Leonard  v.  Pope, 
27  Mich.  145, 146;  Mann  v.  Marsh,  21  How.  Pr.  372, 376 ;  Clark  v.  Har- 
lan, 1  Cln.  Rep.  418,  423 ;  Westlake,  34  Ohio  St.  621,  633;  32  Am.  Rep. 
397 ;  Stevenson  v.  Morris,  37  Ohio  St.  10, 17 ;  cases  supra,  n.  5.  Ccmtrat 
Ballard  v.  Russell,  33  Me.  196, 197 ;  54  Am.  Dec.  620  ;  Laughlin  v.  Eaton. 
M  Me.  156, 160 ;  Gibson,  43  wb.  23, 33 ;  28  Am.  Rep.  527 ;  post,  1 230. 

7  Mitchell,  85  Miss.  106, 114. 

8  Butler  v.  Baber,  54  Cal.  178, 179. 

9  Cheuvete  v.  Mason,  4  G.  Greene,  231, 238, 239. 

10  See  Ohio  R.  S.  1880,  |{  8108,  3109,  Sill. 

11  Stevenson  v.  Morris,  37  Ohio  St.  10, 17. 

12  Clark  v.  Harlan,  1  Cln.  Rep.  418, 423. 

13  Logan,  77  Ind.  558, 564, 565. 

14  Von  Storch  v.  Winslow,  13  R.  I.  23, 24  ;  43  Am.  Rep.  10. 

15  Von  Storch  v.  Winslow,  13  R.  I.  23, 24  ;  43  Am.  Rep.  10. 

16  30  Alb.  L.  J.  25 ;  Richardson  v.  Hall,  124  Mass.  237. 

17  Dunlap  v.  Edgerton,  30  Vt.  224, 229 ;  Tanner  v.  Billings,  18  Wis. 
163, 166. 

18  Lea,  30  Alb.  L.  J.  25 ;  Pa.  Com.  Pleas,  June  28, 1884. 

19  Towns  V.  Pratt,  33  N.  H.  345. 
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Art.  II. — Sources  op  Statutory  Separate  Property. 

2  220.  Modes  of  acquisition,  generaJIy. 

i  221.  Owned  at  time  of  marriage. 

2  222.  Acquired  in  any  manner. 

2  223.  Acquired  by  purcliase. 

i  224,  Acquired  by  gift  or  grant. 

2  225.  Acquired  by  devise,  bequest,  descent,  distribution. 

2  226.  Acquired  by  exchange. 

i  227.  Acquired  by  increase. 

§228.  Acquired  by  services  or  trade. 

1  229.  Acquired  by  contract. 
i  230.  Acquired  by  tort, 

2  231.  Acquired  Jointly  with  husband. 

J  220.  Modes  of  acqnisitioxi  of  statutory  separate  prop- 
erty, generally. — Some  statutes  provide  that  a  married 
woman  shall  hold  "  her  property  "  to  her  sole  and  sepa- 
rate use,i  but  most  of  them  define  more  or  less  specific- 
ally what  property  she  shall  so  hold,^  as  property 
owned  at  the  time  of  her  marriage,  or  afterwards  ac- 
quired by  gift,  grant,  devise,  bequest,  descent,  in  course 
of  distribution,  in  course  of  trade,  by  her  services,  in 
any  manner,  etc'  The  naming  of  one  mode  excludes 
property  acquired  in  other  modes.*  Property  is  "ac- 
quired" if  it  is  paid  into  possession  after  the  passage  of 
the  statute,  though  owned  as  a  chose  in  action  before ;  * 
and  the  word  "held"  means  simply  "owned,"  and 
applies  to  equitable  estates  and  choses  in  action.* 

1  See  Ark.  Dig.  1874,  2  4193. 

2  See  Md.  R.  C.  1878,  p.  481,  U  19, 20. 

3  See  statutes  cited  ante,  J  218  ;  post,  U  222-231. 

4  See  Construction  of  Statutes,  antet  2  Id. 

5  White  V.  Waite,  47  Vt.  502, 507.    Consult  ante,  S?  19-23. 

6  Witsell  V.  Charleston,  7  S.  C.  &8, 99, 100. 

§  221.  Property  owned  at  the  time  of  marriage. — There 
is  a  general  agreement  among  the  statutes  in  making 
property  of  a  married  woman  owned  at  the  time  of  her 
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marriage  her  separate  property  ^  A  right  in  an  undis* 
tributed  estate  existing  at  the  time  of  marriage  is  prop- 
erty owned  or  "  held  "  2  at  the  time  of  marriage,'  though 
when  it  comes  into  her  possession  it  is  also  property 
acquired  during  coverture.* 

1  See  (xnte,  J  218 ;  Vandevoort  v.  Oonld,  36  N.  Y,  639 ;  Prevot  v. 
Lawrence,  51  N.  Y.  219. 

2  WItsell  V.  Charleston,  7  P.  C.  88,  99, 100. . 

3  Sharp  v.  Burns,  35  Ala.  653, 662. 

4  White  V.  Walte,  47  Vt.  502, 507. 

J  222.  Property  acquired  *<in  any  manner." — It  has 
been  held  that  a  statute  giving  a  wife  her  property 
acquired  "  in  any  manner  "  covers  a  right  of  action  for 
personal  injuries  to  herself,*  and  personalty  obtained 
from  a  sale  of  realty ;  *  but  generally  these  words  udd 
nothing  to  the  word  "  property."' 

1  Berger  v.  Jacobs,  21  Mich.  215, 220, 221 ;  post^  1 230. 

2  Brevard  v.  Jonea,  50  Ala.  221, 238. 

3  Peopebty  defined,  ante,  $  219. 

g  228.  Property  acquired  by  purchase. — At  common 
law  a  sale  or  grant  (these  words  being  equivalent  to 
"purchase"^)  to  a  married  woman,  could  be  avoided 
by  her  husband,^  and  was  not  good  as  against  her 
unless  ratified  by  her  after  the  dissolution  of  cover- 
ture ; '  speaking  generally,  therefore,  a  married  woman 
could  not  purchase  at  common  law.*  A  statute  secur- 
ing to  a  married  woman  property  acquired  by  her  by 
purchase,  gives  her  the  power  to  purchase,*  and  as  an 
incident  of  this,  to  purchase  on  credit® — though  this 
seems  to  have  been  denied  in  some  cases.^  But  such  a 
statute  does  not  enable  her  to  make  an  executory  con- 
tract for  the  purchase  of  property ;  ^  nor  does  it  enable 
her  to  make  a  personal  contract  for  the  purchase 
money ; '  though,  whether  on  the  ground  that  the  con- 
tract for  the  purchase  money  is  a  contract  with  refer- 
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ence  to  her  separate  property  ^°  or  is  intended  to  be  a 
charge  upon  it,"  or  on  other  grounds,^*  property  pur- 
chased by  her  is  always  liable,  at  least  in  equity,  for 
the  purchase  money."  So  it  is  bound  in  her  hands  by 
any  conditions^*  or  encumbrances i*  attached  to  it.  So, 
under  special  statutes  her  promissory  note  for  the  pur- 
chase money,^*  and  her  mortgage  securing  it  have  been 
held  good"  at  law.**  When  she  may  trade  she  may 
purchase  goods  for  her  trade ;  *•  when  she  may  earn  she 
may  purchase  a  machine  to  sew  upon  or  a  piano  to  give 
lessons  upon."  The  purchase  of  an  implement  for  her 
separate  farm,'*  or  of  a  horse  for  farming  purposes,** 
(but  not  for  pleasure  riding ''®)v^or  of  furniture  for  her 
house  **  (but  not  of  supplies  for  the  family®),  is  a  contract 
relating  to  her  separate  property.*'  A  co-purchaser  is 
bound,  whether  she  is  bound  or  not.*^  She  may  equally 
-well  make  her  purchase  through  an  agent.^  But  as 
against  her  husband's  creditors  she  must  show  that  the 
purchase  was  made  out  of  her  own  funds  or  upon  her 
own  credit ;  *  this  is  what  is  meant  when  it  is  said  that 
she  cAnnot  purchase  on  credit.^^*  She  may  purchase 
her  husband's  lands  at  public  sale."  An  exchange  is 
really  a  purchase.'* 

1  Abbey  v.  Beyo,  44  Barb.  374, 379 ;  Dayton  v.  Walsh,  47  "Wis.  113, 
119 ;  32  Am.  Bep.  757  ;  jyoat,  i  224. 

2  Bedford  v.  Burton,  106  U.  S.  838,  339  ;  Patterson  v,  Robinson,  26 
Pa.  St.  81, 82. 

3  Hunter  v.  Dnvall,  4  Bush,  438, 439 ;  posU  ?  368. 

4  Hydrick  v.  Burke,  30  Ark.  124  ;  Alvarson  v.  Jones,  10  Cal.  9. 

5  Tlemeyer  v.  Turnqulst,  85  N.  Y.  516,  521 ;  39  Am.  Rep.  674 ; 
Krouskop  V.  Shontz,51  wis.  204,  216;  Dayton  v.  Walsh,  47  Wis.  113, 
114, 118 ;  ffl  Am,  Rep.  757.  See  Warner  v.  Dove,  33  Md.  579  ;  Allen  v. 
Fuller,  118  Mass.  4(B,  403;  Hyler  v.  Atwood,  26  N.  J.  £q.  504, 507. 

6  Shields  v.  Keys,  24  Iowa,  296,  313 ;  Devries  v.  Conklln,  22  Mich. 
255, 259;  Abbey  v.  Deyo,  44  Barb.  it74, 379 ;  Knajp  v.  Smith,  27  N.  Y. 
277, 279 ;  Freckhigr  v.  Bolland,  53  N.  Y.  425 ;  Tlemeyer  v.  Turnqulst,  85 
N.  Y.  516, 521, 522  ;  39  Am.  Rep.  674  ;  Cramer  v.  Hansford,  53  Wis.  85, 
87.  Consult  Carpenter  v.  Mitchell,  50  111.  470,  473  ;  54  111.  126;  John- 
8on  V.  Chisaom,  14  Ind.  415;  Spauldlng  ?<.  Day,  10  Allen,  96, 100;  Rat- 
cllflfe  V.  Collins,  SH  Miss.  681 ;  Porterfleld  ?'.  Butler,  47  Miss,  ifti,  176 ; 
12  Am.  Bep.  829 ;  Johusou  v,  Houston, 47  Mo.  227  ;  Cofflu  v.  Morrill,  22 

H.  A  W.  — 28. 
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-   Patt«nfin  v.  RobtaBon.  ^  Pl  St.  Si » 83 ;  infrot  uates,  13,  lO,  17,  IB. 
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(^  ^  j„j_  j^  j„    fiutiter  V    DuvnJI 


IVwlet  «.  Jacob.  Mi _„ _, 

All«a,lnI,tQS;8(«nrtv.JeiiiifiH,SA  n  in  ' 
ton,  ii  Ulch.  447,  4H;  Doyle  v  Oi 
HtdaerIioir.tOUIu.H;£M[rlitee  .1 
■on,  ff  Uo.  MZ,  M3 :  Braner  V  Wb« 
HN.  H.»e,a»;AlblntMArd  »N 
N.J.  Eq.  m:  llemoyarii.TiiniqnM 
Brewer  r.  lI»orer,  %  Ohio  SL  to, 
Bowen,  el  P».  St  1« ;  Wllll  «bani  L-»k 
Blood,  is  Vt.  (KO  J  Cramer  n  Hansford  W  W  la.  8S 

I»  Trleb»v.  Stover, » Ark  7*7  '30    Sroggko 
JW.217;i»li,)47I. 

»   Jtayton  r,  Walsh,  17  Win.  118   ISO    i 
llamson  v.  I>odfre,SUun,4W  499 

SI   McCormlcli  tp.  Holbroolc,  22  Iowa, « 

!S   SUtcbenc.8mttb,asIoWB,4M,4S7. 


1,  Kep  JB7    Bee  ' 


«. !( 206. 207 :  pntl.  1 97^ 

.  A4,  ^ ;  Abbef  v.  Deyo,  44  Barb. 

a.  «7I,  sn.    See  Curry  c.  Bolt,  N 
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10   Hopkins  V.  Carey,  23  Miss.  54, 58  ;  auprch  n.  7. 

31    Blam  v.  Harrison,  oO  Ala.  16  ;  Baker,  22  M 
►a.  St  57. 

82   Elder  v.  Cordray,  54  IlL  244, 245 ;  post,  }  228. 


31    Blam  v.  Harrison,  oO  Ala.  16  ;  Baker,  22  Minn.  265;  Bowser,  82 
Pa.  St  67. 


§  224.  Property  aeqnired  by  ««gift"  or  «« grant."— The 
words  "gift  and  grant "  include  all  modes  of  acquiring 
property  by  deed ;  *  "  gift "  includes  a  grant  of  realty ; ' 
**  grant "  applies  equally  to  personalty ; '  "  grant "  in- 
cludes a  deed  of  bargain  and  sale.*  A  gift  of  person- 
alty may  be  by  parol.*  A  lease  is  property  obtained  by 
grant.*  Whether  a  deed  creates  an  equitable  separate 
or  a  statutory  separate  estate  depends  upon  its  word- 
ing ;^  unless  the  intent  to  exclude  the  husband's  rights 
clearly  appears,  a  statutory  separate  estate  is  created.^ 
Deeds  from  the  husband  to  the  wife  are  often  unlaw- 
ful,* but  generally  if  creditors  are  not  prejudiced  ^^  they 
are  good  in  equity,"  and  may  be  good  at  law."  At 
com'mon  law  a  husband  might  refuse  a  gift,  or  grant  to 
his  wife,^  and  if  he  accepted  one  he  had  his  marital 
rights  therein ;  ^*  this  did  not  apply  to  settlements  for 
her  equitable  separate  use;^  under  the  statutes-  she 
takes  the  legal  title  as  fully  as  she  took  the  equitable 
before  under  such  settlements.^  The  instrument  need 
not  contain  words  showing  the  property  was  meant 
to  be  "separate " ; "  where  the  contrary  has  been  held, 
this  was  due  to  the  peculiar  wording  of  some  early 
statutes.^' 

1  Hayler  v.  Atwood,  26  N.  J.  Eq.  604, 505 ;  Lyon  v.  Green,  42  Wis. 
682,536^ 

2  Llbby  V.  Chase,  117  Mass.  105, 106. 

8  Spauldlng  v.  Day,  10  Alien,  96, 96 ;  Abbey  v,  Peyo,  44  Barb.  874, 
879. 

4  Lyon  v.  Green,  42  Wis.  532, 535. 

5  Ttnsley  v.  Roll.  2  Met.  (Ky.)  509, 510.  See  Walton  v.  Broaddus, 
6  Bush,  828, 829 ;  Ewin^r  v.  Helm,  2  Tenn.  Ch.  868,  36». 

6  Darby  v.  Calla^han,  16  N.  Y.  71, 75.  See  Vandevoort  v.  Ooald, 
MN.Y.m;  Dayton  v.  Walsh,  47  Wis.  113, 120  ;  32  Am.  Rep.  757. 

7  Pront  V,  Roby,  15  Wall.  471, 474 ;  ante,  { 300. 
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8  Lippincott  V.  Mitchell,  94  U.  761,  768, 770.  See  WllUams,  68  Ala. 
405, 406 ;  Swain  v.  Duaiie,  48  Cal.  358, 360  ;  anU,  S  216. 

9  See  Jenkins  v.  Fllnn,  37  Ind.  349 ;  Towle,  114  Mass.  167 ;  <xnte, 
ii  40-46, 125. 

10  Discussed  an^«,  IS  nS-llS. 

11  Barron,  24  Vt  375,  398,  399  ;  <mte,  {  42. 

12  Bnrdeno  v.  Am  perse,  14  Mich.  91, 97 ;  caUCt  i  48. 

13  Patterson  v.  Robinson,  25  Pa.  St.  81, 82 ;  ante,  S  2C3. 

14  Kleake  v.  Koeltze,  75  Mo.  239, 243 ;  ante,  22  148, 1S7, 170, 178. 

15  Pollard  v.  Merrill,  15  Ala.  169, 173 ;  ante,  2$  197-216. 

16  Clawson,  25  Ind.  229, 231 ;  post,  U  232,  et  ieq. 

17  Sims  V.  Rickets,  35  Ind.  181,  192,  193  ;  9  Am.  Rep.  679  ;  Stone  v. 
Gazzam,  46  Ala.  269, 273. 

18  See  Hoyt  v.  Parks,  39  Conn.  357, 360,  361 :  Merrill  v.  Bullock,  105 
Mass.  486, 493 ;  Lelghton  v.  Sheldon,  16  Minn,  m 

§  22d.  Property  acquired  by  devise,  bequest,  descent, 
distribution. — A  lapsed  legacy  which  goes  as  directed 
by  statute  is  not  property  acquired  by  devise,  bequest, 
descent,  or  distribution. ^  A  wife's  share  before  distri- 
bution is  property,*  and  if  owned  at  the  time  of  her 
marriage  is  protected  as  property  owned  at  that  time, 
though  she  receive  it  afterwards.'  Property  **  acquir- 
ed" by  distribution  covers  a  share  paid  after  the  pas- 
sage of  the  statute  though  owned  before.* 

1  Williams  V.  Bailee,  Md.  Law  Rec.  Jan.  14, 1882. 

2  Smllie  V.  Slier,  35  Ala.  88, 95, 

3  Sharp  v.  Burns,  35  Ala.  653, 662. 

4  White  V.  Walte,  47  Vt,  502, 507. 


226.  Property  acquired  by  ezcbange. — An  exchange 
is  really  a  purchase.^  Purchases  with  her  separate 
savings,*  personalty  exchanged  for  other  separate  prop- 
erty,' money  received  for  her  dower,*  are  separate  prop- 
erty ;  but  it  must  be  remembered  that  when  one  kind 
of  property  is  changed  with  her  consent  into  another— 
as  when  realty  is  changed  into  personalty — she  has 
only  such  rights  as  naturally  attach  to  the  latter  kind.* 
Still,  when  realty  owned  before  the  passage  of  the  sepa- 
rate property  act  was  changed  into  personalty  after 


829  STATUTOBY  SEPARATE  FBOPERTY.  {  2S7 

the  passage  thereof,  said  personalty  was  held  to  come 
within  the  statute ;  ^  and  sometimes  a  statute  expressly 
makes  the  proceeds  of  realty  separate  property  J 

1  Elder  v,  Condray,  M  IlL  244,  245 ;  Flsk  v.  Wright.  47  Mo.  352  $ 
tpite,  i  223L 

2  Merritt  v.  Lyon,  8  Barb.  110, 114. 

8   Pike  V.  Biker,  53  111.  163, 167 ;  Ireland  v.  Webber,  27  Ind.  256, 250 ; 
Welch,  63  Mo.  57,  OO ;  Hotchins  v.  Colby,  43  N.  H.  159, 160. 

4  Beal  v.  Storm,  26  N.  J.  Eq.  872, 876. 

6  Discussed  ante,  i  136. 

6  Brevard  v.  Jones,  50  Ala.  221, 238. 

7  Sloan  V.  Terry,  78  Mo.  623, 626. 

• 

g  227.  Property  acquired  by  accretion  (inoreaBe). — The 
sprout  savors  of  the  root  and  goes  the  same  way,^  and 
the  increase  of  separate  property  is  separate,  whether 
the  statute  says  so  or  not ; '  the  products,  rents,  increase, 
and  interest  are  aU  separate  property.'  Thus,  the  crop 
of  a  married  woman's  lands  is  hers*  (it  is  " profits  "S), 
though  raised  by  her  husband  as  her  agent,*  and 
though  the  land  was  bought  by  her  on  credit  and  has 
not  been  paid  for,^  and  it  continues  separate  property 
though  invested  in  horses,  mules,  etc.^  So  the  foal  of  a 
separate  mare,*  calves  of  a  separate  cow,^®  and  the  earn- 
ings of  separate  property  ^^  are  separate  property.  The 
rule  applies  equally  to  realty  and  personalty,"  though 
while  the  ownership  of  the  increase  of  personal  prop- 
erty is  a  natural  incident  of  the  ownership  of  personal 
property ,'^  this  is  said  not  to  be  the  case  with  real  es- 
tate i*  (the  accumulated  rents  of  realty  being  merely 
personal  property"),  and  on  this  ground  the  naming 
of  the  increase  of  realty  in  the  Minnesota  statute  was 
held  not  to  exclude  the  increase  of  personalty ,i*  a  con- 
trary decision  having  been  rendered  under  the  statute 
of  Texas."  A  statute  may  expressly  regulate  the  in- 
crease of  statutory  separate  property  ,1^  as  in  Alabama, 
where  the  husband  has  full  power  thereover.'*    NQr  is 
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a  husband,  unless  guilty  of  fraud  or  breach  of  trust,  or 
by  virtue  of  a  promise,^  accountable  to  his  wife  for  her 
rents  and  profits.^i 

1  Gore  V.  Knight,  2  Vern.  535 ;  Prec.  Ch.  255 ;  ctnUi  1 209. 

2  See  Barrack  v.  McCullough,  8  Kay  ifi;  J.  110, 119 ;  Hart  v.  Sorrell, 
11  Ala.  386,  404 :  Oans  v.  Williams,  62  Ala.  41, 43 ;  Sanford  v.  Atwood, 
44  Conn.  141, 143 ;  Bongard  v.  Core.  82  HI.  19, 21 ;  Langford  v.  Greirson. 
5  Bradf.  361,  365;  Stout  v.  Perry,  70  Ind.  501,  504 ;  Russell  v.  Long,  52 
Iowa,  250, 2S2 ;  Hanson  v.  Mlllett,  55  Me.  184, 189 ;  Hill  v.  Chambers,  30 
Mich.  422,  429 ;  Williams  v.  McGrade,  13  Minn.  46,  52 ;  Hutchlns  v. 
Colby,  43  N.  H.  159, 161 ;  Merritt  v.  Lyon,  3  Barb.  114  ;  Knapp  v.  Smith, 
27  N.  Y.  280 ;  Holcomb  v.  Meadville,  92  Pa.  St.  338,  343 ;  Nelson  v. 
HoUins,  9  Baxt.  563,  554  ;  De  Blane  v.  Lynch,  23  Tex.  25, 27 ;  Braden  v. 
Gose^S?  Tex.  37,  40;  Dayton  v.  Walsh,  47  Wis.  113,  118;  32  Am.  Rep. 
757.  But  see  Bank  v.  Barnes,  2  Smedes  dk  M.  165 ;  Beatty  v.  Smith,  2 
Smedes  <&  M.  567. 

3  Bongard  v.  Core,  82  HI.  19,  21. 

4  Stout  v.  Perry,  70  Ind.  501, 504 ;  De  Blane  r.  Lynch,  23  Tex.  25, 27, 

5  Stout  V.  Perry,  70  Ind.  501,  504. 

6  Langford  v.  Greirson,  5  Bradf.  361, 365 ;  Russell  v.  Long,  52  Iowa, 
250, 252  ;  anU^  \  87. 

7  Dayton  v.  Walsh,  47  Wis.  113, 118  ;  82  Am.  Rep.  757. 

8  Nelson  v.  Hollins,  9  Baxt.  553, 554 ;  ante^  \  226. 

9  Sanford  v.  Atwood,  44  Conn.  141, 143  ;  Hanson  v.  Mlllett,  55  Me. 
184, 189. 

10  Russell  V,  Long,  52  Iowa,  250, 252 ;  Hutchings  v.  Colby,  43  N.  H. 
159, 160. 

11  Barrack  v.  McCuUough,  3  Kay  &  J.  110, 119. 

12  Holcomb  v.  Meadville,  92  Pa.  St.  338, 343. 

13  There  being  no  estate  in  personalty  originally :  ArUet  {  136. 

14  Williams  v.  McGrade,  13  Minn.  46, 53. 

15  Moreland  v.  Myall,  14  Bush,  474, 478. 

16  Williams  v.  McGrade,  13  Minn.  46, 52,  53. 

17  Braden  v.  Gose,  57  Tex.  37, 40. 

18  Bruce  v.  Thompson,  25  Vt.  741, 747. 

19  Mulhouse  v.  Weeden,  57  Ala.  502,  504 ;  Sterrett  v.  Coleman,  57 
Ala.  172, 173. 

20  ^nte,  Si  42, 45, 129, 200. 

21  Chambers  v.  Richardson,  57  Ala.  85, 89 ;  aMe^  S2  42, 209. 

g  228.  Property  aequired  by  trade  or  earned.  —  (A  mar- 
ried woman's  right  to  the  proceeds  of  her  personal  ser- 
vices has  already  been  treated,^  and  "  married  women 
as  traders"  will  be  discussed  hereafter.'^) 

1  AnUi  \  65. 

2  Post,  k\  464,  et  aeq. 
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i  229.  Property  acquired  by  oo&traot— Choses  in  action 
excontractn. — Propei'ty  acquired  by  an  executed  con- 
tract is  acquired  by  purchase.*  An  executory  contract 
is  a  chose  in  action  ex  contractu:^  if  made  by  the  mar- 
ried woman  herself,  her  right  to  enforce  it  depends  on 
her  capacity  to  make  the  contract,'  her  remedies,  on 
the  particular  statutes  of  the  forum,^  and  there  seems 
to  be  no  more  reason  to  question  her  ownership  of  the 
proceeda  than  there  would  have  been  if  the  contract 
had  been  voluntarily  executed.*  If  a  contract  made  by 
a  third  person  and  acquired  by  her  from  such  person  by 
purchase,  gift,  etc.,  it  is  property  so  acquired,  for  all 
choses  in  action  ex  contractu  are  property.* 

1  See  ante,  S{  223, 224. 

2  For  definitions  of  Choses  in  Action,  consnlt  anUt  \  171. 
8   8ee  Cox  tracts  of  Marbtko  Womkn,  post^  \l  355-393. 

A    Stoneman  v.  Erie,  62  N.  Y.  429, 432  ;  ante,  ?  35  ;  po^U  \\  427-^3. 

6  See  Fuller  v.  Naugatuck,  21  Conn.  667,  673, 674.  It  Is  property 
grotten  by  "  purchase,"  aiUe^  \  123,  or  "  exchange,"  ante,  \  226. 

6    Gibson,  43  Wis.  23, 27, 32 ;  28  Am.  Bep.  627 ;  cases  cited  cenU^  \  219. 

§  280.  Property  aoqnired  by  tort.— Whether  a  right 
of  action  growing  out  of  a  personal  tort  to  a  married 
woman  is  "her  property,"  is  disputed.*  On  the  on© 
hand  it  is  said  that  it  is  not,'  but  on  the  other,  it  is  held 
to  come  within  the  description  of  "  propeirty  acquired 
in  any  manner,"'  and  there  is  no  doubt  but  that  stat- 
utes may  be  so  framed  as  to  include  it.^  Thus,  when 
a  statute  gives  a  married  woman  as  separate  property 
any  right  of  action  growing  out  of  a  violation  of  her 
'^  personal  rights,"  a  right  of  action  for  assault  and  bat- 
tery,* or  for  enticing  away  her  husband,"  is  included. 
But  when  a  statute  provides  only  for  injuries  to  her 
person  or  character,  she  cannot  sue  for  enticing  away 
her  husband.^  While  there  hardly  seem^  to  be  much 
reason  for  refusing  to  call  choses  in  action  ex  delicto 
"property,"  if  choses  in  action  ex  contractu  are  so 
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called,^  whether  the  joint  right  of  action  of  husband 
and  wife  in  her  right  is  "  her  "  property,  is  a  nice  ques- 
tion :  in  Maryland  at  nisi  priua  it  has  been  decided  in 
the  affirmative.'  Diflferent  principles  govern  rights 
arising  from  torts  to  her  property.  Damages  mast  be 
regarded  as  the  natural  increase  of  the  injured  prop- 
erty or  as  given  in  exchange  for  the  property  destroyed 
by  the  injury ,'o  and  would  therefore  seem  to  be  prop- 
erty acquired  by  increase'*  or  exchange.**  The  diffi- 
culty in  this  class  of  cases  is,  how  shall  the  wife  sue  ?  *' 
Damages  awarded  when  her  property  is  tai^en  for  pub- 
lic use  belong  to  her.** 

1  Consult  Chicago  v.  Dunn,  52  111.  2(M),  263  ;  Ix)gan,  77  Ind.  658,  fM  ; 
Ballard  v.  Russell.  33  Me.  lOA,  197 ;  54  Am.  Dec.  620  ,*  Laughlln  v. 
Kdtou,  54  Me.  156, 100  ;  Kemp  v.  Clark,  Md.  Law  Rec.  Apr.  19,  18*4 ; 
Berger  v.  Jacobs,  21  Mich.  215,  220 ;  Leonard  v.  Pope,  27  Mich.  145, 
146 ;  Mann  t;.  Marsh,  21  How.  Pr.  372,  376 ;  Clark  v.  Harlan,  1  Cin. 
Rep.  418, 423 ;  Westiake,  U  Ohio  St  621, 683  ;  32  Am.  Rep.  397  :  Stev- 
enson V.  Morris,  37  Ohio  St.  10, 17 ;  Gibson,  43  Wis.  23,  27,  82  ;  28  Am. 
Rep.  527  ;  cases  cited  ante,  g  219,  notes  5,  6. 

2  Ballard  v.  Russell,  33  Me.  191,  197;  54  Am.  Dec.  620;  Laughlln 
V.  Eaton,  &1  Me.  156, 160  ;  Gibson,  43  Wis.  23,  83  ;  23  Am.  Rep.  527. 

8  Chicago  V.  Dunn,  52  111.  260, 26:1;  Kemp  v.  Clark,  Md.  Law  Rec. 
Apr.  19, 1884  ;  Berger  v.  Jacobs,  21  Mich.  215, 220 ;  Leonard  v.  Pope,  27 
Mich.  145, 146. 

4  Berger  v.  Jacobs,  21  Mich.  215, 220 ;  Mann  v.  Marsh,  21  How.  Pr. 
872,  376. 

5  Stevenson  v.  Morris,  37  Ohio  St.  10, 17 ;  ante,  \  76. 

6  Clark  v.  Harlan,  1  Cin.  Rep.  418, 423 ;  anU,  \  78. 

7  Logan,  77  Ind.  558, 564,  565 ;  ante,  \  78. 

8  But  see  Gibson,  43  Wis.  23, 27-33  ;  28  Am.  Rep.  527. 

9  Kemp  v.  Clark,  Md.  Law  Rec.  Apr.  19. 1884  (Appealed  to  Md.  Ct. 
of  Appeals,  Oct  Term.  1884,  affirmed  Jan.  1885.) 

10  1  Sedgwick  Damages,  pp.  85, 86. 

11  Discussed  cmte,  \  227. 

12  Discussed  cmte^  \  226. 

13  Suits  ov  Marrikd  Womkn,  post,  \\  428,  et  acq* 

14  Sharpless  v.  Westchester,  1  Grant,  257, 280. 

§  231.  Property  acquired  jointly  with  her  hnsbaiid.— 
(The  rights  of  a  married  woman  in  property  acquired 
by  her  jointly  with  her  husband  will  be  discussed 
hereafter  under  "  estates  of  both  husband  and  wife."  *) 

1   Pb«^  ch.  xvt  22  80^-311.   See  ontey^i  128, 129, 182. 
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Abticle  m.— Incidents  of  Statutoby  Separate 

Pbopebty. 

I  232.  Necessity  of  inventory — Proof  of  title. 

I  28a.  Wife's  power  and  control  over,  generally. 

{  234.  Powers  incidental  to  ownership,  etc. 

I  2S6w  Jurisdiction  of  equity — Trustee,  etc. 

{  236.  Wife's  disposition  of. 

I  237.  Wife's  contracts  concerning. 

{  238.  Wife's  contracts  as  equitable  charges  upon 

{  239.  Wife's  contracts  under  statutory  authority 

{240.  Wife's  wills  of. 

I  241.  Wife's  remedies  concerning. 

{  242.  Liabilities  of. 

{  243.  Bights  of  husband  and  his  creditors  In. 

{  282.  KeooMity  of  inyeoitory— Proof  of  wife^s  title.  ^ 
In  some  States  statutes  provide  that  a  married  woman 
shall  file  for  record  an  inventory  of  her  property,  as  a 
condition  to  its  being  protected  as  separate  estate.^  The 
usual  construction  of  these  statutes  is,  that  they  are 
intended  to  protect  husbands'  creditors,^  and  tliat  as 
against  her  husband  himself  a  wife  holds  her  property 
as  separate  estate  whether  she  has  filed  the  inventory 
or  not;'  but  in  Arkansas  the  husband's  common-law 
rights  attach  in  absence  of  the  inventory.^  These  stat- 
utes are  said  to  be  wise  though  harsh.^  The  wife's 
property  is,  under  these  statutes,  liable  for  debts  of  the 
husband  contracted  after  its  acquisition  but  before  tho 
filing  of  the  inventory;*  so  is  property  taken  in  ex- 
change for  it;^  and  it  is  liable  for  debts  contracted 
before  it  was  acquired,  if  no  inventory  has  been  flled.^ 
The  burden  of  proof  is  on  the  wife,  when  she  is  living 
with  her  husband,  to  show  her  title  and  the  sources 
thereof,  to  any  property  she  claims  as  separate  estate.' 

1  See  Bev.  Stat,  of  Ark.  1874,  {  4201 ;  Cal.  1881,  }  lfl6 ;  Fla.  1881,  pp. 
754, 756 ;  Mass.  1882,  p.  819,  {  11 ;  Miss.  1880,  { 1178  ;  Nev.  1873,  {  153. 

2  Selover  v.  Commercial,  7  Cat  266. 271 ;  Patterson  v.  Spearman, 
37  Iowa,  43 ;  Jones,  19  Iowa,  ^,  240. 
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3  Jones,  19  Iowa,  236, 240. 

4  Humfrles  v.  Harrison,  80  Ark.  79, 88L 

5  Price  V.  Sanchez,  8  Fia.  136, 140. 

6  Miller  V.  Steele,  39  Iowa,  631. 

7  Pressnail  v.  Herbert,  34  Iowa,  643. 

8  Stewart  V.  Bishop,  33  Iowa,  685. 

9  Walker  v.  Beamy,  36  Pa.  St.  410, 416, 417 ;  ante,  {  1191 

J  238.  Wife's  power  and  control  over  her  statatory  sep- 
arate property  generally. — Under  separate  property  acts, 
generally,  the  wife  is  legal  owner  of  her  property ;  ^ 
the  right  to  possess  it  is  in  her ;  ^  for  injuries  to  this 
right  she  may  sue  in  her  own  name ;  ^  and  she  may  so 
recover  the  property  from  the  posses.s]on  of  a  third 
party,*  or  even  her  husband.*  Though  she  cannot  pre- 
vent such  use  of  it  by  her  husband  as  is  incidental  to 
his  right  to  live  with  her,* — for  these  statutes  do  not 
affect  the  marriage  status,^  —  he  has  no  property  in  it,^ 
and  no  right  of  action  against  any  one  who  removes  it 
with  her  consent.'  As  to  her  powers  over  it,  there  are, 
as  in  the  case  of  equitable  separate  property,*'*  two 
rules :  one,  that  she  has  no  powers  not  given  her  by 
the  act ; "  the  other,  that  she  has  all  powers  not  denied 
her  by  the  act ; "  and  there  is  the  same  difference  of 
opinion  as  to  whether  the  enumeration  of  certain 
powers  is  a  negation  of  all  others.*^  But  it  seems  to  be 
generally  admitted  that  she  may  by  implication  do  all 
things  necessary  to  such  ownership  and  enjoyment  of 
her  property  as  is  called  for  by  the  act :  ^*  the  difficulty 
seems  to  be  to  determine  what  things  are  so  necessary.^ 
Thus,  while  the  power  to  "  dispose  "  is  said  to  be  very 
different  from  the  power  to  "use  and  enjoy,"*' and  is 
not  included  within  that  power,"  the  power  to  lease  is, 
as  she  could  not  enjoy  realty  not  occupied  by  her  unless 
she  had  the  power  to  lease  it.*'  And  while,  when  her 
property  "  shall  be  owned,  used,  and  enjoyed  by  her 
as  if  uimiarried,"  she  cannot  sell  it,*»  yet  when  this 
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property  is  merchandise,  she  can  sell  it,  as  she  could 
not  otherwise  enjoy  it.*  Her  incidental  powers,**  and 
her  power,  respectively,  to  convey,**  to  will,**  and  to 
contract  concerning,**  her  statutory  separate  property, 
are  separately  discussed.  It  is  well  settled  that  these 
statutes  give  a  married  woman  no  personal  capacity,® 
but  leave  her,  except  as  to  her  property,  under  the  dis- 
abilities of  coverture.** 

1  Hardinff  v.  Cobb, 47  Miss.  599, 603;  Armstrong  v.  Ross, 25  N.  J. 
£q.  10:),  118  ;  Wilbur  v.  Fradeiibargh,  52  Barb.  474. 

2  Soott,  13  Ind.  225, 227. 

8    Duress  v.  Horneffer,  13  Wis.  195 ;  infrOj  n.  4. 

4  Darby  v.  Callaghan,  16  N.  Y.  71, 76L  See  Scott,  13  Tnd.  225,  227 ; 
Jones,  19  Iowa,  236 ;  Faddis  i;.  Woollomes,  10  Kan.  56 ;  Miller  v.  Ban- 
nister, 109  Mass.  289 ;  postf  Suits  of  Marbi£j>  Wou£n,  U  42S-4G3. 

5  Miiiier,  4  Lans.  42L    But  see  ante,  {{  52, 56. 

6  Cole  V.  Van  Riper,  44  III.  58, 63 ;  anU,  {  59. 

7  Wallcer  v.  Beamy,  36  Pa.  St.  410, 414 ;  ante,  {  13. 

8  Dunnahoo  v.  Holland,  51  Oa.  147, 149  ^  post,  {  241. 

9  Southard  v.  Piper,  36  Me.  84, 85 ;  post,  {  241. 

10  Radford  v,  CarwUe,  13  W.  Va.  573 ;  ante,  S  203. 

11  Pelzer  v.  Campbell,  15  S.  C.  581,  589.  See  Whitworth  v.  Carter, 
43  Miss.  61.  72 ;  Dunbar  v.  Meyer,  43  Miss.  679,  685 ;  Kavenaugh  v. 
Brown,  1  Tex.  481, 484. 

12  Scott,  18  Ind.  225, 227  ;  Hall  v.  Dotson,  55  Tex.  520, 624. 

13  Pro.  Williamson,  18  Mon.  B.  320.  385.  Contra,  Kimm  t>.  Welp- 
pert,  46  Mo.  582,  536 ;  2  Am.  Rep.  541.    See  ante,  i  20L 

14  Meyers  v.  Rahte,  46  Wis.  655,  658.  See  Smith  v.  Howe,  31  Ind. 
233, 234 ;  Batchelder  v.  Sargent,  47  N.  H.  262, 266 ;  Mahon  v.  Gormley 
M  Pa.  St.  80 ;  post,  H  237,  37a 

15  See  Naylor  v.  Field.  29  N.  J.  L.  287, 288 ;  post,  1 234. 

16  Cole  V.  Van  Riper,  44  111.  53. 

17  Bressler  v.  Kent,  61  IlL  426, 430 ;  14  Am.  Rep.  67  ;  post,  {  234. 

18  Parent  v.  Callerand,  64  111.  97,  99 ;  Vandevoort  v.  Oould,  86  N.  Y. 
639.64:^ 

19  Moore  V.  Cornell,  68  Pa.  St.  820. 822, 323 ;  pof^,  2  236.     . 

20  Wieman  v.  Anderson,  42  Pa.  St.  311,  817, 318. 

21  Beard  v.  Redolph,  29  Wis.  136, 141 ;  post,  {  234. 

22  Armstrong  v.  Ross,  20  N.  J.  £q.  109, 120 ;  post,  2  236^ 

23  Naylor  v.  Field,  29  N.  J.  L.  287, 288 ;  post,  i  238. 

24  Johnson  v,  Cummlngs,  IffN.  J.  Eq.  97, 104  ;  post,  |?  237, 372, 873. 

25  Albin  V.  Lord,  39  N.  H.  196, 201, 202 ;  ante,  {  15  ;  post,  U  320, 87L 

28  McKee  v.  Reynolds,  26  Iowa.  578,  582 ;  Pond  v.  Carpenter,  12 
Minn.  430, 4;iZ ;  Ames  v,  Foster,  42  N.  H.  881, 885. 
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i  234.  Wife's  powers  inddental  to  ownership,  etc. — 
When  a  married  woman  may  "own,  enjoy,"  etc.,  her 
property,  she  has  all  powers  Incidental  to  ownership, 
enjoyment,  etc.'  Under  a  statute  providing  that  "a 
married  woman  shall  have  and  hold  her  separate  prop- 
erty as  if  unmarried,"  she  may  deal  with  it,*  dispose  of 
it,'  exchange  it,*  and  do  with  it  whatever  any  owner 
may  do  with  his  or  hers ;  *  she  may  employ  counsel  to 
litigate  her  rights  to  it ; «  she  may  contract  for  servants 
and  labor  upon  it,^  for  repairing  it,*  cultivating  it,' 
selling  its  crops ;'°  she  may  lease  it;^'  and  she  may 
charge  it  with  her  debts  as  an  incident  to  ownership.'* 
One  class  of  decisions  goes  to  this  extent,  but  another 
gives  the  statutes  a  much  more  limited  effect.  It  is 
said,  that  a  statute  which  enables  her  to  use  and  enjoy 
does  not  enable  her  to  dispose  of;''  that  one  which 
enables  her  to  hold  does  not  enable  her  to  deal  with ;  '* 
and,  even,  that  she  has  strictly  only  those  powers 
expressly  given  her.'* 

1  See  Cookaon  v.  Toole,  59  III.  515, 519 ;  Mitchell  v.  Carpenter,  60 
111.  470,  621;  Williams  v.  Hugunin,  09  IlL  214,  219;  18  Am.  Rep.  607; 
Parent  v.  Callerand,  64  111.  97,  99 ;  Scott,  13  Ind.  225,  227 ;  Smith  v, 
Howe.  31  Ind.  233, 234;  Brown  v.  FIfield,  4  Mich.  322, 327 ;  Wleman  v. 
Anderson,  42  Pa.  St  311, 317,  318 ;  Mahon  v.  Gormley,  24  Pa.  St.  80 ; 
Krouskop  V,  Shontz,  61  Wis.  204, 214  ;  Meyers  v.  Rahte,  46  Wis.  655, 658;. 
po8tti272. 

2  Beard  v.  Bedolph,  29  Wis.  136, 14L 

8  Beal  v.  Warren,  2  Gray,  447, 459 ;  Beard  v.  Bedolph,  29  Wis,  196, 
141 ;  post,  I  236. 

4  Beard  v.  Bedolph,  29  Wis.  136, 141. 

5  Beard  v.  Bedolph,  29  Wis.  136, 141. 

6  Leonard  v.  Bogan,  20  Wis.  540,  542 ;  post,  {S  862,  363. 

7  Cookson  v.  Toole,  59  111.  515, 520. 

8  Mitchell  V.  Carpenter,  50  111.  470, 521. 

9  Mitchell  V.  Carpenter,  50  111.  470, 521 ;  post,  8  235. 

10.  Mitchell  V.  Carpenter,  50  111.  470, 52L  Consult  Wieman  v.  A  nder- 
Bon,  42  Pa.  St.  311, 317. 

11  Parent  v.  Callerand,  64  '111.  97, 99 ;  Mitchell  v.  Carpenter,  50  111. 
470, 521 ;  Vandevoort  v.  Gould,  86  N.  Y.  639.  6*J. 

12  Williams  v,  Hugunln,  69  111.  214,  219 ;  18  Am.  Bep.  607  ;  post,  1 287. 

13  Parent  v.  Callerand,  63  III.  97, 99 ;  Cole  v.  Van  Blper,  44  III.  66 ; 
Swift  V.  Luce,  27  Me.  285,  288 :  Naylor  v.  Field,  24  N.  J.  L.  287,  288; 
Moore  v,  CorneU,  68  Pa.  St.  820, 822 ;  post,  {  236. 
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14  Vreeland,  16  N.  J.  £q.  612, 824. 

15  LUlard  v.  Turner,  16  Mon.  B.  374,  376 ;  Belzer  v.  Campbell,  15 
S.  C.  581,  589  ;  anUt  |  m 

§  235.  Jnrisdiotloii  of  equity  over  statutory  separate  estate 
of  married  women — Trustee,  etc. — Under  some  statutes 
the  husband  is  made  trustee  of  his  wife's  statutory  sep- 
arate estate,^  but  otherwise  she  has  the  fuli  legsU  title 
thereto.^  Accordingly,  it  is  held  that  her  pharges  there- 
upon are  valid  at  law,'  and  that  her  remedies  and  lia- 
bilities relating  thereto  are  to  be  asserted  or  enforced 
in  courts  of  law.^  But  here,  &s  all  through  this  sub- 
ject, there  is  a  contrary  view ;  in  some  cases  it  is  held 
that  a  married  woman  cannot,  Avithout  express  statu- 
tory authority,  sue  or  be  sued  as  a  single  woman ;  *  and 
that  unless  the  common-law  procedure  is  conformed 
to,  she  must  sue  or  be  sued  in  equity .<  In  most  States, 
however,  at  present,  the  statutes  expressly  state  how 
married  women  are  to  sue  or  be  sued.^ 

1  Alexander  v.  Saalsbury,  37  Ala.  375, 377 ;  antCt  {{  ISO,  202. 

2  Harding  v,  Cobb,  47  Miss.  609, 603  ;  ante,  {  233. 

3  Krouskop  v.  Sbontz.  51  Wis.  204,  214.  S.  P.  Mitchell  v.  Carpen- 
ter, 60  111.  470,  521:  Cookson  v.  Toole,  59  III.  515,  513;  WUllams  v. 
Hugunln,  69  lU.  214,  219;  18  Am.  Rep.  607  ;  Albin  v.  Lord,  89  N.  H. 
196, 201 ;  Meyers  v.  Rahte,  46  Wis.  655, 658. 

4  Cookson  v,  Toole,  69  111.  515, 522 ;  ntpra,  n.  3L 

5  Roflrers  v.  Ward,  8  Allen,  387,  390,  391 ;  King  v.  Mlttalberger,  60 
Mo.  182, 185 ;  Johnson  v.  Cummlngs,  16  N.  J.  Eq.  97, 105 ;  Stockton  v. 
Farley,  10  W.  Va.  173, 175 ;  27  Am.  Rep.  566.  See  Jones  v.  Crosthwoite, 
17  Iowa,  393, 402  ;  post,  {{  237, 240. 

6  Stockton  V.  Farley,  10  W.  Va.  173, 175 ;  27  Am.  Rep.  666 ;  supra, 
n.S. 

7  Discussed  post.  Suits  of  Mabbiki)  Women,  H  428,  et  acq, 

}  286.  Wife's  power  to  dispose  of  her  statutory  separate 
property. — A  statute  giving  a  married  woman  her  prop- 
erty with  the  "same  rights  and  powers  as  a  femme 
solCf^*  gives  her  the  power  to  dispose  of  the  same  as  if 
unmarried,^  even  by  power  of  attorney ;  ^  but  the  jus 
diapmiendi  is  quite  a  different  thing  from  the  jvs  ten' 
endif  and  though  it  is  said  to  be  a  necessary  incident 

H.  &W.-29. 
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of  ownership  of  personalty,*  the  same  is  said  not  to 
apply  to  realty ;  *  and,  therefore,  though  of  course  there 
are  cases  that  hold  that,  unless  expressly  or  impliedly 
restrained  by  the  statute,  a  married  woman  has  all 
the  powers  of  a  femme  sole  with  respect  to  her  prop- 
erty,* the  better  opinion  is,  that  a  married  woman  is 
not  empowered  to  dispose  of  her  property  by  a  statute 
which  enables  her  to  "have,  hold,  and  possess  the 
same  as  if  unmarried," '  or  which  says  that  it  shall  be 
"owned,  used,  and  enjoyed  by  her  as  if  single, "^ or 
which  gives  it  to  her  "separate  property  with  power 
to  devise."'  In  peculiar  circumstances,  as  in  the  case 
oi  merchandise,  the  power  of  disposition  is  a  necessary 
incident  to  the  enjoyment  thereof.*^'  When,  moreover, 
the  statute  provides  that  she  may  dispose  of  it  in  a  cer- 
tain mode,  she  cannot  dispose  of  it  in  any  other  way ;  ^ 
nor,  except  when  the  statute  says  that  she  shall  have 
the  same  powers  over  it  which  she  has  over  her  equita- 
ble separate  estate,^^  c^n  she  make  a  conveyance  good 
in  equity  though  void  at  law.'*  Her  deed  when  invalid 
is  absolutely  void,^*  even  if  her  husband  has  abandoned 
her,'5  and  cannot  be  rectified  or  enforced  in  equity,'* 
even  after  her  husband's  death ; "  unless  it  is  valid  as 
her  contract  to  make  a  deed  or  as  her  charge  on  her 
estate  for  the  consideration.'^  A  general  power  of  dis- 
position includes  every  form  of  disposition,'"  for  exam- 
ple, a  mortgage.20  But  deeds  of  married  woman  are 
fully  discussed  in  another  chapter  of  this  work.-^ 

1  Beal  V.  Warren,  2  Gray,  447, 459. 

2  Patton  V.  King,  26  Tex.  685,  686 ;  Beal  v,  Warren,  2  Gray,  447, 
459. 

3  Naylor  v.  Field,  29  N.  J.  L.  287, 288.  S.  P.  Cole  v.  Van  Riper,  44 
III.  58 ;  Parent  v.  Callerand,  64  111.  97, 99  ;  Bressler  v.  Kent,  61  111.  426, 
430  ;  14  Am.  Rep.  67  ;  Miller  v.  Wetherby,  12  Iowa,  415, 422. 

4  Brown  v.  FIfield,  4  Mich.  322,  327 ;  Naylor  v.  Field,  29  N.  J.  L. 
287,  288 ;  ante,  \  205. 

5  Naylor  v.  Field,  29  N.  J.  L.  287, 288. '  See  Cox  v.  Wood,  20  Ind. 
64, 59  ;  Moore  v.  McMallln,  23  Ind.  78, 79 ;  ante^  1 205. 
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6  Harding  v.  Cobb,  47  Miss.  699, 603*  8.  P.  Scott,  13  Ind.  223.  227 ; 
Jones  V.  Crosthwuite,  17  Iowa,  393,  502  ;  Klmiii  v.  weippert,  46  Mo. 
£32,  «6 ;  2  Am.  Bep.  541 ;  Beard  v.  Bedolph,  29  Wis.  136,  Ui, 

7  Swift  V.  Luce,  27  Me.  285, 288. 

8  Moore  v.  C!omelI,  68  Pa.  St.  320, 322, 823. 

9  Brown  v.  Fifield,  4  Micb.  322,  328. 

10   Wieman  v.  Anderson,  42  Pa.  St.  811, 217,  818 ;  ante,  i  234. 

Jl  Williamson,  18  Mon.  B.  329,  385.  S.  P.  Staley  v.  Hamilton,  19 
Fla.  275, 299 ;  Hartley  v.  Ferrell,  9  Fla.  374,  378 ;  Bressler  v.  Kent,  61 
III.  426, 430 ;  14  Am.  Bep.  67 ;  Stevens  v.  Parlsb,  29  Ind.  260, 263 ;  Scott, 
13  Ind.  225, 227  ;  Orapeugetber  v.  Fe.lervary,  9  Iowa,  163, 173 ;  Grove 
V.  Todd,  41  Md.  6;B,  640 :  20  Am.  Rep.  76 ;  Townsley  v.  Cbapln.  12 
Allen,  476,  479 ;  Harding  v.  Cobb,  47  Miss.  599, 603 ;  Beckman  v.  Stan- 
ley, 8  Nev.  257,  261 ;  Naylor  v.  Field,  29  N.  J.  L.  287, 289;  Armstrong 
Vw  Ross,  20  N.  J.  Eq.  10:^,  118,  120 ;  Miller  v,  Ulne,  13  Ohio  St.  565, 568 ; 
Tillingbast.  7  R.  1. 230, 245. 

12  Hooper  V.  Smitb,  23  Ala.  639, 642. 

13  Staley  v.  Hamilton,  19  Fla.  275, 299  ;  Miller  v.  Wetherby.  12  Iowa, 
415, 421 ;  WlUiamson,  is  Mon.  B.  329, 385 ;  supra,  n.  11 ;  post,  S|  306-408. 

14  Rogers  v.  Higglns,  48  III.  211, 216 ;  Stevens  v.  Parish.  29  Ind.  260, 
263 ;  Orapengetber  v.  Fejervary,  9  Iowa,  163, 173 ;  Shumaker  v.  John- 
son, 35  Iowa,  33, 35 ;  Miller  v.  Hine,  13  Ohio  St.  565,  668 ;  mpra,  n.  11 ; 
post,  H  400-104. 

15  Beckman  v.  Stanley,  8  Nev.  257, 361 ;  post,  S  894.    Consult  Stew. 
.  art  M.  <&  D.  i  174 ;  post,  i  407. 

16  Orapengetber  v.  Fejervary,  9  Iowa,  163,  174 ;  si^tra,  n.  14 ;  post, 
{404. 

17  Townsley  v.  Chapin,  12  Allen,  476, 479. 

18  Frostburg  v.  Hamill,  66  Md.  313,  815 ;  post,  U  287, 407. 

19  Smith  V.  WUson,  2  Met.  (Ky.)  235,  287. 

20  Hall  V.  Dotson,  65  Tex.  620, 524 ;  Pond  v.  Carpenter,  12  Minn.  430, 
432, 433.  ' 

21  Ploft,  22  894^408. 

§  237.  Wife's  oontraota  oonoerning  lier  statutory  separate 
property. — Separate  property  acts  do  not  enable  a  mar- 
ried woman  to  make  personal  contracts — this  is  uni- 
versally admitted.^  But  three  classes  of  her  contracts 
have  been  recognized  as  binding  on  her  statutory  sepa- 
rate property:'  (1)  Contracts  which  would  bind  her 
equitable  separate  property;'  (2)  contracts  which  are 
expressly  authorized  by  the  statute — as  when  a  statute 
empowers  to  make  contracts  "  relating  to,"  or  "  with  ref- 
erence to,"  her  property;*  (3)  contracts  which  are  im- 
pliedly authorized  by  statute — contracts,  without  the 
capaicity  for  makii^g  which,  she  could  not  possess,  use, 
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and  eojo;  her  property  as  it  was  Intended,  ander  the 
statnte,  tbat  she  should.'  On  some  of  these  oontraots, 
the  remedy  is  at  law,*  and  others,  it  is  in  equity;' 
and  on  still  others,  there  are  current  remedies  at  law 
and  in  equity.'  But  the  remedy  and  the  obligation 
must  be  kept  quit«  distinct.*  Unfortunately,  tlie  above 
distinctions  have  not  been  generally  reoosoized  or 
regarded,  and  it  is  almost  impos^ble  to  lay  down  ralea 
applicable  to  all  the  States.'*  The  burden  is  upon  the 
party  alleging  the  liability  of  the  property  to  show  that 
the  contract  is  one  that  binds  it." 

I  O'Didlrn.  lf0Trli,gi  In<].11t,  lU:  UcKee  n.  Rernolda,  sa  Iowa, 
im.gsj;  Pond  II.  Carpenlei.i:  Minn.  430,4321  Ameav.FiNler,4aH.H. 
KUXi;  aM£,Hi: poit.im. 

Aro.Eflp.mjTCKSl'e.r-ee.UWls.S^m'''      *"  ' 

a    Jiihrifon  I-.  Cunirainjja^iH  >",  J.  "Fii^ I);.  Kit,  IM.    9f * .B.e*J.ord  v. 

2W,  Hi  :  Ftnt  t>.  HhItc,  a  iomk.  443, ' 

«:  Hall  II.  Kcplealoii,  SI  Mil.  610,  K, , , . 

Min^:  »ol'leti.OiT,  HI  Miss.  aS,  ^i  Selpb  «.  Howluid.  a  Ulu. 

tMiSBTJ  PeiDherton  u.  John^nii, -in  Mn.  ni:,^:i:  Perldns  v.  EllloIC.  38 
y.  J.  Ea.  U.7,  im ;  9)  M.  ,r.  Vn  f--^  s:u.  ^'^  ■  P^nirs  n.  Lebnw,*!  M.  J. 
Eq.aen.fili  Wilson  11.  liiiiMii.  ii  ■  i  |.:  .:■,.  jti;  Yale  c.  D«lerer, 
I*  W.Y.aSMJa.OTfBiLlli.,       '  -■    '       s.  ST ;  Com  c.  Bab- 

ooclt.WN.  Y.BH.OMi  I'lLT  .  st.JC.  «>!  Graves  u. 

Pbniini!,a)atiio8t.Kn, 'ii .  '  >a.eLiw,iw:  Haii 

4  Kanball  v.  Berry,  13  Allen,  '43,  «  :  Ptumei  v.  Lord,  i  Allen, 
«lk4«:i:  Weit  II.  LarawB.; .  IS  Mich.  4M,  tea  IBatcbelder  v.  Saifeut, 
4TK.  ILte^iSH;  Baltey  v.  Pearson,  18N.  E. 77,86;  put,  (ZS& 

5  WUllHins  II.  Hugunln.  «  111.  HU,  Il« :  Cookaon  v.  Toole, »  111. 
117,110;  Mitchell  ti.CanKiiter,6ani.4TO,Sil;  Smith  n,  Kawe^l  Ind. 

SM;  Alblnii-LanCMN.^,  U6.!bl,!Ce;  FiKklnfc,  Holland. I>  N.y! 
«B,0t;  Halloa  «.  Oormler,  M  Pa.  BE.  «■);  Wleman  c.  ADderson.  li 
Pa.  St.  Ill,  317,118;  Kronkopv.  ehonU,IH  WlB.aH,n4:  Meyers  v. 
BahIe,«Wls'«K,«8;Bi>ard!i.  Bedolph,  28 Wis.  IW,  141;  Leonanl 
li.BDgan,a)  W]s.llW,Nf;  Toddo.  Lee,U  WlaM9,9«S:  ji«f.{!a9. 
8   Leonard  v.Boffan,  30  wis 

7  Btockloa  V.  Farle]',  10  W 

8  phl'ilps  p.  Otavwi,  »  Ohio  St  371.  389 ;  S  ■ 
Brndtord  i    Oreenway.  17  Ala.  197 ;  Johiimi.  ...  ( 

>   MacU}'ti.LOTQ,2e'cal.M7,a82';;xia(,t»i. 
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10  SeemorefaUypotC,  ${238,239,241. 

11  Tracy  v.  Keith,  11  Allen,  214,  215 ;  West  v.  Laraway,  28  Mich. 
464, 4«7 ;  PoUen  v.  James,  45  Miss.  129, 133 ;  poatj  {  857. 

•  2  888.  Wltt^B  contraoti  as  equitable  chargea  upon  her 
statatory  separate  estate. — When  a  separate  property  act 
gives  a  married  woman  capacity  to  make  certain  speci- 
fied contracts  with  respect  to  her  property,  or  to  charge 
or  encumber  it  only  by  contract  executed  with  certain 
formalities,  it  impliedly  restrains  her  from  making  any 
others,  or  any  without  such  formalities,  even  in 
equity;^  but  the  fact  that  courts  of  law  imply  from 
the  terms  of  a  statute  a  limited  capacity  to  contract, 
does  not  necessarily  prevent  courts  of  equity  from  rec- 
ognizing some  further  capacity.'  And,  though  some 
courts  have  taken,  as  it  is  believed,  the  true  ground, 
that  equity  has  nothing  to  do  with  statutory  separate 
property,'  the  majority  have  held,  that  statutory  estate 
is  bound  by  her  contracts  in  equity  precisely  as  it 
would  have  been  had  it  been  created  by  a  deed  to  her 
sole  and  separate  use  instead  of  by  a  statute.^  Whether 
a  particular  contract  is  binding  on  particular  statutory 
separate  estate,  depends  on  the  rule^  which  would 
determine  in  the  State  where  it  was  made,'  whether  the 
said  contract  would  be  binding  on  an  equitable  sepa- 
rate estate.''  Thus,  in  New  Jersey  the  contract  must 
be  beneficial  to  her,  or  must  be  an  express  charge;^ 
in  Kansas,  any  contract  is  irrebuttably  presumed  to 
have  been  intended  as  a  charge  and  to  be  binding,^ 
«tc.*®  Two  limitations  to  this  liability  have  been 
recognized:  (1)  She  cannot  charge  unless  she  can 
convey  H — a  rule  which  has  been  questioned,*'  but 
which  prevails  as  to  equitable  separate  estate ;  ^' 
(2)  if.  her  husband's  consent  to  her  conveyances  is 
required,  any  contract  of  hers  to  be  a  charge  must  be 
made  with   his  consent" — a  rule  also  questioned.^ 
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There  are  cases,  as  suggested  above,  which  deem 
charges  as  indirect  conveyances,  and  will  not  recognize, 
them  unless  executed  with  all  the  formalities  required 
of  a  conveyance.^'  A  power  to  convey  always  includes 
a  power  to  charge." 

1  Staley  v.  Hamilton ,  19  Fla.  275, 295 ;  Llllard  v.  Tamer,  16  Mon. 
B.  374, 376.  See  Tracy  v.  Keith,  11  Allen,  214, 215  ;  Koberison  v.  Braner, 
Zl  Miss.  242, 244  ;  Whltworth  v.  Carter,  43  Miss.  61,  71,  72 ;  Danbar  v. 
Meyer,  43  Miss.  679, 685 ;  infra,  n.  3.  Contrc^  Donovan,  41  Conn.  551, 
557  ;  Graves  v.  PliilUps,  20  Ohio  St.  871,  891 ;  5  Am.  Rep.  775 ;  InJ^n, 
n.  4. 

2  Todd  V.  Lee,  15  Wis.  365, 380.  See  Jones  v.  Crosthwaite,  17  Iowa, 
893,  403,  404. 

3  Maclay  v.  Love,  26  Cal.  367, 382 ;  West  v.  Laraway,  28  Mich.  464, 
465 ;  Cain  v.  Bunlcley,  85  Miss.  119, 145 ;  guprot  n.  1. 

4  Perkins  v.  Elliott,  22  N.  J.  Eq.  127,  129 ;  23  N.  J.  Eq.  526,  534  ; 
cases  collected  ante,  i  237,  n.  3. 

6   Rules  discussed,  ante,  {{1206, 207. 

6  ^nte,  {37. 

7  Scott,  13  Ind.  225, 228 ;  suprOt  n.  4.  But  see  Staley  v,  Hamilton, 
19  Fla.  275, 296. 

8  Perkins  v.  Elliott,  23  N.  J.  Eq.  526, 534. 

9  Wicks  V.  Mitchell,  9  Kan.  80, 87. 

10  See  cases  cited  ante,  {{  206, 207. 

11  Bressler  v.  Kent,  61  III.  428, 430 ;  14  Am.  Bep.  67 ;  Berry  v.  Bland, 
Smedes  <fe  M.  77, 83, 84  ;  Pond  v.  Carpenter,  12  Minn.  430. 

12  2  Bish.  M.  W.  {  212. 

13  Ante,i20S 

14  Radford  t>.  Carwile,  13W.  Va.  673,  674.  See  Hall  v.  Eccleston, 
87  Md.  510,  520 ;  Selph  v.  Howland,  23  Miss.  264, 267. 

15  2  Bish.  M.  W.  {  212. 

16  Staley  v.  Hamilton,  19  Fla.  275,  295  ;  ante,  {  236. 

17  Hall  V.  Dotson,  55  Tex.  520, 524  ;  ante^  {  286. 

§  289.  Wife's  oontraoti  binding  on  her  statntory  sepa- 
rate estate  by  virtue  of  the  statutes. — When  the  separate 
property  act  authorizes  a  married  woman  to  make  con- 
tracts "relating  to,"  or  "with  respect  to,"  or  "with 
reference  to,"  her  separate  property,^  the  question  is, 
what  contracts  do  so  relate,  etc.  ?  Whether  a  contract  for 
the  purchase  money  of  certain  property  is  a  contract 
relating  to  that  property  is  disputed.'  But  contracts 
for  the  cultivation,'  improvement,*  stocking,^  supply- 
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ing  with  tools,*  or  with  work  horses,^  of  her  separate 
farm,  are  contracts  relating  thereto ;  so  is  a  contract  for 
furniture  for  her  house ;  ^  but  not  a  contract  for  sup- 
plies for  the  family  ,•  or  for  the  purchase  of  a  saddle 
horse.*®  So  a  contract  providing  for  damages  for  an 
infury  to  her  property,  is  a  contract  with  reference 
thereto."  When  the  wife's  capacity  to  contract  with 
reference  to  her  separate  property  is  implied  from  her 
capacity  to  hold,  use,  and  enjoy  the  same,  as  being 
involved  therein,^*  the  question  is,  what  contracts  are 
necessary  and  proper  to  render  her  tenure,  use,  and 
enjoyment  of  the  property  as  full  and  beneficial  as 
was  intended?^'  Whether,  when  she  may  acquire  by 
purchase,  she  may  buy  on  credit,  is  disputed ; "  but,  if 
she  may  trade,  she  may  buy  a  bill  of  goods  on  credit,^* 
and  may  make  all  contracts  in  the  usual  course  of  bus!- 
ness.18  If  she  may  earn  for  her  own  use,  she  may  buy 
a  sewing  machine  to  do  her  sewing  on,"  or  a  piano  to 
give  lessons  on.^^  g^e  may  employ  counsel  to  litigate 
her  rights  to  her  property  ;  ^'  she  may  employ  servants 
and  laborers  thereupon;^  she  may  lease  It,^  make 
contracts  for  its  cultivation,^^  repair,  etc.,**  and  for  dis- 
posing of  its  produce.*'  Whatever  is  essential  to  make 
its  use  beneficial,  she  may  do.*  These  contracts  it 
must  be  remembered,  are  not  binding  on  her  person- 
ally,^ but  they  are  enforced  against  her  property,*^  in 
some  States  by  a  suit  at  law,^*  in  others  by  a  proceed- 
ing in  equity.'* 

1  Marshall  v.  Berry,  13  Allen,  43, 45 ;  mUe,  {  237. 

2  Pro.  Labaree  v.  Colby,  99  Mass.  539, 560.  C^Ura,  Jones  v.  Crosth- 
walte,  17  Iowa,  393,  402 ;  Miller  v.  Albertson,  73  Ind.  343,  345 ;  ante, 
{223. 

8    Batcbelder  v.  Sargent,  47  N.  H.  262, 264. 

4  Burr  v.  Swan,  118  Mass.  588, 539  ;  Batcbelder  v.  Sargent,  47  N.  H. 
262,  264,  266. 

5  Batcbelder  v.  Sargent,  47  N.  H.  262, 264, 266. 

6  McCormick  v.  Holbrook,  22  Iowa,  487, 489 ;  Batcbelder  v.  Sar- 
gent, 47  N.  H.  262,  264. 
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7  MltcbeU  v.  Smith,  82  Iowa,  484, 487. 

8  Harmon  v.  Garland,  1  Mackey,  1. 

9  Schneider  v.  Garland,  1  Mackey,  SEO. 

10  McDermott  v.  Garland,  1  Mackey,  498. 

11  Duren  v.  Getchell,  66  Me.  241, 248. 

12  Krouskop  v.  Shontz,  51  Wis.  204, 214  ;  Cookson  v.  Toole,  59  IlL 
515, 51U ;  Batchelder  v.  Sargent,  47  N.  H.  262, 266 ;  ante,  {  237,  n.  5. 

13  Meyers  v.  Rahte,  46  Wis.  656, 658. 

14  Pro.  Tlemeyer  v.  Turnquist,  85  N.  Y.  516, 521 ;  88  Am.  Rep.  674. 
See  cases  ante,  ^  ^4. 

15  Trleber  v.  Stover,  30  Ark.  727, 730 ;  Krouskop  v.  Shontz,  51  Wis. 
204,217. 

16  Plumer  v.  Lord,  5  Allen,  460, 462  ;  Frecking  v.  Rolland,  53  N.  Y. 
422  425. 

17  Williamson  v.  Dodge,  5  Hnn,  498, 499 ;  Dayton  v.  Walsh,  47  Wis. 
113, 120  ;  32  Am.  Rep.  757. 

18  Dayton  v.  Walsh,  47  Wis.  113, 120 ;  82  Am.  Rep.  757. 

19  Leonard  v.  Rogan,  20  Wis.  540,  542 ;  post,  H  962,  363. 

20  Cookson  v.  Toole,  59  111.  515,  520. 

21  Parent  v.  Callerand,  64  111.  97, 99. 

22  MitcheU  v.  Carpenter,  50  111.  470. 

23  Beard  V.  Redolph,  29  Wis.  136, 141. 

24  MitcheU  V.  Carpenter,  50  111.  470. 

25  Batchelder  v.  Sargent,  47  N.  K.  262, 266 ;  citations  supra,  n.  12. 

26  Doyle  v.  Orr,  57  Miss.  229, 232  ;  ante,  i  237. 

27  Johnson  v.  Cummingrs.  16  N.  J.  Eq.  97, 104, 106. 

28  Cookson  v.  Toole,  59  111.  515, 519 ;  post,  {  242. 

29  Stockton  v.  Farley,  10  W.  Va.  171, 175 ;  27  Am.  Bep.  6a6  ;  post, 
1 242. 

i  240.  Wife's  wills  of  statutory  separate  estate.— 
Whether  a  statute  enabling  a  married  woman  to  hold 
her  property  as  if  sole,  enables  her  to  will,  is  doubt- 
ful;^ but  a  statute  enabling  her  to  hold  and  convey 
does  not.^  Though  the  right  to  will  is  an  incident  to 
ownership,'*  a  married  woman  cannot,  it  is  said,  will 
her  statutory  separate  estate  without  express  authority ;  * 
the  same  rule  has  been  laid 'down  by  many  courts,  as 
to  equitable  separate  property .^  She  may  will  under 
an  express  statute,^  and  may,  under  such  a  statute,  will 
statutory  separate  estate,  although  it  was  passed  before 
any  separate  property  act.^  Wills  of  married  women 
are  discussed  in  another  chapter  of  this  work.^ 
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1  Pro.  Naylor  V.  Field,  29  N.  J.  L.  287, 288.    See  pott^  {  946. 

2  Barker  v.  Elliott,  8  Har.  (Bel.)  51, 50. 

3  Cavenaugh  v.  Anlchbacker,  36  Ga.  500, 506. 

4  Cain  V.  Bankley,  85  Miss.  119, 14&. 

5  Wilkinson  v.  Wright,  6  Mon.  B.  676, 577 ;  ante,  1 208. 

6  Sllsby  V.  Bullock,  10  Allen,  94, 95. 

7  Emmert  v.  Hays,  89  SI.  11, 16. 

8  Pb«t,  Si  34D-4{54. 

J  241.  Wife's  remedies  eoneerning  her  statatory  separate 
property.— : How  a  married  woman  shall  enforce  her 
rights  arising  out  of  her  statutory  separate  property  is 
usually  fixed  by  statute/  and  is  discussed  under 
"  Suits  of  Married  Women  " ;  *  when  she  may,  by  stat- 
ute, sue  as  if  sole,  she  cannot  sue  in  equity  unless  an 
unmarried  woman  could.' 

1  See  Md.  R.  C.  1878,  p.  482,  «  22. 

2  Bee  postt  li  iZTt  et  aeq. 

8   Frazler  v.  White,  49  Hd.  1, 8 ;  poaty  {  446. 

§  242.  Liabilities  of  statatory  separate  property.— A 
m.arried  woman's  statutory  separate  property  is  liable, 
with  her  other  property,  for  her  torts ;  ^  this  was  true  at 
common  law.'  It  is  also  lia^ble  on  any  contract  which 
falls  within  the  classes  already  discussed  as  binding 
it;'  the  main  question  being,  is  the  remedy  at  law  or 
in  equity  ?  Those  contracts  which  bind  it  on  the  ground 
that  it  is  treated  as  equitable  separate  property,^  are 
enforced  in  equity;*  those  which  render  it  liable  by 
virtue  of  the  statute,*  are  usually  enforced  at  law,^  the 
statutes  themselves  sometimes  determining  the  form 
of  the  remedy.'  It  is  not  liable  for  the  debts  or  on  the 
contracts  of  the  husband,'  unless  he  acted  as  the  wife's 
agent  in  fact.''  Whether  her  lands  are  bound  by  me- 
chanics' liens,  depends  upon  circumstances ;  ^^  the  lien 
is  to  secure  a  debt  arising  out  of  a  contract  by  the 
owner,  and  the  contract  must  therefore  be  made  by 
th^  wife,"  and  be  valid ; "  it  is  sufficient  if  it  is  valid  in 
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equity.^*  Remedies  against  the  property  of  married 
women  are  more  fully  discussed  in  the  chapter  on 
"Suits  of  Married  Women."  ^ 

1  Howard  v.  North,  5  Tex.  290, 299 ;  ante,  k  M  .*  poat*  8  458 

2  ^n<6,  {  66  ;  po«^  21  421-424.  . 

3  Ante,  i  237. 

4  Johnson  v.  Cummlngs,  16  N.  J.  Eq.  97, 104, 105  ;  ante,  9  238. 

5  Wicks  V.  Mitchell,  9  Kan.  80,  87 ;  Rogers  v.  Ward,  8  Allen,  887, 
890,  391 ;  Pond  v.  Carpenter,  12  Minn.  4;i0,  432  ;  King  v.  Mlttalbergrer, 
50  Mo.  182,  185  ;  Johnson  v.  Cummlngs.  10  N.  J.  Eq.  97, 105 ;  Perkins 
V.  Elliott,  22  N.  J.  Eq.  127, 129 ;  23  N.  J.  Eq.  526,  535 ;  Qraves  v.  Phil- 
lips, 20  Olilo  St.  371,  m  ;  5  Am.  Rep.  566 ;  Glass  v.  Warwltk,  40  Pa.  St. 
140, 145  ;  Stockton  v.  Farley,  10  W.  Va.  171, 175 ;  27  Am.  Kep.  666. 

6  ^?ite,  §238. 

7  Cookson  v,  Toole,  59  111.  515,  522 ;  Mitchell  v.  Carpenter,  SO  III. 
470,  521 ;  Williams  v.  Hugunin,  69  lU.  214,  219  :  18  Am.  Rep.  607  ;  West 
V.  Larawaj',  28  Mich.  464,  470  ;  Batchelder  v.  Sargent, 47  N.  H.  262,  2ft4  ; 
Krouskop  V.  Shontz,51  Wis.  204, 214  ;  Meyers  v.  Rahte,  46  Wis.  655, 658  ; 
Beard  v.  Redolph,  29  Wis.  136, 141 ;  Leonard  v.  Rogan,  20  Wis.  540,  542. 

8  The  statutes  of  the  particular  State  should  be  examined. 

9  Johnson  v,  Tutewllor,  35  Ind.  853,  355  ;  post,  2  243. 

10   Hobensack  v.  HoUman,  17  Pa.  St.  407, 414  ;  ante,  U  84, 88. 

U  See  Rogers  v.  Phillips,  8  Eug.  366 ;  Johnson  v.  TutewUer,  85  Ind. 
a53,  355 ;  Miller  v,  Holllngs worth, :« Iowa,  224  ;  Burdick, 24  Iowa,  418 ; 
Greenough  v.  WIggington,  2  Greene,  435  ;  Marsh  v.  Alford,  6  Bush, 
3M2  ;  Pell  V.  Cole,  2  Met.  (Ky.)  282,  284  ;  Jarden  v.  Pumphrey,  36  Md. 
861 ;  Klrby  v.  Tead.  13  Met.  149, 153 ;  Selph  v.  Howland,  23  Miss.  264  ; 
Gray  v.  Pope,  36  Miss.  116,  117 ;  Tucker  v.  Gest,  46  Mo.  339,  341 ; 
Hauptman  v,  Catlln,  20  N.  Y.  247,  248 ;  Spinning  v,  Blackburn,  13 
Ohio  St.  131 ;  Brlggs  v.  Titus,  7  R.  I.  441 ;  Knott  v.  Carpenter,  3  Head, 
542. 

12  Burdick  v.  Moon,  24  Iowa,  418. 

13  Klrby  V.  Tead,  13  Met.  149, 153  ;  Gray  v.  Pope,  85  Miss.  116, 117. 

14  Hauptman  v.  Catlin,  20  N.  Y,  247, 248. 

15  Post,  U- 42s,  et  aeq, 

§  243.  Bights  of  hosband  and  his  creditors  in  wife's  stat- 
utory separate  estate. — A  husband  has  the  right  to  pos* 
sess  his  wife's  property  so  far  as  suoh  possession  is 
involved  in  his  full  enjoyment  of  his  right  of  oohabita* 
tion ;  1  and  he  has  a  right  of  action  of  his  own  against  a 
third  party  who,  without  his  wife's  consent,  removes 
her  property  from  their  common  home ;  ^  but  he  can- 
not sue  one  who,  as  her  agent,  removes  her  property 
from  his  possession;"  and  he  cannot  sue  in  his  own 
name  for  the  recovery  of  her  property  itself,*    When 
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he  occupies  her  property  with  her,  the  law  does  not 
presume  that  it  is  under  his  control,^  he  does  not  fall 
within  the  definition  of  "owner"  thereof,®  nor  is  he 
liable  for  a  nuisance  thereupon,  unless  he  is  in  some 
way  actively  connected  with  such  nuisancer  He  may 
labor  thereupon  as  her  agent,*  or  even  make  improve- 
ments thereupon,'  without,  in  the  absence  of  actual 
fraud,^®  making  it  in  anyway  liable  for  his  debts.^^ 
The  general  effect  of  the  statutes  is  to  destroy  his  mar- 
riage property  rights ; "  but  a  statute  may  exempt  her 
property  from  his  debts  without  destroying  his  rights 
therein  at  all.'^  So,  a  statute  may  enable  her  to  receipt 
for  her  property,  without  affecting  his  common-law 
right  to  receipt  therefor."  He  cannot  steal  her  prop- 
erty,** though  she  may,  it  seems,  sue  him  for  torts  con- 
nected therewith.16  Unless  his  curtesy  is  destroyed  by 
the  statute  expressly,*'  or  by  her  disposition  of  her 
property  by  virtue  of  her  powers  thereover,**  he  has 
this  estate  at  her  death.*'  His  creditors  have,  as  a 
usual  thing,  no  rights  whatever  against  her  property,20 
unless  she  has  acquired  it  from  him  in  fraud  of  their 
rights.2i 

1  Walker  v.  Beamy,  86  Pa.  St.  410, 414  ;  anu,  U  14, 59. 

2  Rogers  V.  Roberts,  58  Md.  519,  523. 

3  Southard  v.  Piper,  36  Me.  84,  85. 

4  Dunnahoo  v.  Holland,  51  Qa.  147, 149. 

5  Fiske  V.  Bailey,  51 N,  Y.  150, 153. 

6  Davis  V.  Dodds,  20  Ohio  St.  473. 

7  nske  V.  Bailey,  51 N.  Y.  150. 153. 

8  Miller  v.  Peck,  22  W.  Va.  75, 79-97 ;  ante,  U  87, 130. 

9  Webster  v,  Hlldreth,  33  Vt.  457, 468  ;  ante,  §  131. 

10  Kirby  v.  Bums,  45  Mo.  234,  235 ;  Haswell  v.  Hill,  47  N.  H.  407. 
414;  an«€,|i87, 130, 131. 

11  Discussed  ante,  U  87, 130, 131. 

12  Vreeland,  16  N.  J.  Eq.  517,  522  ;  ante,  i  160. 

13  Logan  v.  McGill,  8  Md.  461, 470  ;  White  v.  Dorrls,  85  Mo.  181,  187, 
188. 

14  Clark  V.  Bank,  47  Mo.  17, 19. 

15  Thomas,  51  111.  162, 165  ;  ante,  {  49. 
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16  Mlnier,  4  Lana.  421.  But  see  Crowther,  55  Me.  8S8, 359 ;  Smith  v. 
Gorman,  41  Me.  405,  406:  Jackson  v.  Parks,  10  Gush.  550;  Martin  v. 
Ooff,  6  B.  I.  »2, 96 ;  ante,  U  62-56. 

17  Hatfield  v.  Bneden,  54  N.  Y.  280, 287. 

18  Johnson  v.  Cmnmings,  16  N.  J.  £q.  97, 106. 

19  See  Noble  v.  McFarland,  51  111.  226 ;  Freeman  v.  Hartman,  45 
111.  S7;  Cole  t7.  Van  Biper,  44  111.  58 ;  Hathon  v.  Lvon,  2  Mich.  98 ; 
Farr  v.  Sherman,  11  Mich.  83 ;  Tone  v.  Marvin,  15  Mich.  60;  Piper  v. 
Johnston,  12  Minn.  60 ;  Porch  v.  fries,  18  N.  J.  £q.  204 ;  Hatfield  v, 
Sneden,  54  N.  Y.  280, 287 ;  Curry  v.  Bott,  63  Pa.  St.  400  ;  Uiddings  v.  Cox. 
81  Vt.  607 ;  ante,  ?  161. 

20  Martin  v.  Goff,  6  B.  I.  92, 96. 

21  Discussed  ante,  99-131 
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CHAPTER  XIV. 

wife's  estate  in  husband's  BEAIiTT  —  DOWEB. 

Abt.  I.    Natube  and  Incidents  of  Doweb,  g?  244-264. 
II.    Babbino  and  Defeating  of  Doweb,  g§  26^ 
282. 
III.    Assignment  of  Doweb,  §§  283-300. 

ABTiciiE  I. — Natube  and  Incidents  of  Doweb. 

{  244.  Meaning  of  the  word  "  dower." 

2  245.  Origin  and  history  of  dower. 

{  246.  Dower  at  common  law  defined. 

{  247.  Dower  under  the  statutes. 

{  248.  Conflict  of  laws  as  to  dower. 

1  249.  Bequlsltes  of  dower. 

2  250.  Marriage  as  a  requisite  of  dower. 

2  251.  Husband's  death  as  a  requisite  of  dower. 

}  252.  Husband's  seisin  as  a  requisite  of  dower. 

2  253.  Kinds  of  property  subject  to  dower. 

2  254.  Kinds  of  estates  subject  to  dower. 

2  255.  Dos  de  dote  peti  non  debet. 

2  256.  Dower  In  equitable  estates. 

2  257.  Dower  In  partnership  estates. 

2  258.  Dower  and  other  encumbrances  —  Priorities. 

2  250.  Dower  and  purchase  money. 

2  260.  Dower  In  mortgaged  property  —  How  It  exists. 

2  261.  Dower  In  mortgaged  property  —  Bedemptlon  and  foreclosure. 

2  262.  Dower  before  husband's  death  —  Inchoate  dower. 

2  263.  Dower  before  assignment. 

2  264.  Assigned  dower — Incidents  of. 

§  244.    Meaning   of  tlie   word   <<  dower.'' — The   word 

** dower"  means  generally  a  certain  estate  of  a  wife  in 

the  lands  of  her  husband  —  dower  at  common  law ;  i  this 

estate  must  be  distinguished  from  a  wife's  estate  as 

heir.*    The  word  is  applicable,  strictly,  only  to  realty,* 

but  in  one  case  it  stood  so  connected  in  a  will,  that  it 

was  held  to  cover  a  share  in  personalty  as  well ;  *  so  it 
H.  <fe  w.  — so. 
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Is  made  by  statute  to  describe  an  estate  in  personalty.^ 
It  is  applicable  properly  only  to  an  estate  of  a  wife ;  • 
but  here  again,  statutes  have  changed  its  meaning  and 
made  it  cover  an  estate  of  a  husband  as  wellJ 

1  Qnerln  v.  Moore,  25  Minn.  482, 465 ;  poH,  i  246. 

2  Sntberland,  69  111.  481, 489 ;  Stewart  M.  <ft  D.  {  457. 

3  Hill  t'.  Mitchell,  5  Ark.  608,  611.  S.  P.,  Travellers  v.  Noland,  97 
Ind.  217 ;  Davis,  ^  Iowa,  24  ;  Perkins  v.  Little,  1  Me.  148  ;  Brack ett  v. 
Leighton,  7  Me.  383  ;  Dow,  36  Me.  211 ;  Bryant  v.  McCune,  49  Mo.  646  ; 
Lamar  v.  Scott,  3  Strob.  561 

4  Woodbury  v.  Mathewson,  17  Fla.  778, 783 ;  Adamson  t;.  Ayres,  5 
N.  J.  Eq.  349. 

6  Ark.  Dig.  1874,  }  2230 ;  Mo.  R.  S.  1879,  {  2186. 

6  PiMt,  S{  246,  247. 

7  111.  R.  S.  1880,  p.  425,  H  ;  Hurleman  v.  Hazlett,  65  Iowa,  256. 

§  246.  Origin  and  history  of  dower. — The  custom  of 
conferring  on  a  widow  for  life  a  portion  of  her  husband's 
lands,  of  allowing  her  dower,  is  so  ancient  that  neither 
Coke  nor  Blackstone  could  trace  it  to  its  source.*  It  is 
said  to  have  been  of  German  origin,'  also,  to  have  been 
brought  into  England  by  the  Normans.'  It  must  be 
distinguished  from  the  doa  of  the  civil  law,  still  known 
in  Liousiana,^  which  consists  of  a  portion  brought  to  the 
husband  by  the  wife.*  At  first  it  may  have  consisted 
of  a  gift  of  personal  property  from  the  husband  to  the 
wife,^  but  it  became  later  solely  an  interest  in  lands.^ 
So,  too,  it  was  one  fourth,  one  tenth,  and  one  half,  before 
it  became  settled  at  one  third  for  life.*  This  result  was 
due  to  English  statutes,^  which,  as  a  part  of  the  common 
law,  were  generally  adopted  in  the  United  States.*® 
But  later  statutes  have  much  modified  common-law 
dower,  both  in  England  and  the  United  States.**  Five 
kinds  of  dower  are  named  by  Littleton,  namely,  dower 
<zd  ostium  ecdesiae,  dower  ex  asaen  8u  patris,  dower  by 
the  custom,  dower  de  la  pluis  beale,  and  dower  at  com- 
mon law;*'  but  only  the  last  named  has  ever  been 
known  in  the  United  States.*^    However  obscure  its 


351  DOWER.  IfM 

origin,  its  object  has  never  been  doubted,  which  was  to 
secure  a  means  of  support  to  the  widow  and  children ;  ^* 
and  to  further  this  object  courts  have  always  favored 
the  widows  claim  for  dower" — life,  liberty,  and  dower, 
being  the  three  things  said  to  have  been  favored  by  the 
common  law.'* 

1  Hill  V.  MltcbeU,  5  Ark.  606, 610 ;  Wright  v.  Jennings,  1  Ball.  277, 
278 ;  Combe  v.  Young,  4  Yerg.  218  ;  1  Bcrlbner  Dow.  ch.  1,  {  1. 

2  See  1  Scrlbner  Dow.  cb.  1. 

3  See  citationB  tuprot  n.  h 

4  De  Young,  6  La.  An.  786. 

5  2  Blackst  Oom.  129 ;  1  Scrlbner  Dow.  cb.  1,  (  4. 

6  Wrigbt's  Ten.  191, 193 ;  1  Scrlbner  Dow.  cb.  1,  {  5. 

7  1  Scrlbner  Dow.  cb.  1,  {  7  ;  post,  {{  253,  254. 

8  1  Scrlbner  Dow.  cb.  1,  {  7. 

0  See  (UscuBsion  in  1  Scrlbner  Dow.  cb.  t. 

10  Ante,  i  6 ;  dlscnaBed  1  Scrlbner  Dow.  cb.  2. 

11  Post,  i  2^. 

12  Littleton,  {  51 ;  1  Scrlbner  Dow.  cb.  1,  {  26. 

13  1  Scrlbner  Dow.  cb.  1,  {  30. 

14  Banks  v.  Sutton,  2  P.  Wms.  702. 

15  Cbew,  1  Md.  163, 172, 173.  S.  P..  Co.  Lltt.  124,  b;  Banks  v.  Sutton. 
2  P.  Wma.  702  ;  Meigs  v.  Dlmock,  6  Conn.  462 ;  Laaber,  13  Barb.  106 '; 
Mabon  v.  Smith,  60  How.  Pr.  385. 

16  Bacon  on  Stat  of  Uses,  ed.  1642,  pp.  31, 32 ;  1  Scrlbner  Dow.  ch. 

§  246.  Dower  at  oommon  law,  defined. — Dower  at  com- 
mon law  is  the  life  estate^  of  a  wife*  in  one  third'  of 
all  the  legal ^  estates  of  inheritance^  of  which  her  hus- 
band is  seized^ at  any  time  during  coverture'  of  a  sole,^ 
beneficial,*  and  immediate  ^^  seisin,  and  which  any  issue 
of  theirs  might  directly  ^^  inherit.^*  This  estate  has 
three  stages,^'  namely :  (1)  Its  inchoate  stage,  extending 
from  the  time  of  the  marriage  or  of  the  acquisition  of 
the  property,  to  the  death  of  the  husband;^*  (2)  Its 
consummate  stage,  extending  from  the  death  of  tlie 
husband ;  ^^  (3)  its  assigned  stage,  extending  from  the 
time  it  is  set  off  to  the  widow.^^   This  was  the  only 
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marriage  estate  of  a  wife  in  her  husband's  realty  kn6wn 
to  the  common  law. 

1  See  Orrick  v.  Boehm,  49  Md.  72,  101 ;  Brown  v.  Collins,  14  Ark. 

2  Brooke,  eo  Md.  524, 633, 534 ;  post,  i  250. 

3  Mantz  v.  Buchanan,  1  Md.  Ch.  202, 208 ;  post,  {{  290-208. 

4  Gully  V.  Bay,  18  Mon.  B.  107, 113 ;  post,  2  255. 

5  Bucherldge  v.  Ingram,  2  Yes.  Jr.  668 ;  post,  U  253, 254. 

6  Seisin  discussed,  jXM^i  262. 

7  Price  v.  Hobbs,  47  Md.  359, 378  ;  post,  {  252. 

8  Chew,  1  Md.  163, 172 ;  post,  }  252. 

9  McCauley  v.  Grimes,  2  Gill  &  J.  318, 324 ;  post,  1 252. 

10  Houston  V.  Smith,  88  N.  C.  312, 313 ;  post,  ^  252. 

11  1  Scribner  Dow.  p.  228  ;  Park  Dow.  80. 

12  Spangler  v.  Stanler,  1  Md.  Ch.  36, 88 ;  post,  i  254. 

13  Moore  v.  Mayor,  8  N.  Y.  110, 113 ;  59  Am.  Dec.  473 ;  Wait,  4  N.  Y. 
95,99. 

14  Reifr  V.  Horst,  65  Md  42, 47  ;  post,  i  262. 

15  Sutliff  V.  Forgey,  1  Cowen,  89, 96 ;  post,  {  263. 

16  Joyner  v.  Speed,  68  N.  C.  236 ;  post,  {  264. 

i  247.  Dower  under  the  statates.— In  Calif omia,i  Col- 
orado,* Indiana,'  Iowa,*  Kansas,*  Louisiana,*  Minne- 
sota,T  Mississippi,^  Nevada,"  and  Texas,^®  common-law 
dower  has  never  existed,  or  has  been  abolished,  other 
analogous  estates  existing  in  its  place.  In  England," 
Alabama,^*  Arkansas,*'  Connecticut,"  Delaware,*^  Flor- 
ida,i«  Georgia,"  Illinois,i8  Kentucky,^*  Maine,«>  Mary- 
land,2i  Massachusetts,**  Michigan,''  Missouri,*-**  Nebras- 
ka,^ New  Hampshire,*  New  Jersey,''^  New  York,'* 
North  Carolina,®  Ohio,'<>  Oregon,**  Pennsylvania," 
Rhode  Island,"  South  Carolina,'*  Tennessee,'*  Vir- 
ginia,'* Vermont,*^  West  Virginia,'*  and  Wisconsin  ,-• 
common-law  dower  exists  in  a  more  or  less  modified 
form.  In  one  or  more  of  these  latter  States  the  statutes 
make  one  or  more  of  the  following  changes  in  common- 
law  dower :  possession,**  or  right  of  entry,**  is  substi- 
tuted for  seisin ;  the  interest  is  made  one  half  instead 
of  one  third,*?  dower  is  given  in  personal  property,*'  in 
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leaseholds,**  in  remainders,*^  in  equitable  estates;**  is 
limited  to  such  property  as  the  husband  is  seized  of  at 
the  time  of  his  death,*^  or  such  as  he  has  not  disposed 
of  by  deed  or  will;**  modifications  which  are  better 
understood  in  connection  with  the  discussions  in  the 
following  sections. 

1  Cal.  Civ.  Code,  1881,  {  173 ;  Beard  v.  Knox,  1  Cal.  252. 

2  Colo.  R.  8.  1877,  ?  1751. 

3  Ind.  R.  8. 1881,  ?  2483. 

4  Iowa,  R.  8. 1880,  {  2440. 

5  Kan.  R.  8. 1871,  S  2129. 

6  La.  Civ.  Code,  arts.  2337,  et  seq. 

7  Minn.  R.  8. 1878,  p.  572. 

8  Miss.  R.  8.  1880,  ^2  1170, 1171. 

9  Nev.  R.  8. 1873,  {  157. 

10  Tex.  R.  8. 1879,  W  2852,  et  »eq. 

11  3  and  4  William  IV.  oh.  105,  ch.  27,  HI ;  7  and  8  Vict.  ch.  68,  {  16 . 
24  Vict.  ch.  126,  22  26,  27. 

12  Ala.  Code,  1876,  2(  2232-2251 ;  Irvine  v.  Armistead,  46  Ala.  363,  371. 

13  Ark.  Dig.  1874,  {?  2210-2243 ;  McWhlrter  v.  Roberts,  40  Ark.  283, 
287 ;  Webb  v.  8mith,  40  Ark.  17, 23. 

14  Conn.  R.  8. 1876,  pp.  376,  377. 

15  Del.  R.  8. 1874,  p.  533. 

16  Fla.R.8. 1881,  pp.  476-480. 

17  Ga.  R.  C.  1878,  H  1763-1771,  4041-4048. 

18  DL  R.  8. 1880,  p.  425. 

19  Ky.  R.  8. 1881,  p.  527. 

20  Me.  R.  8. 1871,  p.  706. 

.  21  Md.  R.  C.  1878,  p.  397 ;  Relff  v.  Horst,  65  Md.  42,  47 ;  Price  v. 
Hobbe,  47  Md.  359, 381. 

22  Mass.  P.  8. 1882,  p.  740. 

23  Mich.  R.  8. 1882,  2  5733. 

24  Mo.  R.  8. 1879,^2186-2230,3290. 

25  Neb.  R.  8. 1881,  pp.  212-215, 227, 2S^,  393. 

26  N.  H.  R.  8. 1878,  pp.  474, 475. 

27  N.  J.  Rev.  18T7,  pp.  224,  298,  320-324, 483, 1245. 

28  N.  Y.  R.  8. 1882,  pp.  2197,  2198. 

29  N.  C.  Bat.  Rev.  1873,  pp.  839, 844  ;  Houston  v.  8mith,  88  N.  C.  312, 
313. 

90  Ohio  R.  8. 1880,  2341^)8-4194. 

81  Oreg.  G.  li.  1872,  pp.  584-687. 

32  Pa.  Pard.  Dig.  1876,  pp.  65, 66,  529, 530  ;  Davison,  95  Pa.  8t.  394. 

83  R.  I.  R.  8. 1882  pp.  636-«40. 
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34  S.  C.  R.  S.  1882,  }{  1796-1804. 

35  Tenn.  R.  8.  1873,  i^  239&-2419. 
30  Va.  Code,  1873,  pp.  853-866,  oeu 
37  Vt.  H.  S.  1880,  25  221&-2220. 

88  W.  Va.  H.  S.  1879,  pp.  498, 499 ;  Thornbury,  18  W.  Va. .    ' 

39  Wis.  R.  S.  1878,  |8  215^2163. 

40  Conn.  R.  S.  1875,  p.  376,  J  1. 

41  3  and  4  Wm.  IV.  ch.  105,  }  2. 

42  Ala.  Code,  1878,  J  2233. 

43  Ark.  Dig.  1874,  ^  2230. 

44  Mo.  R.  8. 1879,  5  2186. 

45  Ohio  R.  8.  1879,  §  2186. 

46  III.  R.  S.  1880,  p.  425,  {  1  ;  Md.  R.  C.  1878,  p.  397,  {  1. 

47  Ga.  R.  C.  1878,  g  1783  ;  Tenn.  R.  S.  1873,  {  2398. 

48  3  and  4  Wm.  IV.  ch.  105,  }  4. 

I  248.  Conflict  of  laws  as  to  dower. — As  a  general  rule, 
the  existence  and  incidents  of  dower  are  determined  by 
the  law  of  the  place  where  the  lands  lie,^  and  by  the 
law  in  force  at  the  time  of  the  husband^s  death,  if  he 
died  seized,*  and  by  that  in  force  at  the  time  of  aliena- 
tion if  he  had  disposed  of  the  property;'  for  dower  is 
not  the  result  of  a  contract,  but  is  an  institution  of  the 
law.* 

1  Newcomer  v.  Orem,  2  Md,  2R7,  305 ;  56  Am.  Dec.  717 ;  ante^  i  33. 
8.  P.,  Apperson  v.  Bolton,  29  Ark.  418 ;  Duncan  v.  Dick,  Walk.  (Miss,) 
281 ;  Lamar  i?.  Scott,  3  Strob.  662. 

2  RIddick  v.  Walsh,  15  Mo.  619,  538;  ante,  ?  33.  8.  P.,  Ware 
V.  Owens,  42  Ala.  212 ;  Lucas  v.  Sawyer,  17  Iowa,  517.  Compare  John- 
son V.  Van  Dyke,  6  McLean,  422 ;  Moore  v.  Kent,  37  Iowa,  20  ;  18  Am. 
Rep.  1 ;  Kennerly  v.  Missouri,  11  Mo.  204. 

3  O'Farrell  v.  8implot,  4  Iowa,  381 ;  Kennerly  v.  Missouri,  11  Mo. 
204. 

4  Martin,  22  Ala.  86 ;  Noel  v.  Ewing,  9  Ind.  37 ;  Higgins  v.  Breen, 
9  Mo.  4fJ7,  501 ;  Moore  v.  Mayor,  8  N.  Y.  110,  113  ;  59  Am.  Dec.  473 : 
Norwood  r.  Morrow,  4  Dev.  &  B.  442.  450 ;  Weaver  v.  Gregg,  6  Ohio 
8t.  547 ;  Melizet,  17  Pa.  8t.  449  ;  55  Am.  Dec.  573. 

§  249.  Beqnisites  of  dower. — Two  things  are  neces- 
sary to  the  existence  of  inchoate  dower — marriage  and 
seisin ;  ^  and  three  things  to  the  consummation  of  the 
right  of  dower — marriage,  seisin,  and  death  of  hus- 
band ;  2  to  the  actual  enjoyment  of  the  estate,  there  is 
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one  other  requisite— asaignment,'  Birth  of  issue  ia 
not  a  requisite ; '  Dot  even  the  possibility  thereof  is  nee- 
eaaary.andan  impotent  woman  may  have  dower;'  but 
it  ia  said  that  the  woman  must  bo  old  enougti  to  con- 
ceive before  her  husband's  death,*  though  no  matter 
how  old  she  is  at  the  lime  of  marriage,  she  may  have 
dower.'  Nor  ia  residence,' or  citizenship,*  any  longer, 
in  general,  a  requisite  of  dower. 

1    Denwn  v.  Nanny,  8  Barb.  BIS,  «2D  I  Price  V,  Hobbn,  n  Md,  MB, 
381 ;  anu,  i  Ue :  poll,  i  -s^. 

Dec.  aS^'WottTiN.'V.flS.  wi'l'oreeiiLCruiae,  lo4:n"!iw;?2iS;^SIi 


Pratt     T  ffl,     ICich  U 


I  SSO  Kairiog  aa  equu  to  down  Th  m  n 
must  be  the  lawful  wife  of  the  man  in  whose  property 
she  claims  dower  | '  and,  in  the  absence  of  statute'  sho 
must  be  Ms  wife  at  the  time  of  his  death.'  Some  author- 
ities seem  to  hold  that  the  marriage  must  be  not  only 
valid,'  but  legal  and  solemnized  in  facie  ecclesiw,  as 
well.^  But  in  the  Uoited  States,  at  least,  a  valid  mar- 
riage makes  the  parties  husband  and  wife  lo  all  intenta 
and  purposes,' and  a  marriage  by  consent— per  «er6« 
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deprcBsenti — if  valid,  is  sufficient  to  give  dower;*  the 
fact  that  her  husband  has  refused  to  consummate  the 
marriage  makes  no  difference.'  Nor  does  it  affect  her 
right  that  the  marriage  took  place  in  some  other  State 
or  country.^<*  In  suits  respecting  dower  rights,  mar- 
riage may  be  proved  as  in  other  civil  cases,*^  by  cohab- 
itation and  repute.^'  If  the  marriage  is  voidable  and 
not  avoided,  dower  exists ;  i'  but  a  void  marriage  cannot 
give  dower."  In  a  case  in  Kentucky  where  a  married 
man  had  imposed  on  a  woman  and  had  married  her, 
and  dower  had  been  allotted  her,  his  heirs  were  not 
allowed  in  equity  to  deprive  her  thereof.** 

1  Park  Dow.  7 ;  Coke  Lltt  31  o ;  1  Roper  H.  4  W.  833 ;  1  Scrlbner 
Dow.  ch.  8;  Jones,  28  Ark.  19, 21 ;  Denton  v.  Nanny,  8  Barb.  618, 630  ; 
Moore  v.  Mayor,  8  N.  Y.  110, 114 ;  68  Am.  Dec.  473. 

2  Allowing  dower  on  divorce :  Btewart  M.  <ft  D.  {  446 ;  post,  1 262. 

3  McCraney,  6  Iowa,  232, 250 ;  Stewart  M«  <ft  D.  }  446. 

4  Valid  and  legal  distinguished :  Stewart  M.  &  D.  \l  5, 43,  lij2. 

5  Shelford  M.  &  D.  35,  36 ;  2  Kent.  Com.  87,  n.  a ;  Dalrymple,  2 
Hogg.  Cou.  54, 68  ;  1  Scribner  Dow.  ch.  6. 

6  See  1  Scribner  Dow.  ch.  6,  }  12. 

7  Pearson  v.  Howey,  6  Halst.  13, 18, 21 ;  Stewart  M.  <ft  D.  }  86. 

8  Adams,  57  Miss.  267,263;  Donnelly,  8  Mon.  B.  113*;  Stewart 
M.  <&  D.  t  88. 

9  Brooke,  60  Md.  624, 634 ;  Stewart  M.  <fr  D.  {  104. 

10  Ilderton,  Black.  H.  145 ;  Moore  v.  Maj'or,  8  N.  Y.  110,  114 ;  50 
Am.  Dec.  473. 

11  Jones,  28  Ark.  19, 22, 25,  26 ;  Stewart  M.  <&  D.  {  136. 

12  Carter  v.  Parker,  28  Me.  509, 510 ;  Stewart  M.  <ft  D.  {J  132, 136. 

13  Higglns  V.  Breen,  9  Mo.  497,  501 ;  Lltt  S  38 ;  1  Oreenl.  Cruise,  154  ; 
1  Scribner  Dow.  ch.  8. 

14  Hlggings  V.  Breen,9  Mo.  497, 501.  S.  P.,  Jenkins.  2  Dana,  102; 
26  Am.  Dec.  437  ;  Smart  v,  Whaley,  6  Smedes  <&  M.  806  ;  1  Scribner 
Dow.  ch.  7,  §  3. 

15  Donnelly,  8  Mon.  B.  113. 

§  251.  Hnflband's  death  as  a  requisite  of  dower.  — The 
husband's  death  must  occur  before  that  of  the  wife  in 
order  that  her  right  of  dower  may  be  consummate,' 
vested,'  absolute.'  And  it  must  be  a  natural  death ; 
civil  death  does  not  give  dower,*  nor  is  an  absolute 
divorce  the  equivalent  of  death  in  this  connection.^ 
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His  death  may  be  presumed  from  his  long  absence,' 
and  may  be  proved  in  the  u^ual  ways' — for  example, 
by  reputation  in  the  family .^ 

1  Litu  {  36 ;  Park  Dow.  247 ;  Walt,  4  N.  Y.  95, 90  ;  ante,  {  249 ;  poat^ 
}263. 

2  Thornbury,  18  W.  Va.  522 ;  post,  {(  263, 264. 

3  Sntlifr  V.  Foisrey,  1  Cowen,  89, 96 ;  post,  H  263, 264. 

4  Woolbridge  v.  Lucas,  7  Hon.  B.  49,  51.  See  Lltt  33  b,  132  ft ; 
Platner  v.  Sherwood,  6  Johns.  Ch.  129 ;  1  Scrlbner  Dow.  650 ;  Stewart 
M.  <fr  D.  i  475. 

5  Stewart  M.  A  D.  ^  446. 

6  Stewart  M.  <&  D.  2  474.  See  Foulks  v.  Rhea,  7  Bush,  568  ;  Woods, 
2  Bay,  478.  ^ 

7  Bee  Moors  v,  De  Bervales,  1  Buss.  300  ;  Newmau  v.  Jenkins,  10 
Pick.  515. 

8  Cochrane  v.  Libby,  18  Me.  39, 42. 

§  252.  The  hiubaiid's  seisin  as  a  reqnisite  of  dower. — 
The  husband  must  be  seized  of  property  before  any 
dower  rights  can  attach  thereto.^  This  rule  was  very 
strictly  enforced  at  common  law.^  A  mere  right  of 
entry  into  land  held  by  another  under  claim  of  title 
was  not  enough,'  nor  was  a  judgment  before  execu- 
tion,^ though  this  has  been  changed  in  England  by 
statute,^  and  perhaps  in  this  country  by  construction  ,• 
actual  ownership  being  equivalent  to  seisin.'  The  rule 
as  to  technical  seisin  does  not  apply  to  incorporeal  here- 
ditaments.s  Seisin  in  law  is  as  effective  as  seisin  in 
fact  or  deed,  to  give  dower.*  Possession  under  a  war- 
ranty deed  is  prima  facie  evidence  of  seisin ; '®  and  the 
deed  under  which  land  is  held  need  not  be  recorded  to 
give  seisin,"  except,  perhaps,  where  there  is  no  dower 
in  equitable  estates,**  and  under  the  terms  of  certain 
registry  acts,  as  against  bona  fide  creditors  and  pur- 
chasers ;  IS  nor  is  one  seized  of  land  which  he  has  con- 
veyed away  by  an  unrecorded  deed,**  or  by  a  deed 
which  is  fraudulent  as  against  creditors,  such  deed 
being  merely  voidable  by  them.**  Wrongful  seisin  is 
sufiicient  to  give  the  wife  dower  as  against  her  hus- 
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band's  heirs  and  assigns.^*  The  seisin  must  be  benefi- 
cial," the  husband  must  be  seized  for  his  own  use.^* 
A  wife  has  no  dower  in  lands  held  by  her  husband  as 
administrator  ^*  or  trustee ;  ^  but  if  really  beneficial,  it 
makes  no  difference  how  short  a  time  it  lasts ;  '*  still  if 
in  one  transaction,  though  by  different  deeds,  the  title 
passes  in  and  out  of  the  husband,  as  when  property  is 
purchased  and  a  mortgage  is  given  for  the  purchase 
money,®  the  seisin  is  merely  transitory  and  no  right  to 
dower  attaches,®  even  though  there  be  considerable 
delay  before  the  execution  of  the  retransfer,**  and 
though  this  bo  made  to  a  third  party.®  The  seisin 
must  be  sole ;  *  there  is  no  dower  in  joint  estates,*' 
though  there  is  in  estates  in  common  ®  and  in  coparce- 
nary;^ but  if  the  joint  estate  is  destroyed  by  any 
other  means  than  the  husband's  assignment,'^  dower 
attaches.81  The  husband  must  have  the  immediate 
seisin  of  the  inheritance ;  ***  it  will  not  suffice,  for  exam- 
ple, if  ho  is  seized  of  a  life  estate  and  is  entitled  to  the 
inheritance  after  another  life  estate ;  ^  there  is  no  dower 
in  reversions  and  remainders  after  a  freehold  estate.** 
The  seisin  must  exist  at  some  time  during  the  cover- 
ture ;'*  but  it  need  not,  except  by  statute,**  exist  at  the 
time  of  his  death ;  "^  it  is  sufficient  though  he  part  with  it 
on  the  day  of  his  marriage  immediately  after  the  cere- 
mony ;  ^  but  if  he  give  a  bond  of  conveyance  before 
marriage  and  convey  in  accordance  therewith  after  the 
marriage,  the  second  conveyance  dates  back  to  the  time 
of  the  bond,  and  there  is  no  dower  ;"•  nor  is  it  sufficient 
if  he  Is  seized  after  a  divorce  a  vinculo,*^ 

1  Houston  r.  Smith,  88  N.  C.  312, 313.  S.  P.,  Butler  t).  Cheatham,  8 
Bush,  594  ;  Atwood,  22  Pick.  283;  Durando,  23  N.  Y,  33]  ;  Leach,  21 
Hun,  381 ;  Poor  v.  Horton,  16  Barb.  485 ;  Oalbralth  v.  Greene,  13  Serg. 
<ft  R.  85 ;  Pretts  v.  Bichey,  29  Pa.  St.  71 ;  ant^,  \  249. 

2  1  Scrlbner  Dow.  249 ;  Park  Dow.  24. 

3  Wlnnington,  2  CJold.  50, 60 ;  Thompson,  1  Jones,  430, 431 ;  Beards* 
lee,  6  Barb,  m  ;  Perkins,  \\  366-369 ;  1  Scrlbner  Dow.  255-267. 


359  DOWEB.  1 262 

4  Wltham  v.  Lewia,  1  Wlls.  48, 55 ;  Shelley,  4  Brown  Pari.  C.  510 ; 
Park  Dow.  26 ;  1  Scrlbuer  Dow.  257. 

6    3  and  4  Wm.  IV.  ch.  105,  {  2  ;  anU,  {  247. 

6  See  Borland  v.  Marshall,  2  Ohio  St.  SOS,  313. 

7  McClure  v,  Harris,  12  Mon.  B.  261, 266 ;  Keed  v.  Morrison,  12  Serg. 
A  B.  18, 21. 

8  1  Scribner  Dow.  267. 

9  Stevens  v.  Smith.  4  Marsh.  J.  J.  64, 65 ;  20  Am.  Dec.  205.  S.  P., 
Green  v.  Slter,  8  Cranch,247;  Bowen  v.  Collins.  16  Ga.  100;  Denis,  7 
Blackf.  572 ;  M.oun  v.  Edson,  39  Me.  25 ;  Chew,  1  Md.  163, 172 :  Atwood, 
22  Pick.  283;  Green  v.  Chelsea,  24  Pick.  78  ;  Ware  v.  Washlnffton,  6 
Smedes  <fr  M.  737 ;  Houston  v.  Smith,  88  N.  C.  312,  313 ;  Borland  v. 
Marshall,  2  Ohio  St.  308 ;  Welch  t'.  Bucklns,  9  Ohio  St.  331 ;  Secrest  v. 
McKenna,  6  Hlch.  Eq.  72.    Compare  CuiiT£SY,  ante,  \  155. 

10  Wheeler  v.  Smith,  50  Mich.  93, 94. 

11  Pickett  V.  Lyles,  5  S.  C.  275, 278.  S.  P.,  Kirby  v.  Vantree,  26  Ark. 
368,  370 ;  Sulton  v.  Jervis,  31  Ind.  265,  208 ;  Johnston  v.  Miller,  40  Ind. 
376 ;  17  Am.  Bep.  699 ;  Tyson  v.  Harrington,  6  Ired.  Eq.  329, 332. 

12  See  Kirby  v.  Vantree,  26  Ark.  368, 370 ;  post,  1 255. 

13  Stribllng  v.  Boss,  16  IlL  122,  124 ;  Talbot  v.  Armstrong,  14  Ind. 
254,250. 

14  Blood,  23  Pick.  80, 84 ;  Thomas,  10  Ired.  123,  124 ;  Norwood  v. 
Morrow,  4  Dev.  <fc  B.  442, 449 ;  Chester  v.  Greer,  5  Humph.  26,  '^. 

15  King,  61  Ala.  479, 481 ;  Withed  v.  Mallory,  4  Cush.  138, 140. 

16  Toomey  v.  McLean,  105  Mass.  122 ;  Bandolph  v.  Doss,  3  How. 
(Miss.)  205;  Hitchcock  v.  Harrington,  6  Johns.  2<j3;  5  Am.  Dec.  229; 
Park  Dow.  37 ;  1  Scribner  Dow.  268. 

17  Johnson  v.  Plume,  77  Ind.  166, 171 ;  McCauley  v.  Grimes,  2  Gill 
<&  J.  318, 325  ;  20  Am.  Dec.  434. 

IS    Gully  V.  Bay,  18  Mon.  B.  107, 114. 

19  Tillman  v.  Spann,  68  Ala.  102, 106. 

20  Cowman  v.  Hall,  3  Gill  <&  J.  398, 405. 

21  Boughton  V,  Bandall,  Noy,  64;  Sutherland,  69  111.  481,  486; 
Johnson  v.  Plume,  77  Ind.  166, 171 ;  Stanwood  v.  Dunning,  14  Me.  290, 
2W  ;  McCauley  i».  Grimes,  3  Gill  A  J.  318,  324 ;  20  Am.  Dec.  434  ;  Baw- 
llngs  V.  Lowndes,  34  Md.  630, 646 ;  Smith  v.  McCarty,  119  Mass.  519, 520. 

22  Fontaine  v.  Boatmen's,  57  Mo.  552, 558 ;  post,  H  259-261. 

23  Johnson  v.  Plume,  77  Ind.  166, 171 ;  McClure  v.  Harris,  12  Mon. 
B.  261, 286 ;  Gully  v.  Bay,  18  Mon.  B.  107, 114  ;  Gage  v.  Ward,  25  Me.  101, 
103  ;  Glenn  v.  Clark,  63  Md.  580, 605, 609  ;  Bawllngs  v.  Lowndes,  34  Md. 
639, 643  ;  Holbrook  v.  Finney,  4  Mass.  566,  569  ;  3  Am.  Dec.  243  ;  Clark 
t'.  Monroe,  14  Mass.  352;  Fontaine  v.  Boatmen's  57  Mo.  552,  558; 
Moore  v.  fisty,  6  N.  H.  479 ;  Stow  v.  Tifft,  15  Johns.  459 ;  8  Am.  Dec. 
266 ;  Gilbain  v,  Moore,  4  Leigh,  30,  32 ;  24  Am.  Dec.  704 ;  post,  Sg  259, 
260. 

24  Wheatley  v.  Calhoun,  12  Leigh,  264, 274 ;  37  Am.  Dec.  654 ;  post, 
il  259, 260. 

25  Glenn  v.  Clark,  53  Md.  680,  605, 606  ;  post,  {{  259,  260. 

26  Maybury  v.  Brien,  13  Peters,  21,  37;  Cockerill  v.  Armstrong,  31 
Ark.  580, 584  ;  Chew,  1  Md.  163, 172. 

27  Maybury  v.  Brien,  15  Peters,  21, 37.  S.  P. ,  Cockerill  v.  Armstrong, 
31  Ark.  680, 584 ;  Davis  v.  Logan,  9  Dana,  186 ;  Chew,  1  Md.  163,  172  ; 
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M  Ark.  19 ;  KOB>  .1.  Wllnon  . 


Lloyd  V.  Conover,  1  Du 
SmlUi.aiAM.  813;  Woo 
8lc«re, »  a.  I.  IM ;  pott, 

2»  Chew.  I  UdL  les.  it: 
JO   1  Sotlbnei  Dow.  33; 


II    Not  by  tanBbBnd'B  asalsiiinent :  CocksHll  v.  A 

SW ;  Kennedy,  S  Utncb.  IM :  Leech,  a  riuii,  J82 ;  1 
X33 ;  Uouu  V.  JuckaoD,  Gl>  M.  Y.  161 ;  Vanleei,  3  T 

f .  C.  112^13.    See  Bates.  1  Rarm.  L 


TBI :  Diiniim  p.  OBhoru,  1  jWe.  «M :  Weir  v.  Hampbrles,  4  Ired. 
Bq.  M !  Hnyrtar.  PhUl,  llq.  53 :  Watklns  o.  Thornton.  11  Ohio  St. 
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t  B.  447.  443;  Chealerr.  1 
If  marrtaffe  and  as^^amf 


I  288,  TlieMnfl*  of  property  inlgMt  to  doww.  —  Dower 
atlachea  to  all  hereditaments,  corporeal  or  iucorporeal, 
■which  savor  of  the  realty.'  Thus,  dower  may  be  atlowed 
In  lands  and  tooements;' inn  manor;'  Inan  advowson, 
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in  gross  or  appendant ;  *  in  tithes,  pensions,  and  eccle- 
siastical benefits  from  the  cro>;vn ; »  in  a  rent  service,  rent 
charge,  or  rent  seek ;  *  in  a  common  certain,  gross  or 
appendant ;  ^  (but  it  seems,  in  things  appendant,  only 
if  endowed  of  the  thing  to  which  they  are  appendant ;  8) 
in  franchises,  parcel  of  an  honor;'  in  a  piscary ,i<>  offi- 
ces," a  fair,"  a  market,^  a  dove  house,"  a  mill,'*  a 
ferry,'*  courts,  fines,  and  heriots,"  and  estovers .'^  So 
dower  attaches  to  such  mines  as  are  opened  by  the 
husband,''  or  by  his  heirs  before  the  assignment,®  and 
this,  not  only  to  the  extent  they  have  been  opened,  but 
to  their  fuU  extent;*'  whether,  too,  they  have  been 
abandoned  or  closed,  or  not ;  "^  but  she  cannot  open 
mines,28  this  would  be  waste.**  So,  she  has  dower  of 
such  turpentine  trees  as  her  husband  has  boxed  and  of 
enough  others  to  keep  up  the  same  number.^  In  some 
States  statutes  deny  dower  in  wild  lands ;  *•  and  it  has 
been  held  that  even  at  common  law  there  would  have 
been  no  dower  in  such  lands,^  because  it  would  be 
waste  to  cut  the  trees,'®  and  there  would  be  no  rents 
and  profits  otherwise ;  *  but  in  many  cases  it  has  been 
held  not  waste  to  clear  wild  lands,  and  dower  has 
accordingly  been  allowed  in  them,8<'  But  lands  con- 
nected with  a  dwelling,*'  or  used  for  pasture,'*  or  culti- 
vated at  all,"  are  not  wild  lands.  Bower  attaches  to 
land  covered  with  water,  as  there  can  be  no  waste  of 
such  lands.*^  But  there  is  no  dower  in  the  use  of  sur- 
plus water  of  a  river  for  hydraulic  purposes.**  Shares 
in  corporations  are  generally  deemed  personalty,**  and 
no  dower  is  allowed  therein;*'  but  in  some  cases, 
whether  on  the  ground  that  the  corporate  lands  were 
vested  in  the  individual  shareholders  and  the  corpora- 
tion merely  managed  them,  or  on  other  grounds,  dower 
has  been  idlowed  in  them  as  in  realty.*^  So  there  is  no 
dower  in  annuities,  unless  they  are  charged  on  land.*" 

H.  <fcW.  — 81. 
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in  England^  If  one  estate  in  fee  is  exchanged  for  an- 
other estate  in  fee,  the  widow  must,  both  at  common 
law^  and  by  statute,*  elect  to  take  dower  in  either  the 
original  or  the  exchanged  estate,  she  cannot  have  dower 
in  both;  but  there  must  have  been  a  technical  ex- 
change :  the  estates  must  have  been  of  the  same  quan- 
tity, i®  and  the  deed  must  have  been  one  of  exchange ; " 
for,  where  A  and  B  exchanged  lands  by  two  ordinary 
deeds,  A's  widow  was  allowed  dower  in  both  proper- 
ties, ^^  but  the  properties  need  not  have  been  of  the  same 
value.**  Determinable  fees  are  generally  subject  to 
dower,!*  except  that  if  the  estate  determines  before  the 
husband's  death  dower  does  not  become  consummate 
at  all.^  More  particularly,  if  the  estate  determines  by 
natural  limitation,  the  wife  has  dower  as  if  it  had  not 
determined  at  all,*"  as  where  tl^e  estate  escheats  to  the 
State  for  want  of  heirs,  the  wife  continues  the  husband's 
holding  and  has  her  dower.*^  If  it  is  determined  by 
the  entry  of  one  who  has  a  superior  title,  dower  deter- 
mines too.!*  When  a  base  or  qualified  fee  ceases,  so 
does  dower.!'  If  the  estate  is  determinable  under  a 
power  of  appointment,  dower  ceases  if  the  power  is 
exercised,  otherwise  not.™  (Of  course  there  is  no  dower 
at  all  in  a  mere  life  estate,  though  the  power  of  appoint- 
ing the  fee  be  annexed.'^)  If  the  estate  be  conditional, 
and  be  determined  by  entry  for  forfeiture,  dower  is  de- 
stroyed.22  If  the  estate  is  determinable  under  collat- 
eral limitations,  dower  is  determined  when  the  event 
happens.^  Whether  an  estate  determinable  under  a 
conditional  limitation  or  by  an  executory  devise,  con- 
tinues subject  to  dower  after  it  has  determined,  is  dis- 
puted, though  the  weight  of  opinion  seems  to  be  that  it 
does.^  Estates  in  remainder  or  reversion  expectant  on 
a  freehold  are  not  subject  to  dower,*  except  by  stat- 
ute,^ but  if  expectant  on  a  leasehold,  they  are ; "  if, 
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however,  the  precedent  estate  determines  during  cover- 
ture while  the  husband  has  the  inheritance,  inchoate 
dower  at  once  arises;^  if  the  intervening  estate  is 
merely  a  contingent  remainder,  dower  attaches  but  is 
defeated  if  the  remainder  vests.**  Hence  there  can 
be  no  dower  in  lands  assigned  for  dower.*®  Estates  in 
common 31  and  in  coparcenary'-' are  subject  to  dower, 
but  joint  estates  are  not.^  There  is  no  dower  in  trust 
estates,**  or  in  equitable  estates  at  common  law,*®  or  in 
partnership  estates,**  or  in  life  estates,  whether  for  the 
life  of  the  tenant*'  or  pur  aiUre  vic,^*  or  in  estates  at 
will,**  or  in  estates  for  yea^s,*®  except  by  statute,*^  or 
an  estate  of  pre-emption.*-* 

1  Conner  v.  Shepherd,  15  Mass.  164, 167  ;  Stevens  v.  Owen,  25  Me. 
94  ;  1  Scribner  Dow.  281. 

2  Chew,  1  Md.  163,  172 ;  Spangler  v.  Stanler,  1  Md.  Ch.  36,  38 ; 
Smith,  23  Pa.  St.  9 ;  mUe,  ^  246  ;  1  Scribner  Dow.  227, 281. 

3  See  discussion,  1  Scribner  Dow.  281, 282. 

4  Chew,  1  Md.  163, 172 ;  Kennedy,  29  N.  J.  JL  185 ;  supra,  n.  1. 

5  Buriss  v.  Page,  12  Mo.  858 ;  infra,  n.  37. 

6  MUdmay,  6  Coke,  41  a. ;  Co.  litt  424  a. 
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81b. 

9  Ark.  Dig.  1874,  J?  2112-2114  ;  111.  K.  8.  1880,  p.  427,  ?  17  ;  Mich.  R.  S. 
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25  Moody  v.  King,  2  BIng.  447 ;  9  Eng.  C.  L.  475 ;  Barker,  2  Sim.  249 ; 
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29  1  Scrlbner  Dow.  246. 
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J.  J.  451 ;  White  V.  Drew,  42  Mo.  561 ;  anU,  \  252. 

85   Oully  V.  Ray,  18  Mon.  B.  107, 113 ;  post,  {  266. 

36   Nicoll  V.  Ogden,  29  111.  323 ;  po*t,  \  257. 

87  Exton  V.  St.  John,  Finch,  388 ;  Bowles  v.  Poore,  1  Bulst  135  : 
Low  V.  Burron,  3  P.  Wms.  262  ;  People  v.  Gillis,  24  Wend.  201 ;  Lltt. 
\  56 ;  Park  Dow.  48, 68 ;  1  Scrlbner  Dow.  359. 

38  Low  V.  Burron,  3  P.  Wms.  262 ;  Edwards  v.  Bibb,  64  Ala.  475  ; 
Thompson  v.  Vance,  1  Met.  (Ky.)  669 ;  Fisher  v.  Grimes,  1  Smedes  A 
M.  107  ;  Burrls  v.  Page,  17  Mo.  358;  Gillis  v.  Brown,  5  Cowen,  388  ; 
Knlckerbacker  v.  Seymour,  46  Barb.  198  ;  Alexander  v.  Cunningham, 
6  Ired.  430. 

39  4  Coke.  22  a,  22  b  ;  1  Scrlbner  Dow.  369 ;  1  Wash.  Real  Prop.  191. 

40  Spangler  v.  Stanler,  1  Md.  Ch.  36.  37.  S.  P.,  Goodwin,  33  Conn. 
314  ;  Ware  v.  Washington,  6  Smedes  A  M.  737 ;  Joelckner  v.  Hudson, 
1  Sand.  215 ;  Reynolds  v.  Com.  Stark  Co.  5  Ohio,  204 ;  North  v.  Rossa. 
13  Ohio,  234,  363 ;  Murdock  v.  RatclifT,  7  Ohio,  119. 

41  Mass.  P.  S.  1882,  p.  735,  {  2 ;  Abbott  v.  Bosworth,  36  Ohio  St  605. 

42  Drennan  v.  Walker,  21  Ark.  639  ;  Wooley  v.  Magie,  28  111.  526 ; 
Davenport?  v.  Fauer,  2  111.  314 ;  Longworthy  v.  Heeb,  46  Iowa,  64  ; 
Bowers  v.  Keesecker,  14  Iowa,  301 ;  wells  v.  Moore,  16  Mo.  478. 

I  255.  Dos  de  dote  petit  non  debet.— As  dower  when 
assigned  is  a  life  estate,^  the  inheritance  in  lands  as- 
signed for  dower  is  subject  to  a  freehold,  and  therefore 
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another  dower  cannot  be  assigned  therein ;  ^  hence  the 
rule — Do8  de  dote  peti  non  debet,^  This  is  strictly  true 
when  the  lands  have  come  by  devise*  or  descent,*  for 
in  such  case  the  ancestor  died  seized,  and  the  widow's 
seisin  is  but  a  continuation  of  his,^  the  assignment  dat- 
ing back  to  the  time  of  his  death ;  ^  but  when  the  land 
has  been  aliened  by  the  husband  during  his  life,  his 
alienee  becomes  seized,  and  if  such  alienee  marries  be- 
fore the  alienor's  widow  has  her  dower  assigned,^  the 
requisites  concur,®  and  his  wife's  inchoate  dower  at- 
taches, and  when  he  dies  she  has  dower  out  of  dower.*® 
So  if  the  widow  of  the  heir  has  her  dower  assigned  be- 
fore the  widow  of  the  ancestor  has  her  dower  assigned, 
though  the  former  dower  ceases  when  the  latter  is 
assigned,  it  revives  again  when  the  latter  ceases.**  So 
in  any  case,  if  the  widow  dies  before  the  heir,  devisee, 
or  purchaser  dies  or  aliens  the  inheritance,  the  widow 
of  such  heir,  devisee,  or  purchaser,  will  of  course  have 
her  dower.**  The  same  thing  happens  if  the  widow, 
instead  of  djring,  waives,  forfeits,  or  otherwise  deter- 
mines her  dower.*'  If  the  assignment  of  the  first  dower 
has  not  been  by  metes  and  bounds,  an  analogous  re- 
sult is  sought  to  be  obtained  by  calculation.** 

1  Sioore  V.  Mayor,  8  N.  Y.  110, 113 ;  50  Am.  Dec.  473 ;  pogt^  i  264. 

2  Windbam  v.  Portland,  4  Mass.  884,  388. 

8  Glanv.  Lib.  6,  cb.  16 ;  Perkins,  f  315 ;  Park  Dow.  154-156 ;  1  Scrib- 
ner  Dow.  324 ;  D'Arcy  v.  Blake,  2  Scboales  &  L.  387. 

4  See  Steel  v.  La  Framboise,  68  111.  456 ;  McLeery,  65  Me.  172 : 
20  Am.  Bep.  683 ;  DQrando,23  N.  Y.  831 ;  9  Am.  Law  Beg.  630 ;  Beitzel 
V.  Bckard,  65  N.  C.  673;  Peckbam  v.  Howdeu,  8  B.  I.  160  ;  Apple,  1 
Head,  348. 

5  See  Hltchens,  2  Vern.  403  ;  Bobinson  v.  Miller,  2  Mon.  B.  284. 
288  ;  Beekman  v.  Kudson,  20  Weud.  53. 

6  Moore  v.  Mayor,  8  N.  Y.  110, 113 ;  59  Am.  Dec.  473 ;  post,  ?  264. 

7  See  Bobinson  v.  Miller,  2  Mon.  B.  284, 288 ;  Geer  v.  Hamblin,  1 
He.  54, 56 ;  1  Scribner  Dow.  ^1-^33 ;  Park  Dow.  156. 

8  See  Cregler,  1  Barb.  Cb.  588, 602 

9  Ante,  i2i9. 

10   Bustard,  4  Coke,  122  a  ;  Geer  v.  Hamblin.  1  Me.  54, 56 ;  Manning 
V.  Laboree,  33  Me.  843 ;  Durando,  23  N.  Y.  331 ;  Cregier,  1  Barb.  Cb. 
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598, 002 ;  Dunham  v.  Osborn,  1  Paige,  634 ;  Beltzel  v.  Eckard,  65  N.  C. 
673. 

11  Cregler,  1  Barb.  Ch.  598, 602 ;  1  Scrlbner  Dow.  827. 

12  Bear  v.  Snyder,  11  Wend.  592  ;  1  Scrlbner  Dow.  326. 

13  Geer  v.  Hamblln,  1  Me.  54,  56 ;  Elwood  v.  Klock,  13  Barb.  Stk. 
But  see  Leavltt  v.  Lamphrey,  13  Pick.  382 ;  23  Am.  Dec.  685. 

14  See  Fisher  v.  Grimes,  1  Smedes  <&  Si.  107 ;  Dunham  v.  Osborn, 
1  Paige,  634, 636 ;  1  Scrlbner  Dow.  329. 

g  256.  Dower  in  equitable  estates. — At  common  law 
dower  attached  only  to  legal  estates^— all  kinds  of 
uses  and  trusts  were  exempt ; '  for  instance,  trusts  cre- 
ated by  deed  or  will,'  an  equity  of  redemption,*  or 
property  which  has  been  paid  for  but  of  wliich  the 
deed  has  not  been  given.*  The  common-law  rule  still 
exists  in  Connecticut,'  Delaware,^  Florida,^  Georgia,* 
Maine,^®  Massachusetts,^^  Michigan,"  New  Hamp- 
shire,^ Oregon,^*  South  Carolina, **  Vermont,^'  and 
Wisconsin ;  ^^  except  that  in  Massachusetts  dower  ex- 
ists in  an  equity  of  redemption  by  statute,^*  and  in 
property  in  which  the  husband  has  a  perfect  and  com- 
plete equitable  title  by  construction.^'  On  the  other 
hand,  the  common-law  rule  has  never  been  followed 
in  Loiiisiana.20  It  has  been  abolished  by  statute  im- 
pliedly in  Arkansas,2i  and  expressly  in  England,** 
Alabama,®  Illinois,  ^  Kentucky,^  Maryland,'*  Mis- 
souri,*^  New  Jersey,'*  New  York,®  North  Carolina,'* 
Ohio,''^  Rhode  Island,'*'*  Tennessee,*'  Virginia,'*  and 
West  Virginia.'*  The  object  of  these  statutes  is  to  rem- 
edy the  common  law,  and  they  therefore  apply  to  all 
equitable  estates,'*  even  to  those  owned  by  the  husband 
before  the  passage  of  the  act,  if  the  right  of  no  third 
party  has  intervened.'^  But  equitable  estates  must  be 
distinguished  from  equitable  rights ;  58  in  a  mere  right 
there  is  no  dower."  It  is  therefore  generally  said  that 
in  order  to  entitle  the  wife  to  dower  the  husband's 
equity  must  be  perfect  and  complete*^ — it  must  be  au 
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interest  which  would  pass  to  his  heirs,  not  a  mere  right 
of  action  which  would  pass  to  his  personal  representa- 
tive.*^ Thus,  there  is  dower  in  land  which  the  husband 
has  bought  and  for  which  he  has  paid,  but  the  deed  of 
which  he  has  lost  before  recording  it;*'  so  there  is 
dower  in  an  equity  of  redemption,*^  whether  the  mort- 
gage was  made  before  or  after  marriage,**  and  with  or 
without  the  wife's  consent;**  but  if  made  before  mar- 
riage or  with  her  consent,  she  must  after  his  death 
contribute  ratably  towards  redemption,**  and  if  the 
property  is  sold,  is  dowerable  only  out  of  the  surplus.*^ 
It  must  be  such  an  equitable  estate  that  equity  would 
decree  the  legal  title;*'  there  is  no  dower  when  the 
trust,**  or  contraot,60  being  by  parol,  is  not  enforcible 
hi  equity.  In  the  case  of  a  contract  of  purchase,  when 
the  husband  has  paid  all  the  purchase  money ,*i  and  is 
entitled  to  the  specific  performance  of  the  agreement  to 
give  a  deed  for  the  land,**  the  wife  has  dower;  and 
when  he  has  paid  none  of  the  purchase  money,  she  has 
no  dower ;  **  but  whether  she  has  dower  when  he  has 
paid  a  portion  of  the  purchase  money  is  disputed,  some 
courts  holding  that  all  the  purchase  money  must  be 
paid,"  others  denying  this."  The  true  rule  seems  to 
be,  that  when  the  husband's  contract  g^ves  him  the 
right  to  the  property  only  after  payment  of  all  the  pur- 
chase money,  there  is  no  dower  unless  it  has  all  been 
paid;**  but  when  he  has  received  possession  of  the 
property,**  and  the  vendor  has  retained  the  title  only 
as  security,  or  has  relied  on  his  lien  for  the  purchase 
money,  the  wife  has  dower,**  subject  to  the  vendor's 
rights  ;M  and  after  her  husband's  death  has  a  right  to 
call  on  his  personal  representatives  to  pay  the  balance, 
she  contributing  her  share,**  or  if  the  property  is  sold 
to  pay  such  balance,  she  is  to  be  endowed  out  of  the 
Burplus,*'    Bat  there  is  no  dower  in  any  equitable  es* 
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tate  of  which  the  husband  is  not  seized  at  the  tune  of 
his  death,*^  for  if  he  has  aliened  it  absolutely,''  or  by 
way  of  mortgage,**  or  has  subjected  it  to  any  other 
lien,®  the  wife's  dower  is  defeated  absolutely  or  pro 
tanto,^  Still,  a  mere  agreement  to  convey  will  not  de- 
feat dower,  except  to  the  extent  of  the  purchase  money 
paid  thereupon ;  ^  and  if  the  husband  has,  by  means  of 
his  wife's  joinder,  put  a  mortgage  on  all  of  a  pieoe  of 
property,  he  cannot  without  her  joinder  dispose  of  the 
equity  of  redemption  so  as  to  defeat  dower  therein ;  * 
so  the  husband  may  rescind  a  contract  of  purchase 
before  it  has  been  fully  executed,  wittiout  subjecting 
the  property  to  dower.®  If  after  the  husband  has 
aliened  the  equitable  title  he  receives  the  legal  title,  he 
holds  such  title  in  trust  for  his  assignee,  and  there  is  no 
dower  in  W^ 

1  Chaplin,  3  P.  Wms.  229,  234  ;  D'Arcy  r».  Blake,  2  Scboales  A  Im 
887,  888,  389 ;  Smith  v.  Adams,  6  DeGex,  M.  '&  G.  712 ;  Powdrell  v. 
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4  Dixon  V.  SaviUe,  1  Bro.  C.  C.  826,  827 ;  Maybnry  v.  Brten,  15 
Peters,  21, 38. 

5  Williams  v.  Barrett,  2  Cranch  C.  C.  678. 
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§  257.  Dower  on  partnership  estates.— Whether  and 
tinder  what  ciroumstances  dower  exists  in  partnership 
estates  has  been  a  vexed  question ;  ^  for,  not  only  is  it 
far  from  settled  whether  and  when  partnership  realty- 
is  to  be  considered  personalty,*  but  even  granting  it  to 
be  realty,  there  remain  to  be  settled  the  priorities  as 
between  the  widow,  the  partnership  creditors,  and  the 
partners  themselves,^  Apart  from  the  widow,  the  rule 
seems  to  be :  That  real  estate  purchased  with  partner- 
ship funds  or  for  partnership  purposes,  is  in  equity 
chargeable  with  the  debts  of  the  partnership,  and  with 
any  balance  due  one  partner  on  the  winding  up  of  the 
business ;  and  that  the  surplus,  if  any,  is  to  bo  consid- 
ered and  treated  as  real  estate.^  This  surplus  alone  is 
liable  to  the  creditors  of  the  individual  partners.^*  And 
the  real  interest  of  each  partner  in  the  real  estate  is  his 
share  of  this  surplus*  on  an  account  taken  as  of  the  date 
of  the  dissolution  of  the  partnership.^  The  widow  holds 
under  her  husband,^  and  should  have  dower  only  out 

H.  &W.-82. 
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of  his  interest ;  ®  so  that,  although  there  are  cases  which 
hold  on  the  one  hand  that  partnership  property  is  per- 
sonalty, and  there  is  no  dower  therein  at  all,'**  and  on  the 
other  that  realty  is  realty  though  owned  by  partners,  and 
therefore  fully  subject  to  dower,"  the  true  rule  is,  that 
realty  bought  with  partnership  funds  or  for  partnership 
purposes  is  realty  at  law  subject  to  dower  as  if  held  in 
coninion,'^  unless  the  partners  have  by  express  agree- 
ment declared  it  to  be  personalty ;  *'  but  that  it  is  subject 
in  equity  to  a  trust "  in  favor  of  the  partnership  creditors 
and  of  any  of  the  partners  with  a  balance  due  him,** 
there  being  no  dower  in  case  the  property  is  needed  to 
pay  partnership  creditors,'*  or  a  balance  due  the  other 
partners,'^  but  there  being  dower  in  the  property,  if  it 
is  not  needed  for  such  purpose,'^  or  in  the  surplus  if  it 
is  only  needed  in  part  ;'*  provided,  however,  that  if  the 
property  is  sold  under  the  partnership  lien  during  cov- 
erture dower  is  defeated,**  and  that  the  wife  does  not 
have  to  join  in  a  deed  thereof  for  partnership  purposes,^ 
or  have  to  be  made  a  party  when  a  partnership  mort- 
gage thereupon  is  foreclosed."  If  there  is  an  express 
agreement  that  the  realty  of  the  partnership  shall  be 
used  for  paying  the  debts  of  the  firm,  there  is  no  doubt 
but  that  the  property  is  subject  to  the  trust  above 
described ;  ®  and  it  is  well  settled  that  such  an  agree- 
ment is  always  implied ;  2*  so  that  the  property  vests  in 
the  partners  subject  to  an  equitable  lien,  which  is  there- 
fore prior  to  the  dower  of  their  wives.®  If  the  lands  are 
sold  under  the  partnership  lien,  the  widow  has  no  dower 
in  rents  and  profits  accruing  before  the  sale.*  The 
realty  must  of  course  be  partnership  property,  or  it  will 
be  subject  to  dower  as  any  other  realty ;  ^  if  bought  by 
the  partners  it  is  prima  facie  partnership  property;* 
and  it  is  such  property  if  bought  with  partnership 
funds,*  or  for  the  use  of  the  flrm;^  but  it  is  not,  if 
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bought  for  and  charged  to  one  partner,^^  or  if  taken  in 
common  by  express  agreement.'* 
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2S  Loubat  v.  Nourse,  6  Fla.  850.  857 ;  Willet  v.  Brown,  66  Mo.  138, 147 ; 
33  Am.  Rep.  265w 

29  Drewry  v.  Montgomery,  28  Ark.  256, 260 ;  Hiscock  v.  Jaycox,  12 
Bank.  Keg.  507, 516. 

30  Boppv.  Fox,63IlL540,543. 

31  Smith,  5  Ves.  Jr.  189. 

32  Drewry  v.  Montgomery,  28  Ark.  266, 260.    See  at^i>rat  n.  13. 

J  268.  Dower  and  otlier  exLenmbraxiceB— Priorities. — 
Dower  is  an  encumbrance  or  lien.^  It  is  inferior  to  all 
liens  attaching  prior  to  marriage  or  to  the  acquisition 
of  the  property  by  the  husband,  and  to  all  other  liens 
attaching  with  the  legally  given  consent  of  the  wife ; 
but  superior  to  all  liens  attaching  during  coverture 
without  such  consent.  Thus,  dower  is  inferior  to  an 
antenuptial  mortgage^ or  judgment' against  the  hus- 
band, or  a  mortgage  on  property  when  purchased  by 
the  husband,^  or  a  mortgage  in  which  the  wife  joins ;  * 
so  when  property  is  bought  subject  to  a  trust,*  as  when 
the  vendor  has  an  equitable  lien  for  the  purchase 
money ,^  or  where  the  husband  before  marriage  has 
agreed  to  sell,'  or  when  the  property  is  bought  for  a 
partnership  and  is  subject  to  a  trust  for  partnership 
uses ;  •  it  is  also  inferior  to  any  lien  or  charge,  legal  or 
equitable,  having  its  inception  in  the  contract  of  pur- 
chase,!®  as  a  mortgage  for  the  purchase  money ; "  so  it 
is  inferior  to  the  lien  for  taxesj^  Ou  the  other  hand,  it 
is  superior  to  the  rights  of  the  husband's  heirs  and 
common  creditors,"  and  to  all  judgments  obtained 
against  him  during  coverture,^*  or  against  his  admin* 
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istrators  after  his  death ;  ^  to  the  rights  of  a  purchaser 
from  the  husband,^*  and  to  all  leases  or  encumbrances 
placed  upon  the  property  by  the  husband  alone , "  so 
it  is  superior  to  mechanic's  Uens.^^  As  a  general  rule, 
If  the  property  is  sold  under  a  lien  superior  to  dower 
during  coverture,  the  realty  is  changed  into  personalty 
and  dower  is  gone ;  *®  but  if  after  coverture,  dower  is 
awarded  from  the  surplus.^o  ^ny  g^ie  under  an  infe- 
rior lien  must  be  subject  to  dower, '^  So  if  the  prior 
lien  is  satisfied  there  is  dower.  ^* 

1  Barnett  v.  Oaines,  8  Ala.  373, 374  ;  poatt  {  282. 

2  Heth  V.  Cocke,  1  Rand.  344,  346  ;  posty  ii  260, 261. 

3  Jones  v.  Miller,  17  S.  C.  380,  332,  386. 

4  Carll  V.  Butman,  7  Me.  1C2 ;  4  Kent,  50 ;  1  Scribner  Bow.  591 ; 
pott,  i  260. 

5  Mantz  v.  Buchanan,  1  Md.  Ch.  202, 204  ;  post,  {{  260,  261. 

6  Cowman  v.  Hill,  3  Gill  &  J.  308,  405. 

7  Hugunin  v.  Cochrane,  61  111.  302, 305 ;  2  Am.  Rep.  3ai ;  post,  ?  2591 

8  AdicinH  V.  Holmes,  2  Cart  197, 190  ;  (snte,  {  252. 

9  Willet  V.  Brown,  65  Mo.  138, 148 ;  33  Am.  Rep.  265 ;  wite,  {  237. 

10  Price  v.  Hobbs,  47  Md.  359,  382  ;  ctnte,  {  252  ;  post,  {  259. 

11  Fontaine  v.  Boatmen's,  57  Mo.  652, 568  ;  post,  {  260. 

12  Trowbridge  v.  Sypher,  55  Iowa,  352, 350. 

13  Croker  v.  Fox,  1  Root,  227,  228  ;  Calder  v.  Bull,  2  Root,  60,  52 ; 
Tarploy  v.  Gannaway,  2  Cold.  246, 248. 

14  Sisk  V.  Bmlth,  6  111.  503,  608 ;  Benoit  v.  Beard,  4  Md.  Ch.  319,  321 ; 
Combs  V.  Young,4  Yerg.  218,226 ;  26  Am.  Dec.  223 ;  Tarplay  v.  Oanua- 
way,  2  Cold.  246, 248, 249. 

15  Phinney  v.  Johnson,  15  S.  C.  158, 160. 

16  Stoughton  V.  Leigh,  1  Taunt.  410 ;  Bisk  v.  Smith,  6  III.  503,  507 ; 
Gerry  v.  Stinson,  60  Me.  186, 191 ;  Combs  v.  Young,  4  Yerg.  218, 226  ;  28 
Am.  Dec.  225. 

17  Benson  v.  Scot,  8  Lev.  385,  386 ;  Davis  v.  McDonald,  42  Ga.  205, 
209 :  Mowbry,  64  111.  383 ;  Taylor,  55  111.  252 ;  Sutherland,  (?)  111.  481 ; 
Miller  V.  Bteffer,  32  Midi.  194  ;  Grady  v.  McCorkle,  57  Mo.  1T2  ;  17  Am. 
Rep.  676 ;  post,  i  268. 

18  Bishopv.Boyle,9Ind.  169, 171.  S.  P.,  Gove  v.  Cather,  23  III.  634  ; 
Mark  v.  Murphy,  76  Ind.  534  ;  Van  Vronder  v.  Eastman,  7  Met.  157. 

19  See  Irvine  v.  Armistead,  46  Ala.  363 ;  Kintner  t'.  McRae,  2  Cart. 
453 ;  Dean  v.  Phillips,  17  Ind.  406,  409  ;  Robbins,  8  Blackf.  174 ;  Brown 
V.  Williams,  81  Me.  403 ;  Queen  v.  Pratt,  10  Md.  6 ;  Bisland  v.  Hewett, 
11  Smedes  &  M.  164 ;  Bell  v.  Mayor,  10  Paige,  49, 55 ;  Sandford  v.  Mo- 
Lean,  3  Paige,  117  *  23  Am.  Dec.  TTi ;  Titus  v.  Neilson,  5  Johns.  Ch.  452, 
457 ;  Folsom  v.  Rhodes,  22  Ohio  St.  435, 436 ;  Directors  v.  Roger,  48  Pa. 
St.  131 ;  Rose,  6  Heisk.  533 ;  Wilson  v.  Davisson,  2  Rob.  (Va.)  398  ;  posi, 
{261. 
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20  King,  100  Mass.  224«  226  ;  Smith  v.  Jackson  Jl  Edw.  28,  85.  See 
Green  v.  Causey,  10 Ga.  435  ;  Simons  v.  Iiatlmer|ft7  Ga.  4iN) ;  Bobbins, 
8  Blackf.  174 ;  Sandford  v.  McLean,  3  Paige,  117 ;  23  Am.  Dec.  773 ;  pottt 
k  161 ;  wiU,  i  267. 

21  Davis  17.  McDonald,  42  Ga.  205, 207. 

22  Mayo  v.  Hamlin,  73  Me.  182, 185 ;  pott,  {  281. 

§  259.  Dower  and  purchase  money.— As  a  general  rule, 
every  kind  of  lien  for  the  purchase  money  of  Land  is 
superior  to  the  purchaser's  wife's  right  of  dower.  If  the 
vendor  retains  his  legal  title  to  the  land  as  security,  this 
is  superior  to  dower ;  *  so  is  his  equitable  lien  superior, 
in  States  where  a  vendor's  equitable  lien  is  recognized,* 
though  he  has  parted  with  his  legal  title ; '  provided, 
however,  that  if  he  has  taken  other  security,  his  ven- 
dor's lien  is,  in  the  absence  of  express  agreement^ 
gone,*  so  that  even  if  he  obtains  judgment  against  the 
purchaser  for  the  purchase  money,  he  thereby  loses 
his  equitable  lien,'^  and  the  judgment  is  subsequent  to 
dower.'  It  is  very  common  for  the  purchaser  to  take  a 
mortgage  for  the  purchase  money,  and  it  is  almost  uni- 
versally admitted  that  such  a  mortgage  is  paramount 
to  dower  without  the  joinder  of  the  wife  therein,^  the 
husband's  seisin  being  instantaneous.^  The  mortgage 
and  the  deed  may  of  course  be  different  papers;*  and 
they  need  not  be  between  the  same  parties,'*  for  a  third 
party  who  has  lent  the  purchase  money  and  taken  a 
mortgage  therefor  has  the  same  rights  as  the  vendor 
would  have  had,  '*  as  when  A,  B,  and  C  meet  together, 
and  A  deeds  to  B,  and  B  mortgages  to  C,  who  has  lent 
him  the  money  to  make  the  purchase  with.'^  j^q^  need 
the  deed  and  mortgage  be  of  the  same  date,''  or  deliv^ 
ered  '*  or  recorded  "  at  the  same  time  :  the  point  is  that 
they  must  be  a  part  of  one  and  the  same  transaction.'* 
The  burden  of  proof  to  show  this  is  on  the  defendant 
(the  vendor);"  he  may  show  it  by  oral  evidence.'* 
If  the  two  papers  were  recorded  at  the  same  time,  they 
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Are  presumed  to  have  been  one  transaction,^  thou^ 
the  mortgage  be  to  a  third  party ;  ^  and  if  they  are  be- 
tween the  sane  parties,  of  the  same  date,  acknowledged 
before  the  saone  officer,  they  are  presumed  the  same 
-transaction,"  Ihoiigh  recorded  at  different  times.**    A 
delay  i»f  IxiB  mionths  before  the  execution  of  the  mort- 
gage was  lieUL  not  to  affect  the  mortgagee*s  rights  when 
it  had  been  m  part  of  the  original  contract  of  sale  that 
the  mortgage  should  be  given,^  but  otherwise  such  de^- 
lay  would  Ihavo  been  fatal.^*    And  if  tlie  purchaser 
psys  off  th»  original  mortgage  with  money  borrowed 
oDtt  a  mortgj^ge  on  the  same  property,  such  latter  mort- 
gage is  inferior  to  dower.*^    These  rules  apply  though, 
fthe  wife  is  an  infant,^  and  though  the  mortgage  is  in 
ithe  form  eil  a  deed  of  trust.*^    Whether  the  veiidor 
ireserves  his  lien  or  takes  a  mortgage,  very  nearly  th& 
isame  rights  result^  and  the  rules  applicable  to  mort- 
^gs^es  applj^-^    Thus,  the  wife  has  dower  against  all 
persons  except  the  mortgagor,  or  vendor,  or  assigns ;  ^ 
£he  anay  barve  dower  till  the  claim  of  such  parties  is 
.asserted;**  if  the  lien  is  discharged  by  payment,  sh© 
lias  dosver  in  the  land ;  '^  after  her  husband's  death  sh& 
may  caJ^^on  his  personal  representatives  to  satisfy  the 
.lien,'^orlLB:i;«the  other  realty  exhausted  for  this  pur- 
pose ;^  if  the  Ben  is  enforced  during  Iier  husband's  life 
her  dower  is  gone;"  if  after  his  death^she  has  dower 
in  the  surpihis  ;*  in  aiiy  case  the  pureliaser  takes  the 
;  land  free  <jt  dower ,'^  if  she  has  been  made  a  party  to 
the  proceesffing.*'    The  vendor's  lien  is  on  the  land,  not 
■  on  the  rents  and  profits.*®    The  husband  may  reconvey 
the  land  to  the  vendor  in  satisfaction  of  the  lien,**  pro- 
vided tliait  this  Is  not  done  to  defeat  the  wife's  rights.** 
'There  anB  statutes  declaratory  of  this  law  ;*^  others  en- 
,  able  the  liusbaiid  to  sell  the  land  clear  of  the  wife's 
rights  t»  pay  off  the  vendor's  lien;^'  others  make  a 
^mortga^lor  tli«  purchase  money  inferior  to  dower »*^ 
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»  Ark.  SI;  Blrnle  r.  Maln.SR  Ark.  ^1 1  drenenu  V.  noMwIck,  %  On. 
PBlmer,"i  BlMWM^tt;  tSoiubs  u'sttrisoiiA)  IowS,«Bi; 'Barnes  r! 
12  Hon.  R  ITS ;  kcCinre  e.  Harris.  W  Mon.  B.  Ml ;  Glenn  t..  clErtTBd 
MO.  asD ;  Wslton  «.  Hnrgroves,  42  Mlsa.  18 :  CocKe  i..  mUlv, «  aOu. 
aii  Warner  II.  Van  AlBtynp.aPalge,  613:  Kirhy  IP.  l)altnn,li)Qv.Ch. 
l«i  Firestone,  3  Ohio  81.  «»!  Prltlm,  Rllnhey.MPn,  St  71 ;  Boj^f. 
UwUb,  S  Uetek.  3SS  i  Wllwn  c.  DavIWOD,  2  Rob.  (Va.)  lU. 
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Illinois,  Indlima,  Iowa,  Kentncty,  Karylttinl.  Ulchkran.  MMaslppfr 
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exisunee  la  doubtful  In  Connectlent.  Delaware,  aiid  MaisnFhusetlsc 
Hire  *  W.  noleB,  1  LecwL  Cas.  In  Eq.  «1 ;  1  Wash.  Real  Prop.  B»,  ii  : 
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604 ;  McCauley  v.  Grimes,  2  OUl  &  J.  318, 321 ;  20  Am.  Dec.  4U ;  King 
V.  Stetson,  11  Allen,  407,  408 ;  McGowan  v.  Smith,  44  Barb.  232,  237  ; 
Welsh  V.  Backlns,  9  Obio  St.  831,  333 ;  Jones  v.  Parker,  51  Wis.  218, 223. 

12  Jones  i'.  Parker,  51  Wis.  218,  223.  Compare  Spencer  v.  Lee,  19 
W.  Va.  179, 193. 

13  Gammon  v.  Freeman,  21  Me.  101, 103 ;  Kawllngs  v.  Lowndes,  34 
Me.  639, 642. 

14  Pontalne  v.  Boatmen's,  57  Mo.  552, 558, 

15  McGowan  v.  Smith,  44  Barb.  232«  238 ;  Wheatley  v.  Colhonn,  12 
Leigh,  204, 274 ;  37  Am.  Bee.  654. 

16  Gage  V.  Ward,  2S  Me.  101, 103  ;  Rawlings  v.  Lowndes,  34  Md.  639, 
643 ;  Smith  v.  McCartney,  119  Mass.  519, 520 ;  King  v.  Stetson,  11  Allen» 
407, 403 :  Fontaine  v.  Boatmen *s,  57  Mo.  652, 560 ;  Stow  v.  Tiift,  15  Johns. 
459,  463;  «  Am.  Dec.  aP6 ;  Wheatley  v.  Calhoun,  12  Leigh,  264,  274 ; 
87  Am.  Dec  654 ;  Gilliam  v.  Moore,  4  Leierh,  30, 32 ;  24  Am.  Dec.  701. 

17  Grant  v.  Dodge,  43  Me.  489, 490;  Fontaine  v.  Boatmen's,  57  Mo. 
662,558. 

18  Fontaine  v.  Boatmen's,  57  Mo.  6S2, 559. 

19  Pendleton  v.  Pomeroy,  4  Allen,  510, 511. 

20  Moore  v.  Rollins,  45  Me.  493,  494 ;  Glenn  vw  Clark,  53  Md.  580,  e05» 
006 ;  Cunningham  v.  Knight,  1  Barb.  399. 

21  Moore  v.  Bollins,  45  Me.  493, 494, 495. 

22  MoGowan  v.  Smith,  44  Barb.  232, 239L 

23  Wlieatley  v.  Calhoun,  12  Leigh,  264,  2M;  87  Am.  Dec  654.  See 
Kittle  V,  Van  Dyck,  1  Sand.  Ch.  76, 81. 

24  BawUngs  v.  Lowndes,  84  Md.  638, 642. 

25  Gage  v.  Ward,  25  Me.  101, 103 ;  Westfall  v,  Hintze,  7  Abb.  N.  a 
236 ;  Calmes  v.  McCracken,  8  S.  C.  87, 99. 

28   Glenn  V.  Clark,  53  Md.  580, 604. 

27  Geocge  v.  Cooper,  15  W.  Va.  666, 67^ 

28  Seejio««,M2e0.261. 

29  Boynton  v.  Sawyer,  85  Ala.  497,  600 ;  Rawlings  v.  Lowndes,  34 
Md.  639, 642 ;  Whitehead  «w  Middleton,  2  How.  (Miss.)  692, 696. 

30  Thompson ,  1  Jones,  4ML  See  Tucker  v.  Field,  51  Miss.  19 ;  Pickett 
-v.  Buckner,  45  Miss.  226 ;  Tarpley  v.  Gunnaway,  2  Cold.  2^ ;  James  v« 
Fields,  5  BEeisk.  394  ;  Perkios  v.  McDonald,  3  Baxt.  343. 

81  Bullftrd  V.  Bowers,  10  K.  H.  600,  502l 

82  Warner  v.  Van  Alstyne,  3  Paige,  613.    See  post,  1 2ai. 

83  Caroon  v.  Cooper,  63  N.  C.  386, 388.    See  post,  1 261. 

84  Consalt  cases  fn/ro,  n.  85 ;  po«e,  2  261. 

85  Brooks  V.  Woods,  40  Ala.  538,  641.  S.  P.,  Wlllett  v.  Beatty,  12 
Mon.  B.  172;  Warner  v.  Van  Alstyne,  3  Paige,  513;  Thompson,  I 
^ones,  430 ;  Klutts,  5  Jones  1^.  80 ;  Wtntams  v.  Woods,  1  Humph.  408. 

8ff  Barnes  v.  Gay,  7  Iowa,  28 ;  Naa.  Lit.  v.  Lowe,  1  Mon.  B.  257 ; 
BIsland  tu  Hewett,  11  Smedes <ft  M.  164 ;  Riddlcle  v.  Walsh,  15 Mo.  519 ; 
Williams  v.  Woods,  1  Humph.  408 ;  Wilson  v.  Davlsson,  2  Rob.  Va.  384. 

87  McArthur  v.  Porter,  1  Ohio,  99,  101.  See  Wlllett  v.  Beatty,  12 
3ion.  B.  172 ;  Smith  v.  Gftrdner,  42  Barb.  357 ;  post,  i  261. 

38  Wltaon  V.  Ewing,  79  Ky.  JM9, 550. 

39  B&igv^nln  v.  Cochrane,  51  lU.  802, 306 ;  2  Am.  Rep.  806 ;  ante,  1 266L 
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40  Hugunin  v.  Cochrane,  51  111.  302, 905 ;  2  Am.  Bep.  SOS ;  s>o*t,  |  26S» 

41  Baker  v.  McCune,  S2  Tnd.  339, 341 ;  ante,  i  247. 

42  Melone  v,  Armstrong,  73  Ky.  248, 249. 

43  Slaughter  v.  Culpepper,  44  Ga.  319,  320l 

I  230.    Bowar  in   mortgaged  lancb. — When   land   i»> 
mortgaged,  the  mortgagee  holds  the  mortgage  simply 
as  security ;  *  his  interest  is  a  chattel  interest  which  goes-: 
to   his   personal   representatives  on   his    death,^  and. 
though  he  has  the  legal  title  to  the  property,  at  all. 
events  after  default,*  he  is  seized  simply  as  trustee  ;*- 
therefoie,  since  there  is  no  dower  in  a  chattel  interest  *  or  • 
a  bare  legal  title,*  it  has  always  been  admitted  that  the» 
wife  of  a  mortgagee  has  no  dowor  in  the  mortgaged', 
lands,^  unless  he  has  perfected  his  title  thereto  by  fore-- 
closure  during  his  life.*    Tlie  mortgagor  has,  on  the? 
other  hand,  the  full  substantial  o^vnership  of  the  mort- 
gaged property  until  foreclosure,'  and  lias  generally 
now  the  legal  title  reserved  until  default,*  which  giv^ 
him  an  estate  on  condition,  dower  in  which  may  loa.^ 
defeated  by  breach  of  the  condition ; "  but  after  default;, 
at  all  events,  he  has  only  an  equitable  estate,'*  the  rig^t*; 
to  clear  off  the  encumbrance  by  payment,  called  tfi« 
equity  of  redemption."    At  common  law  there  was  ao 
dower  in  equitable  estates,"  and  therefore  in  an  equtgr 
of  redemption;**  so  that  the  wife  of  the  mortgagptr 
could  no  more  have  dower  at  common  law  than  tile 
wife  of  the  mortgagee ; "  still,  the  mortgagor's  wife  had 
dower  if  the  mortgage  were  for  years  oolyj^    But  ncaw 
either  by  an  express  statute  or  as  equitable  estates;^ 
equities  of  redemption  are  subject  to  dower.*'    AEd 
this  rule  applies  to  all  cases  when  the  mortgage  is  paia»> 
mount  to  dower;*  1.  e.,  whether  the  land  uras  bougBt 
subject  to  the  mortgage,**  or  the  mortgage  was  ma^ 
by  the  husband  before  his  marriage,^  or  atbex  marriaga^ 
jointly  with  his  wife,®  or  after  marriage  \rithout  hoc 
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joinder,  as  a  part  of  the  transaction  which  vested  the 
property  in  him.**  In  these  cases  there  is  no  dower  in 
the  lands  but  only  in  the  equity  of  redemption.®    In 

•other  cases  when  the  mortgage  is  made  after  marriage 
without  the  wife's  joinder,  her  dower  is  paramount 
thereto,  and  she  lias  dower  in  the  lands  as  if  there 
were  no  mort£i:age,^  except  where  she  has  dower  only 
of  the  lands  of  which  the  husband  dies  seized.^  She 
may  show  that  a  deed  absolute  on  its  face  was  in  fact 

•only  a  mor^ge.^    When  she  has  dower  in  an  equity 

of  redemption,  if  the  husband  dies  without  default,  she 
may  be  endowed  out  of  the  lands  and  hold  them  imtil 
default ;  ®  far  even  when  she  joins  in  the  mortgage  she 
releases  her  rights  only  as  to  the  mortgagee,^  and  as 
to  him  only  to  the  extent  that  the  husband  releases 
his.'^    If  the  husband  dies  after  default  and  the  mort- 

:gagee  has  taken  possession,  the  widow  cannot  disturb 
him  or  have  dower ,'"^  unless  the  property  lias  been 

:  redeemed  "or  sold  under  the  mortgage.** 
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3  231.  Dower  in  mortgas^ed  estates— Bedemption  and 
foreclosure. — When  the  mortgage  is  in  default  after  the 
husband's  death,  the  widow  may  call  on  his  personal 
representatives  to  redeem  out  of  the  assets  of  the 
estate  :  *  this  it  is  the  executors*  or  administrators'  duty 
to  do,2  but  in  some  States  only  if  the  estate  is  solvent ; ' 
and  the  ^vidow  need  not  contribute;*  if  there  are  not 
sufficient  assets  to  pay  tlie  whole,  they  must  pay  what 
they  have  and  save  as  far  as  possible  the  widow's 
dower.*  The  widow  has  herself  the  right  to  redeem,* 
but  she  must  pay  the  whole  debt,^  unless  the  mort- 
gagee agrees  to  accept  a  proportion  thereof  and  to  re- 
lease the  mortgage  only  as  to  her  dower  lands ;  ®  if  she 
does  pay  the  whole  debt,  she  may  call  on  the  hus- 
band's heirs,  or  other  parties  holding  under  him,  to 
contribute,*  though  this  seems  doubtful.'®  If  the  par- 
ties holding  under  the  husband  redeem  after  his 
death, '1  the  widow  may  have  her  dower  only  by  con- 
tributing her  share  of  the  debt.''  The  widow's  share 
for  contribution  is  the  interest  on  one  third  of  the  sum 
paid  for  redemption,  during  her  life,  or  the  equivalent 
thereof. ^3  For,  though  there  is  a  rule  that  there  is  no 
dower  in  any  equitable  estate  of  which  the  husband 
does  not  die  seized,'*  and  though  this  has  been  applied 
to  equities  of  redemption,'*  generally  the  widow  does 
take  dower,  although  the  husband  has  aliened  the 
equity  of  redemption'* — certainly  if  the  mortgage  was 
one  in  which  she  joined'^ — on  the  ground  that  the 
mortgage  is  merely  a  security  which  can  be  set  up  only 
by  the  mortgagee  or  his  assigns ;  '*  and  if  the  alienee 
has  redeemed  during  the  husband's  life,  he  cannot 
make  the  widow  contribute,'®  though  he  can  if  he  re- 
deem after  the  husband's  death,*'  or  if  he  be  assignee 
of  the  husband's  heir,*'  If  the  mortgagee  buys  in  the 
equity  of  redemption  there  is  strictly  a  mergerj^'but 
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practically  It  is  treated  as  a  redemption;"  bo  if  the 
assignoQ  of  tlie  equity  buys  in  tlie  mortgage."  If  the 
busljand  or  any  one  for  him"  pays  off  the  mortgage, 
tliere  ia  dower  as  if  no  mortgage  had  existed."  H  (he 
mortgage  is  foreclosed  during  eovorturo,  the  realty  is 
changed  into  pexBonalty"  under  alien  paramount  to 
dower,  and  dower  ia  gone ; "  but  some  courts  have  held 
that  on  acoount  of  her  inchoato  right  the  wife  must  be 
a  party  to  the  foroclosnre  suit.^and  that  if  there  is  a 
Burplna,  dower  therein  will  be  set  aside  and  kept  for 
ber.M  If  the  mortgage  is  foreclosed  alter  the  husband's 
death,"  or  the  fund  has  not  been  distributed  at  that 
time,"  she  has  dower  in  the  surplus,"  which  represents 
the  valne  of  the  equity  of  redemption,"  and  in  the 
Burpluaonly;"  if  there  is  no  surplus,  dower  is  goue," 
provided  that  she  has  been  duly  made  a  party  to  the 
Stiit.»' 
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84  Hlncbman  v.  Stiles,  9  N.  J.  lEq.  361,  362 ;  Titus  v,  Neilson,  5 
Johns.  Oil.  452, 457. 

35  HInchman  v.  Stiles,  9  N.  J.  Eq.  361, 362  ;  State  v.  Hlnton,  21  Ohio 
St.  50U,  515 ;  tupra,  n.  33. 

36  Nothlngham,  1  Cart.  527;  Robinson  v.  Shacklett,29  Gratt,  99. 
After  foreclosure  all  rights  in  lands  gone :  Cliew  v.  Farmers,  9  GUI, 
361,  374  ;  Mantz  v.  Buchanan,  1  Md.  Ch.  202,  204 ;  Hartshome,  2  N.  J. 
Eq.  349, 358  ;  Matthews  v,  Uuryea,  45  Barb.  6J,  70 ;  Smith  t>.  Jackson, 
2Edw.28,35. 

37  Denton  v.  Nanny,  8  Barb.  618,  622 ;  Mills  v.  Van  Voorhlcs,  20 
N.  Y.  412 ;  23  Barb.  125;  Bell  v.  Mayor,  10  Palgo,49,56 ;  Ross  v.  Board- 
man,  22  Hun,  827, 528  ;  Ketchum  v.  Shaw,  23  Ohio  St.  503, 506. 

i  232.  Inchoate  dower,  inddents  of. — From  the  time  of 
the  marriage,^  or  of  the  vestmg  of  the  property  if  it  was 
acquired  after  the  marriage,^  until  the  death  of  the  hus- 
band at  common  law,'*  or  of  divorce,  his  insolvency, 
etc.,  under  statutes,*  dower  is  a  mere  inchoate  right.*  It 
is  not  vested ;  ^  tlie  legislature  may  change  it,^  though 
not  to  enlarge  it  as  against  one  who  has  purchased  the 
land  from  the  husband,^  or  to  place  it  ahead  of  a  prior 
encumbrance;'  it  has  been  called  an  expectancy  or 
possibility ,^0  more  than  a  possibility,  a  contingent  inter- 
est, not  an  interest  in  real  estate,^*  not  an  estate,^^  a  mere 
contingent  right.^*  It  is  a  wife's  right  to  such  part  of  her 
husband's  lands  as  the  law  at  the  time  if  his  death,!*  q^ 
of  the  alienation  if  he  has  aliened  it,i*  may  allow  her. 
It  is  certainly  a  valuable  right,"  and  has  many  of  the 
incidents  of  property  ;!8  its  probable  present  value  can 
be  computed,!'  though  some  cases  say  it  has  no  present 
value  ;  *^^  it  is  a  valuable  consideration  for  a  conveyance, 
etc.,  to  the  wife; 21  she  may  maintain  an  action  for  the 
protection  of  it,^^  for  example,  to  set  aside  a  deed  made 
by  the  husband  in  fraud  of  her  rights  before  ^  or  after** 
marriage,  or  to  recover  damages  against  one  who  has  se- 
cured her  joinder  in  her  husband's  deed  by  fraud ;  *  she 
may  file  a  bill  to  redeem  ;^m  some  States,  but  not  gener- 
ally,w  she  must  be  a  party  to  a  suit  affecting  the  land,^ 
and  in  case  of  a  foreclosure  during  coverture,  the  value  of 
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her  inchoate  dower  will  be  set  aside  for  her  out  of  the 
surplus.'^  Still  inchoate  dower  cannot  be  bargained 
and  sold,**  but  only  released  to  the  tenant ;  ^^  and  if  the 
release  reserves  compensation  for  her,  her  right  thereto 
will  be  recognized ;  '^  it  cannot  be  taken  in  execution ;  ^ 
the  Statute  of  Limitations  does  not  run  against  it.'^ 
Though  it  has  sometimes  been  questioned  whether 
inchoate  dower  is  an  encumbrance,'^  that  it  is,  is  now 
settled  ;^  it  comes  within  the  covenant  against  encum- 
brances,*^ and  is  such  an  encumbiance  as  would  justify 
a  vendee  in  refusing  to  perform  his  contract ;  ^  but  its 
existence  is  not  a  breach  of  a  covenant  of  seisin  ;^  nor 
is  there  a  breach  of  a  covenant  not  to  set  up  dower,^  or 
for  quiet  enjoyment,*^  or  of  general  warranty,-^*  until 
dower  has  been  claimed  and  set  oil;  before  assignment 
only  nominal  damages  can  be  recovered  in  any  case.^ 
A  suit  may  be  maintained  for  quieting  the  title  of  land 
in  which  inchoate  dower  is  claimed.** 
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Smith  V.  Ackerman,5  Blackf.  &12;  Whisler  v.  Hicks,  5  Blackf.  100; 
3:i  Am.  Dec.  454 ;  Clark  v.  Richardson,  32  Iowa, :«» ;  Porter  v.  Noyea, 
2  Me.  28;  11  Am.  Dec.  30;  Post  v.  Cam  pan,  42  Mich.  95;  Bigelow  ?;. 
Hubbard,  97  Mass.  195 ;  Prescott  v.  Trueman,  4  Mass.  627  ;  3  Am.  Dec. 
24G;  Greenwood  v.  Lyon,  10  Smedes  &  M.  615 ;  43  Am.  Dec  775;  Rusa 
V.  Perry,  49  N.  H.  517  ;  Fitts  v.  Hoitt,  17  N.  H.  5:»;  Carter  v.  Denman, 
2:J  N.  J.  Ji.  280 ;  Jones  v.  Gardiner,  10  Johns.  266  ;  Hill  v.  Ressegieu. 

17  Barb.  162  ;  Stevens  v.  Hunt,  16  Barb.  17 ;  Ketchum  v.  Evertson,  13 
Johns.  359 ;  7  Am.  Dec.  384 ;  Bituer  v.  Brough,  11  Pa.  St.  137 ;  Rank 
Cov.  109-111. 

37  Shearer  v.  Ranger,  22  Pick.  447, 449 ;  supra,  n.  86. 

38  Barnett  v.  Gaines,  8  Ala.  373, 374.  S.  P  ,  Spinger  v.  Shields,  17 
Ala.  296 ;  Porter  v.  Noyes,2  Me.  26  ;  11  Am.  Dec.  30 ;  Puller  v.  Wright, 

18  Pick.  405:  Greenwood  v.  Lyon,  10  Smedes  A  M.  615;  43  Am.  Dec. 
775;  Beardslee  v.  Underbill,  37  N.  J.  L.  310;  Jones  v.  Gardiner,  10 
Johns.  266 ;  Bltner  v.  Brough,  11  Pa.  St.  137.  But  see  Nyce  v.  Oberts, 
17  Ohio,  71, 75. 

39  Lewis,  5  Rich.  12. 

40  Hudson  v.  Steere,  9  R.  1. 106, 109. 

41  Lewis,  5  Rich.  12. 

42  Leary  v.  Dunham,  4  Ga.  593  ;  Wilson  t».  Taylor,  9  Ohio  St.  596 ; 
Johnson  v.  Nyce,  17  Ohio,  66  ;  49  Am,  Dec.  444 ;  Tulte  v.  Miller,  5  West. 
L.  J.  413. 
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43  Bunnels V.Webber, 59 Me. 488;  Harrinfirton v. Murphy,  109 Mass. 
299. 

44  Madisran V.Welsh, 22 Wis. 601 

J  268.  GonBanimate  dower  before  aasignineiit — Incideats 
of. — On  the  husband's  death  at  common  law^^  or  di- 
vorce, etc.,  under  statutes,'  dower  is  consummate."  It 
is  a  vested  right,*  which  cannot  be  taken  away.*  In 
some  States  by  construction  of  statutes,  it  is  an  estate 
in  common  with  the  heirs  or  alienee ; '  but  at  common 
law,  before  assignment  and  actual  admeasurement,  it 
is  a  mere  right  of  action^  growing  out  of  land;^  it  is 
not  an  estate  in  land  ;^  the  widow  is  not  seized  and  has 
no  right  of  entry ;  ^^  she  cannot,  except  by  the  law  of 
quarantine,^^  hold  possession  of  any  of  the  property ; " 
she  cannot  enter  as  against  the  tenant,^^  or  maintain  a 
suit  of  ejectment,^*  or  sue  her  husband's  alienee  for 
trespass  ;i*  she  cannot  defend  against  entry  of  heir;^^* 
she  cannot  proceed  for  partition ; "  and  it  is  even  ques- 
tioned whether  she  need  be  a  party  to  a  suit  respecting 
the  land ;  ^  if  she  occupies  the  land  she  must  account 
for  all  its  froits,  etc.,^*  and  for  its  rents  and  profits ;  ^  it 
is  a  mere  right  appendant  to  the  land  until  it  is  severed 
by  assignment.21  It  cannot  be  seized  in  execution,*'* 
though  her  creditors  can  in  equity  subject  it  to  their 
claims ;  ^  In  one  case  the  court  compelled  her  to  trans- 
fer her  right  to  a  receiver,  who  then  had  dower  assigned 
for  the  benefit  of  her  creditors.**  She  cannot  at  law 
transfer  it  so  as  to  give  her  alienee  the  right  to  sue  in  his 
own  name  ® — her  deed  does  not  estop  her ;  *  but.  such 
Buit  may  be  maintained  in  her  name  for  the  benefit  of 
her  alienee,*'  and  her  transfers  are  recognized  and  en- 
forced in  equity.^  Nor  can  she  make  a  mortgage  "^  or 
lease  ^  of  it.  But  she  can  release  it  to  the  tenant,"^  and 
can  consent  to  an  award  in  place  of  it."'*  It  is  an  ad- 
verse claim  against  the  property  within  a  statute  re- 
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specting  the  quieting  of  titles.''  Being  8ui  juris,  she 
may  make  any  personal  contract  respecting  her  dower 
that  she  wishes.**  Her  main  right  is  to  have  her  dower 
assigned.*^ 
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'alium  '.^^Ili.SI;  E>uDlmeRn.Bu,bb!J3III.^494:  MoUaclc  r.  Lee, 
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2  264.  Assigned  dower — Inddents  of. — After  assign- 
ment of  dower  and  entry  by  the  widow,  slie  is  seized 
of  a  freehold  for  her  life ;  ^  her  estate  is  a  continuation 
of  her  husband's,'  and  relates  back  to  the  time  of  his 
death,'  unless  the  assignment  has  been  against  common 
right,^  in  which  case  her  estate  begins  from  the  time  of 
the  assignment.^  Her  estate  has  most  of  the  incidents 
of  a  conventional  life  estate ;'  she  must  pay  taxes  ^  and 
charges^  of  every  kind  thereupon;  she  is  entitled  to 
reasonable  estovers;*  she  has  the  right  to  the  crops 
growing  on  the  property  ^<^  at  the  time  of  the  assign- 
ment;^^ her  representatives  are  entitled  to  all  crops 
sown  by  her,^'  and  to  arrears  of  rent  due  at  the  time 
of  her  death  on  a  lease  made  by  her ;  i'  she  holds  the 
property  subject  to  such  liens  as  are  paramount  to  her 
dower,^*  but  free  from  all  others ;  ^^  she  may  alien  the 
estate,^'  and  it  may  be  seized  for  her  debts ; "  on  her 
death  the  estate  ceases,^*  as  does  a  right  of  way  given 
her  therewith ;  ^'  and  her  representatives  cannot  claim 
betterments  put  on  the  property  by  her.*"  Her  posses- 
sion is  not  adverse  to  the  reversioner;**  there  is  no 
privity  of  estate  between  them ;  **  a  remainder  cannot 
be  limited  after  her  dower ;  ^  she  may  make  any  con- 
tract she  pleases  with  the  reversioner,**  but  the  assign- 
ment of  dower  is  not  a  consideration  therefor.*^  In 
various  ways  she  may  forfeit  her  dower,*  as  by  waste;*' 
but  the  strict  common  law  as  to  waste  is  not  generally 
enforced  in  the  United  States,"  and  she  may  make  any 
reasonable  use  of  the  property.® 

1  Whyte  V.  Mayor.  2  Swan,  364, 867 ;  Summers  t;.  Babb,  13  IlL  483, 
484. 

2  Moore  v.  Mayor,  8  N.  Y.  110,  113:  59  Am.  Dec.  473.  S.  P., 
Stevens,  3  Dana,  371 ;  Baker,  4  Me.  67 ;  Cmlds  v.  Smith,  1  Md.  Cb.  483 ; 
Windham  v.  Portland,  4  Mass.  384 ;  Norwood  v.  Morrow,  4  Dey.  <&  B. 
442,448. 

3  Norwood  V.  Morrow,  4  Dev.  &  B.  4^,  448 ;  guprat  n.  2. 

4  Discussed  post,  {  285. 
6   2  Scrib.ier  Dow.  776. 
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6  Whyte  v.  Mayor,  2  Swan,  384, 967. 

7  Graham  v.  Dunlgan,  2  Bosw.  516.  S.  P.,  Vamey  v,  Stevens,  22 
Me.  831. 334 :  Stetson  v.  Day.  51  Me.  434 :  Gains  v.  Ghabert,  3  £dw.  Gh. 
812 ;  Bldwell  v.  Greenshleld,  2  Abb.  N.  C.  427 ;  Whyte  v.  Mayor,  2 
Swan,  304, 867 ;  Durkee  v.  Felton,  44  WLs.  467. 

8  Peyton  v.  JeflPrles,  SO  111.  143;  Paving  assessment:  Whyte  v.. 
Mayor,  2  Swan,  264, 367.  Bepairs :  Haolenback  v.  Groukrlght,  23  N.  J. 
£q.407. 

9  White  V.  Cutler,  17  Pick.  248. 

10  Kain  V.  Fisher,  6  N.  Y.  597i508.  8.  P.,  Street  v.  Saunders,  27  Ark. 
554 ;  Talbot  v.  Hill,  68  111.  106  ;  Balston,  8  G.  Greene^  533;  Parker,  17 
Pick.  236. 

11  Budd  v.  Hiler,  27  N.  J.  L.  43. 

12  2  Scribner  Dow.  780. 

13  Stockwell  V.  Sargent,  37  Vt.  16. 

14  2  Scribner  Dow.  775 ;  ante,  {  258. 

15  2  Scribner  Dow.  775 ;  ante,  1 258. 

16  Summers  v.  Babb,  13  111.  483, 484 :  Windham  v.  Portland,  4  Mass. 
884, 388.  S.  P.,  Matlock  v.  Lee,  9  Ind.  298 ;  Stevens,  8  Dana,  871 ;  GhUd 
V.  Smith,  1  Md.  Gh.  483 ;  Norwood  v.  Morrow,  4  Dev.  &  B.  442.  Gon- 
sult  anU,  i  263. 

17  Summers  v.  Babb,  13  IlL  483, 484 ;  supra,  n.  16. 

18  Holmes  v.  McGee,  20  Miss.  411 ;  Stockwell  v.  Sargent,  37  Vt.  16. 

19  Hoffman  v.  Savage,  15  Mass.  13a 

20  Maddison  v.  Jelllson,  11  Me.  482 ;  Bent  v.  Weeds,  44  Me.  45 ; 
Wiltse  V.  Hurley,  11  Ohio,  473 ;  Gannon  v.  Hare,  1  Tenn.  Gh.  22. 

21  Chairs  V.  Hobson,  10  Humph.  854. 

22  Adams  V.  Butts,  9  Conn.  79. 

23  Park  Dow.  340, 341 ;  2  Scribner  Dow.  773. 

24  Page,  20  N.H.  128. 

25  Perkins, }  272 ;  Park  Dow.  841 ;  2  Scribner  Dow.  773. 

26  Discussed,  2  Scribner  Dow.  795. 

27  By  statute  in  Delaware.  Illinois,  Kentucky,  Maine,  Minnesota, 
Missouri.  New  Jersey,  New  York,  North  Carolina,  Ohio,  and  Rhode 
Island, she  forfeits  dower  for  waste;  in  Maryland, Michigan,  New 
Hampshire.  Oregon,  South  Carolina,  Virginia,  Vermont,  and  Wis- 
consin, she  is  liable  on  damages  therefor :  2  Scribner  Dow.  800. 801. 

28  Allen  V.  McCoy,  8  Ohio,  418. 

29  Joynerv.  Speed,  63  N.C.23& 
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Abticle  II.  —  Babring  and  Depbatinq  op  Doweb. 

{  26S.  Generally,  various  modes  of. 

{  266.  Antenuptia>  settlement  or  agreement. 

{  267.  Postnuptial  settlement  or  agreement. 

8  268.  Act  of  husband  before  and  during  coverture. 

}  269.  Act  of  wife  during  coverture. 

{  270.  Belease  of  dower,  generally. 

{  271.  Belease  of  dower,  parties,  consideration. 

{  272.  Belease  of  dower,  eflfect  of. 

(  273.  Jointure,  legal  and  equitable. 

I  274.  Devise  in  lieu  of  dower. 

{  275.  Widow's  election. 

{  276.  Estoppel. 

8  277.  Limitations  and  laches. 

8  278.  Dedication  to  public  uses. 

{  279.  Termination  of  husband's  estate,  etc. 

i  280.  Legal  proceedings. 

\  28t  Divorce. 

{  282.  Bankruptcy  of  husband. 

g  265.  Tha  yarious  ways  in  which  dower  may  be  pre- 
Tented  or  defeated.  —  A  widow  may  have  no  right  to 
dower  either  because  the  right  never  attached,  or  be- 
cause after  attaching  it  was  destroyed ;  the  right  may 
be  prevented  or  defeated.  Though  it  is  extremely  dif- 
ficult to  lay  down  any  general  rule  which  might  not 
mislead,  the  following  statement  is  substantially  cor- 
rect :  The  husband  may  avoid  the  inconvenience  of 
dower,  by  taking  such  a  title  in  himself  that  the  requi-  * 
sites  of  dower  will  not  exist,  or  by  before  marriage 
changing  his  tenure  for  the  same  purpose,  but  this 
must  not  be  done  secretly  or  it  will  be  a  fraud  on  the 
wife ;  so  he  may  prevent  dower  by  making  a  settlement 
before  marriage  in  accordance  with  the  statute  of  uses 
or  similar  acts,  by  legal  jointure.  After  marriage  and 
acquisition  of  his  property,  he  can  in  most  States  do 
nothing  to  relieve  it  of  dower  without  his  wife's  con- 
sent i  but  he  can  make  a  provision  for  her  by  deed  or 
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will  in  lieu  of  dower — an  equitable  Jointure — by  the 
acceptance  of  wiiicli  after  his  death  she  will  be  barred  of 
dower.  The  wife  may  prevent  dower  by  covenanting 
before  marriage  never  to  claim  it;  daring  coverture 
she  may  release  it  by  complying  with  the  statute ;  and 
after  her  husband's  death,  she  may  bar  herself  by  any 
agreement  she  may  make,  or  by  accepting  any  pro- 
vision in  its  stead,  or  by  any  conduct  which  would 
make  it  inequitable  to  claim  it,  or  by  her  laches  or  de- 
lay. So  dower  may  be  defeated  by  operation  of  law,  as 
when  the  husband's  estate  terminates,  or  is  converted 
into  personalty  by  legal  proceedings  during  coverture, 
or  when  the  realty  is  taken  during  coverture  by  right 
of  eminent  domain,  or  when  the  husband  and  wife  are 
absolutely  divorced.  These  different  modes  of  barring 
and  defeating  dower  are  discussed  in .  the  following 
sections. 

§  266.  Antenuptial  settUnient  or  i^nreement  as  a  Imut  to 
dower. — By  the  common  law  no  provision  or  settle- 
ment made  by  a  man  before  his  marriage  in  favor  of 
his  future  wife,  could  bar  dower,*  because  dower  being 
a  freehold  estate,  by  a  maxim  of  the  common  law, 
could  not  be  barred  by  a  collateral  satisfaction ;  *  but 
the  statute  of  uses  provided  that  a  settlement  of  a  cer- 
tain kind — a  legal  Jointure — made  before  marriage 
should  bar  dower,'  even  without  the  wife's  consent ;  * 
this  statute  was  adopted  in  the  United  States  as  a  part 
of  the  common  law,^  and  somewhat  similar  statutes 
have  been  passed  in  many  of  the  United  States.^  By 
the  common  law,  also,  no  contract  between  the  hus- 
band and  wife  before  marriage  could  bar  dower,^  be- 
cause, first,  an  agreement  was  merged  by  the  marriage 
of  the  contracting  parties,^  and  second,  an  agreement 
to  release  a  right  not  yet  existing  was  void.^  And  even 
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now,  except  under  the  express  provisions  of  some  stat- 
ute, no  settlement  or  agreement  between  husband  and 
wife  before  marriage  is  a  bar  to  dower  at  law.">  But 
equity,  from  analogy  to  the  statute  of  uses,  at  an  early 
date  compelled  a  widow  to  elect  •  between  her  dower 
and  any  provision  made  for  her  before  marriage  ex- 
pressly in  lieu  of  dower,  and  held  her  barred  of  her 
dower  by  the  acceptance  of  any  such  provision."  And 
in  courts  of  equity  a  marriage  contract  was  held  an  ex- 
ception to  the  rule  that  the  marriage  of  the  contracting 
parties  merges  the  contract,^'  and  a  wife's  covenant  not 
to  claim  dower — marriage  itself  being  a  sufficient  con- 
sideration therefor  1* — has  always  been  enforced.^*  Of 
an  adult  woman's  power  in  equity  to  absolutely  bar 
herself  of  dower,  there  is  no  doubt  whatever,  says  Lord 
St.  Leonards ;  ^  M  she  acts  with  her  eyes  open  she  may 
take  even  a  chance  in  lieu  of  dower ;  ^*  she  is  %ui  juris^ 
and  there  is  no  reason  why  her  covenant  should  not  be 
enforced ;  ^^  and  so  it  is  settled  that,  by  an  agreement 
before  marriage,  husband  and  wife  may  vary  or  wholly 
waive  their  rights  in  each  other's  property.^  Still,  if  it 
is  stipulated  that  the  wife  shall  receive  a  certain  pro- 
vision in  lieu  of  her  dower,  and  this  stipulation  is  not 
carried  out,  she  is  released  from  her  contract ;  ^  but  if 
she  accepts  some  other  provision  after  her  husband's 
death,  in  lieu  of  the  one  which  has  failed,  she  is  barred." 
An  antenuptial  settlement  is  of  course  invalidated  by 
fraud,  and  a  husband  is  required  to  be  particularly  open 
in  making  such  a  contract  with  his  wife.^  A  contract 
expressly  referring  to  dower  has  no  effect  on  the  wife's 
thirds.22 

1  Viacent  v.  Spooner,  2  Cnsh.  467, 473. 

2  Hastings  v.  Dickinson,  7  Mass.  153,  155 ;  6  Am.  Dec.  84.  S.  P., 
Vernon,  4  Rep.  1.4;  O'Brien  v.  Elliott.  15  Me.  125.  127 ;  32  Am.  Dec. 
137 ;  Logan  v.  Phillips,  18  Mo.  22, 25 ;  Jones  v.  Powell,  6  Johns.  Ch.  196, 
20O ;  Murphy,  12  Ohio  St.  407, 409. 

3  Co.  Litt.  86  h ;  Vernon,  4  Rep.  1, 3  a ;  27  Henry  Yin.,  ch.  10,  {  9. 
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4  1  OreenL  Cnitse,  199, 8  87 ;  1  Wash.  Beal  Prop.  p.  263 ;  2  Scrlbner 
Dow.  405 ;  pottt  i  273. 

5  Alex.  Brit.  Stat  in  force,  pp.  301, 802.    « 

6  See  Ark.  Dig.  1874,  H  2218-2220 ;  111.  B.  S.  1880,  p.  426,  H  7-11 ;  Mo. 
B.  a  1879,  i  2202. 

7  Gibson,  15  Mass.  106,  110;  8  Am.  Dec.  94;  Logan  v.  Phillips,  18 
Mo.  22,  25 ;  Marphy,  12  Ohio  St.  407, 400, 416. 

8  See  Long  v.  Kinney,  49  Ind.  235, 238  ;  SmUey,  18  Ohio  St.  543, 544 ; 
ante,  {44. 

9  Hastings  v.  Dickinson,  7  Mass.  153, 155 ;  6  Am.  Dec.  34 ;  Logan  v. 
Phillips,  18  Mo.  22, 25 ;  Murphy,  12  Ohio  SU  407, 409, 416. 

10  Martin (22  Ala. 86, 104 ;  Andrews, 8  Conn.  79, 84 ;  Cauley  v.  Law- 
son,  5  Jones  £jq.  132, 134 ;  Murphy  v.  Avery,  1  Dev.  &  B.  25 ;  Murphy, 
12  Ohio  St.  407, 411, 417 ;  Qelzer,  1  Bail.  £q.  387,  388. 

11  Logan  V.  Phillips,  18  Mo.  22, 26.  S.  P.,  Andrews,  8  Conn.  79, 85 ; 
McGee,91  IlL  548,  551 ;  Jordan  v.  Clark,  81  111.  465.  466;  Hastings  «. 
Dickinson,  7  Mass.  153, 155 ;  5  Am.  Dec.  34 ;  post,  23  273, 274, 276. 

12  Miller  V.  Goodwin,  8  Gray,  512,  544 ;  Crane  v.  Gough,  4  Md.  311, 
831 ;  McCampbell,  2  Lea,  661, 664 ;  ante,  {  44. 

13  Wentworth,  69  Me.  247, 253 ;  Stewart  M.  <&  D.  2  33. 

14  Dyke  v.  Bendall,  2  DeGex,  M.  &  G.  209, 216, 218,  219  ;  Andrews,  8 
Conn.  79, 84 :  Culbertson.  87  Ga.  296,  299 ;  McGee,  91  111.  548-,  551 ;  Jor- 
dan V.  Clark,  81  111.  46&  466 ;  Wentworth,  69  Me.  247,  252 ;  Nalll  v. 
Maarer,  25  Md.  532, 539 ;  Busey  v.  McCurley,  61  Md.  436, 443  ;  Freeland, 
128  Mass.  509,  510 ;  Jenkins  v.  Holt,  109  Mass.  261 ;  Miller  v.  Goodwin, 
8  Gray,  542, 544 ;  Vincent  v.  Spooner,  2  Cush.  467, 473 ;  Logan  v.  Phil- 
lips, 18  Mo.  22, 28 ;  Heald,  22  N.  H.  2BS ;  Camden  v.  Jones,  23  N.  J.  Eq. 
171, 173 ;  Cauley  v.  Lawson,  5  Jones  Eq.  132,  134  ;  Murphy,  12  Ohio  St. 
407, 417  ;  Bowen,  32  Ohio  St  164, 180 :  Mintier,  28  Ohio  St  307, 312,  315 ; 
Oelzer,  1  Bail.  Eq.  387,  388 ;  Findley,  11  Gratt  434,  437 ;  Charles,  8 
Oratt  486 ;  56  Am.  Dec.  155  ;  Faulkner,  8  Leigh,  255 ;  23  Am.  Dec.  264  ; 
Stewart  M.  &  D.  22  32-43. 

15  Dyke  v.  Bendall,  2  DeGex,  M.  &  G.  209, 216 ;  13  Eng.  L.  &  Eq.  404. 

16  Camthers,  4  Bro.  C.  C.  500 ;  Dyke  v.  Bendall,  2  DeGex,  M.  <&  G. 
209,218. 

17  Logan  v.  PhUlips,  18  Mo.  22, 28. 

38  Wentworth,  69  Me.  247,  252 ;  Nalll  v.  Manrer,  25  Md.  532,  539 ; 
Findley,  11  Gratt  434.  437  ;  Stewart  M.  &  D.  ii  32-43. 

19  Freeland,  128  Mass.  509,  511 ;  Gibson,  15  Mass.  106,  112 ;  8  Am. 
Dec  94;  Camden  v.  Jones,  34  N.  J.  Eq.  171, 173. 

20  Camden  v.  Jones,  23  N.  J.  Eq.  171, 173  ;  post,  2  276. 

21  Freeland,  128  Mass.  500, 510 ;  Bierer,  92  Pa.  St  265 ;  Stewart  M. 
AD.  2  38  ;  anU,  2  HO. 

22  Findley,  11  Gratt  434, 438. 

i  867.  Fostnnptlal  setUemeiit  or  tagrwmeaat  as  a  bar  to 
dower. — Any  agreement  between  husband  and  wife  was 
at  common  law  void,*  because  husband  and  wife  were 
one,'  and  because  a  wife  could  not  contract  at  all ; '  and 
though  the  fiction  of  the  unity  of  husband  never  had 
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a  footing  in  equity,^  and  has  been  much  modified  by 
modem  statutes  at  law,*  and  therefore  a  wife  can  by  a 
contract  with  reference  to  her  statutory  •or  equitable^ 
estate  bind  such  estate  at  all  events  ip  equity,  her  ca- 
pacity to  contract  generally  must  be  expressly  given ;  * 
and  as  dower  is  neither  equitable*  nor  statutory  ^  sepa- 
rate estate,  but  a  right  sui  generis  arising  by  operation 
of  law,"  she  can  make  no  contract  with  reference  to  it 
except  under  the  provisions  of  a  statute  giving  her  the 
power  to  contract  in  all  cases  or  expressly  referring  to 
it.^^  Statutes  have  been  passed  in  all  those  States 
where  a  husband  cannot  defeat  dower  by  his  separate 
deed,^*  authorizing  married  women  to  release  their 
dower  in  a  prescribed  way;^*  these  statutes  must  be 
strictly  complied  with,i*  and  a  release  not  valid  at  law 
is  not  valid  in  equity.*'  Equity  will  not  even  correct  a 
deed  as  to  the  wife,"  and  certainly  will  not  enforce  a 
defective  release  as  a  contract  to  convey .^^  When  the 
question  arises  as  to  the  validity  of  a  release  to  the  hus- 
band under  one  of  these  statutes  which  authorizes 
releases  generally,  it  must  be  remembered  that  in  deal- 
ing with  her  husband  a  wife  is  said  to  be  under  a 
double  incapacity,  that  of  wife  and  that  of  married 
woman,^'  and  that  it  is  fairly  settled  that  under  a  stat- 
ute authorizing  a  married  woman  to  contract  generally, 
she  cannot  contract  with  her  husband ;  *  accordingly, 
it  has  been  held,  that  a  release  of  dower  under  a  stat- 
ute directly  to  the  husband  is  void,**  especially  where 
the  statute  requires  her  to  join  with  her  husband;*^ 
and  that  even  when  she  is  authorized  to  contract,  any 
agreement  between  them  for  the  release  of  dower  is 
void.®  And  this  is  true  though  the  release  was  com- 
manded by  a  court  of  equity.^  A  contrary  decision  in 
Iowa  stands  by  itself.*  But,  granting  the  capacity  of 
husband  and  wife  to  contract  with  each  other  during 
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coverture,  there  seems  to  be  nothing  hi  the  nature  of 
dower  to  except  it  from  the  rule  that  to  avoid  circuity 
of  action  an  existing  right  may  be  equitably  barred  by 
an  agreement  never  to  claim  it;*"  such  a  covenant 
should  be  enforced  Just  as  an  antenuptial  covenant  is.*' 
Under  the  statute  of  uses,  a  settlement  made  on  a  mar- 
ried woman  during  coverture  in  lieu  of  dower  puts  her 
to  an  election,"  and  it  is  settled  in  equity  that  a  wido]v 
cannot  take  both  a  provision  in  lieu  of  dower  and  dower 
itself  .2»  (This  is  true  as  to  devises  in  lieu  of  dower  nearly 
everywhere  by  statute.*')  So  that,  while  by  a  mere  set- 
tlement on  his  wife  not  expressly  in  lieu  of  dower  or 
clearly  inconsistent  therewith  a  husband  does  not  affect 
her  right  to  dower  at  all,"  if  by  agreement  with  him 
she  accepts  a  provision  in  lieu  of  dower  and  after  his 
death  retains  or  receives  it,  she  ratifies  her  contract  and 
is  barred.**  But  if  she  has  spent  or  wasted  the  provis- 
ion before  his  death,  she  may  have  her  dower  without 
making  any  return.*'  It  is  necessary  in  order  to  estop 
her,  that  she  should  enjoy  the  consideration  of  her 
agreement  in  part  at  least  after  his  death.*^  This  ques- 
tion has  arisen  several  times  in  regard  to  deeds  of  sepa- 
ration.** 

1  Barron,  24  Vt  375, 388 ;  anUf  {  41. 

2  Scarborough  v.  Watklns,  9  Mon.  B.  640,  545 ;  50  Am.  Dec.  528 ; 
ante,  8  41. 

8   White  V.  Wager,  25  N.Y.  328, 332, 888  ;po«<,  8  357. 

4  Morrison  v.  Thistle,  87  Mo.  596, 600 ;  Albln  v.  Lord,  39  N.  H.  196, 
S04 ;  ante,  8  42. 

6    Cole  V.  Van  Blper,  44  111.  56,  63  ;  antet  88  217-243. 

6  See  Wicks  v.  Mitchell.  9  Kan.  80, 87 ;  Radford  v.  Carwlle,  13  W. 
Va.  573, 661 ;  Krooskop  v.  Shontz,  51  Wis.  204, 214 ;  anU,  88  237, 2J8. 

7  Yale  v.  Dederer,  22  N.  Y.  451, 459 ;  68  N.  Y.  329 ;  ante,  U  206, 207. 

8  Albln  V.  Lord,  80  N.  H.  196, 202  ;  Ballln  v.  Dillaye,  37  N.  Y.  35, 39; 
pottt  88  369-376. 

9  Becanse  snch  estate  Is  always  created  by  contract :  Morrison  v. 
ThisUe,  67  Mo.  566, 660. 

10  Bressler  v.  Kent,  61  111.  426. 428 ;  14  Am.  Rep.  67  ;  McGormlck  v, 
Hnnter,  50  Ind.  186. 188 ;  Ulp  v.  Campbell,  19  Pa.  St.  361, 363 ;  Townsend 
V,  Brown,  16  S.  C.  91. 
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U   Martin,  22  Ala.  86, 105;  ante,  8i  262,2631 

12  Martin,  22  Ala.  86, 105.  S.  P..  Stldham  v.  Matthews,  29  Ark.  680. 
657, 658  ;  Davis  v.  McDonald,  42  Ga.  206, 207 ;  Lathrop  v.  Foster,  51  Me. 
867, 869 ;  Davis,  61  Me.  806, 399  ;  Grove  v.  Todd,  41  Md.  638, 639 ;  20  Am. 
Kep.  76 ;  Keeler  v.  Tatnell,  23  N.  J.  L.  62 ;  White,  16  N.  J.  L.  208, 214 ; 
Conover  v.  Porter,  14  Ohio  St.  450, 454  ;  poatj  )  270. 

13  See  1  Scribner  Dow.  ch.  29  ;  post,  {  268. 

14  These  statutes  di£fer  grreatly :  Pott,  U  270-272. 

15  Grove  v.  Todd,  41  Md.  633, 639 ;  20  Am.  Bep.  76 ;  tuprot  n.  12. 

16  Stldham  v.  Matthews,  29  Ark.  650, 657, 658 ;  post,  {2  270, 271, 404. 

.17    Wlswall  V.  Hall.  3  Paige,  813, 817 ;  Carr  v.  WUUams,  10  Ohio,  805, 
810 ;  86  Am.  Dec.  87 ;  Davenport  v.  Sovil,  6  Ohio  St.  459, 466 ;  pott,  1 272. 

18  Stldham  v.  Matthews,  29  Ark.  650, 658 ;  Atwater  v.  Bnckingham, 
6  Day,  492, 4!)7  ;  ante,  gS  170, 171 ;  post,  i  407. 

19  White  V.  Wa«er,  25  N.  Y.  328, 833-334 ;  anU,  i  43. 

20  Haker  v.  Boggs,  63  111.  161. 163 ;  Whitney  v.  Closson,  Mass.  Nov. 
1884, 1  Daily  Law  Rec.  No.  31 ;  fcnowlcs  v.  Hull,  99  Mass.  662, 564, 565 ; 
Lord  V.  Parker,  3  Allen,  127, 129  ;  Aultman  v.  Obermeyer,  6  Neb.  260, 
264 ;  Savage  v.  O'Neill,  42  Barb.  374,  379 ;  White  v.  Wager,  25  N.  Y; 
828,  330-:»4.  Contra,  Bank  v.  Banks,  101  U.  S.  240. 244, 246  ;  Kinkead,  3 
Biss.  405,410;  Wells  v.  Gaywood,  3  Colo.  487,  494;  Hamilton,  89  III. 
a40,  351 ;  Robertson,  25  Iowa,  350, 355 ;  Allen  v.  Hooper,  50  Me.  871, 374, 
375  ;  Jenne  v.  Marble,  37  Mich.  319, 321,  323 ;  Ransom,  30  Mich.  328, 330 ; 
Rankin  v.  West,  25  Mich.  195. 200 ;  Burdeno  v.  Amperse,  14  Mich.  91. 
07 ;  Albln  1'.  Lord,  39  N.  H.  196,  203,  204  ;  Zimmerman  r.  Erhard,  6S 
How.  Pr.  11, 13 ;  Woodworth  v.  Sweet,  51  N.  Y.  81 ;  arUe,  {  43. 

21  Rowe  V.  Hamilton,  3  Me.  63, 67 ;  Carson  v.  Murray,  3  Paige,  483, 
603 ;  Crain  v.  Cavana,  36  Barb.  410, 412, 413 ;  Graham  v.  van  Wyck,  14 
Barb.  531, 532 ;  infra,  n.  22. 

22  Markling,  30  Ark.  17, 24 ;  Pillow  v.  Wade,  81  Ark.  678, 681 ;  Rowe 
V.  Hamilton,  3  Me.  63,  6o :  Carson  v.  Murray,  3  Paige,  483, 503 ;  Mal- 
lory  V.  Horan,  12  Abb.  Pr.  N.  S.  289, 295. 

28  Whitney  v.  Closson,  S.  T.  C.  Mass.  Nov.  8,  1884,  1  Daily  Law 
Rec.  No.  31.  See  Martin,  22  Ala.  86, 104  ;  Pillow  v.  Wade,  31  Ark.  678, 
681 :  Markling,  30  Ark.  17, 24 ;  Rowe  v.  Hamilton,  8  Me.  63.  67 :  Shaw 
V.  Reese,  14  Me.  432,  436;  Graham  v.  Van  Wyck,  14  Baro.  531,  532; 
Crain  v.  Cavana,  86  Barb.  410,  412 ;  Townsend,  2  Sand.  711,  713,  714 : 
Mallory  v.  Horan,  12  Abb.  Pr.  N.  S.  289,  295 ;  Carson  v.  Murray,  3 
Pnlge,  483,  503 ;  Walsh  v.  Kelly,  34  Pa.  St.  84, 85 ;  Evans,  8  Yeates,  507, 
50S ;  post,  2  270. 

24  Crain  v.  Cavana,  86  Barb.  410, 413. 

25  Blake,  7  Iowa,  46, 54.    See  Lake  v.  Gray,  80  Iowa,  415, 410. 

26  Hastings  v.  Dickinson,  7  Mass.  153, 155 ;  6  Am.  Dec.  34. 

27  See  onto,  {266. 

28  27  Henry  VIIL  ch.  10,  }  9 ;  Co.  Litt  86  6. 

29  Jones  v.  Powell,  6  Johns.  Ch.  194, 200 ;  post,  {$  27^-276^ 

30  Jennings,  21  Ohio  St.  56, 76 ;  post,  {  274. 

81  Mitchell.  8  Ala.  414,  424 ;  Mitchell  v.  Wood,  60  Ga.  825,  631 ; 
O'Brien  v.  Elliott,  15  Me.  125, 127 ;  32  Am.  Dec.  137 ;  Swalne  v.  Perine, 
5  Johns.  Ch.  482,  490 ;  0  Am.  Dec.  318. 

82  Martin,  22  Ala.  86,  101 ;  Lively  v.  Paschal,  85  Ga.  218,  223 ;  Stod- 
dard V.  Cutcompt,  41  Iowa,  329, 333 ;  Day  v.  West,  2  Edw.  Ch.  592, 504 ; 
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Grain  v.  Cavana,  98  Barb.  410,  418 ;  Townsend,  2  Sand.  711,  718,  714 ; 
Evans,  3  Yeates,  507, 508 ;  Parham,  6  Humph.  287, 297. 

33  Grain  v.  Gavana,  38  Barb.  410,  413 ;  Garson  v.  Murray,  8  Paige, 
483,503. 

34  Townaend,  2  Sand.  711, 713, 714 ;  <upm,  n.  82 ;  pott,  U  402, 420. 

35  Garson  v.  Hurray,  3  Patee,  483,  503 ;  Day  v.  West,  2  Edw.  Gb. 
502. 594 :  Evans,  3  Yeates,  507.  508 ;  Parham,  6  Humph.  287,  297 ;  Bur- 
dlck  v.  Brlggs,  11  Wis.  128. 132 

§  268.  Aot  of  husband  before  or  after  marriage  barring 
or  defeating  dover. — Seisin  of  the  husband  during  cover- 
ture is  one  of  the  requisites  of  dower^i  so  the  wife  has  no 
dower  in  lands  aliened  by  him  before  their  marriage ;  ^ 
and  any  encumbrances  placed  by  him  on  the  property 
before  ntiarriage  are  superior  to  dower,^  though  he  was 
an  infant.*  And  the  wife  is  barred  though  the  convey- 
ance is  not  executed  ^  or  recorded '  at  the  time  of  the 
marriage,  and  though  it  is  fraudulent  as  to  creditors  if 
not  set  aside  during  coverture ;  ^  and  his  agreement  to 
convey  is  paramount  to  dower.^  A  deed  made,'or  a 
Judgment  confessed,^<^  on  the  day  of  the  marriage,  is, 
unless  proved  to  have  been  made  or  entered  before  the 
marriage,  deemed  inferior  to  dower.  A  legal  jointure  by 
the  husband  bars  dower.ii  There  are  various  devices 
by  which  a  husband  without  materially  affecting  his 
enjoyment  of  his  property  could  at  common  law  pre- 
vent his  wife's  dower  from  attaching :  thus,  he  could 
convey  the  legal  title,  there  being  no  dower  in  equitable 
estates;^'  or  change  a  fee  into  a  long  leasehold;^  or 
convey  the  property  indirectly  to  himself  for  life  with 
power  to  deed  or  will."  But  all  such  antenuptial  acts 
of  his  must,  in  order  to  affect  dower,  have  been  known 
to  his  intended  wife ;  a  secret  disposition  of  his  property 
is  a  fraud  on  her.w  And  so  when  his  conveyances  dur- 
ing coverture  defeat  her  dower,  any  conveyance  made 
for  this  purpose  alone  may  be  set  aside  as  fraudulent.^' 
But  as  a  general  thing,  after  marriage  no  act  of  the  hus- 
band can  defeat  the  wife's  dower."   This  was  the  rule 
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at  common  law,^^  and  is  still  by  statute  the  rule  in  Ala- 
bama»i*  Arkansas,*  Delaware,*^  District  of  Columbia,** 
Florida,23  Illinois,^*  Kentucky,**  Maine,**  Maryland,*' 
Michigan,*^  Missouri,**  New  Jersey,*^ New  York,^^  North 
Carolina,^*  Ohio,'^  Oregon,**  Rhode  Island,**  South  Caro- 
lina,** Virginia,*'  and  Wisconsin.**  In  England,**  Con- 
necticut,** Georgia,*^  New  Hampshire,**  Pennsylvania,** 
Tennessee,**  and  Vermont,**  however,  a  husband  may 
by  statute  dispose  of  his  property  without  his  wife's 
joinder.  These  statutes  apply  only  to  contracts  made 
by  the  husband  after  their  passage ;  **  and  do  not  enable 
the  husband  to  defeat  dower  by  will.*' 

1  Hoaston  v.  Smith,  88  N.  C.  312, 313  ;  antet  i  252. 

2  Bawlings  v.  Adams,  7  Md.  26, 54 ;  Heth  v.  Cocke,  1  Band.  364, 346 ; 
ante,  i  252. 

3  Bands  v.  Kendall,  16  Ohio,  671, 676 ;  an/e,  {  258. 

4  Oldham  v.  Sale,  1  Mon.  B.  376. 

5  Gully  V.  Bay,  18  Mon.  B.  107, 113;  Bawlings  v.  Adams,  7Md. 
26,54. 

6  Blchardson  v.  Skolfleld,  45  He.  389. 

7  King,  61  Ala.  479, 481 ;  Withed  v.  Malloy,  4  Cash.  138, 140. 

8  Adklns  v.  Holmes,  12  Cart.  197, 199 ;  Kintner  v.  McBae,  2  Cart. 
453 ;  Dean  v.  Mitchell,  4  Marsh.  J.  J.  451 ;  Oaines,  9  Mon.  B.  295 ;  48 
Am.  Dec.  425 ;  Bowie  v.  Berry,  3  Md.  Ch.  359 ;  Cowman  v.  Hall,  3  GiU 
A  J.  398  ;  Firestone,  2  Ohio  St.  415. 

9  Stewart,  3  Marsh.  J.  J.  48, 49 ;  23  Am.  Dec  896. 

10  Ingram  v.  Morris,  4  Har.  (Del.)  111. 

11  Discussed,  post,  i  293. 

12  Discussed,  ante,  i  256. 

18    Spangler  v.  Stanler,  1  Md.  Ch.  36, 37 ;  ante,  2  251 

14  Link  v.  Edmondson,  19  Mo.  487. 

15  Cranson,  4  Mich.  230,  236;  Nye  v.  Patterson,  85  Mich.  415,  417; 
Pomeroy,  54  How.  Pr.  228, 232  ;  Brewer  v.  Connel,  11  Humph.  500, 501 ; 
discussed,  Stewart  M.  <&  D.  }  44. 

16  Gibson  V.  Hutchinson,  120  Mass.  27, 32 ;  Crecellns  v.  Horst,  11  Mo. 
App.  304,  306 ;  Jenny,  24  Vt.  324, 326.  But  see  Stroad  v.  O'Nell,  la  Mo. 
App.  581 ;  20  Cent.  L.  J.  308. 

17  Crecelius  v.  Horst,  11  Mo.  App.  304, 306,  See  Gerry  v.  Stinsnn,  60 
Me.  186, 191 ;  ante,  S  258. 

18  2  Scribner  Dow.  603 ;  Benson  v.  Scot,  3  Lev.  385, 388 ;  Davis  v. 
McDonald,  42  Ga.  20.=^ ;  Sutherland,  69  III.  481 ;  Miller  v.  Steflfer,  32 
Mich.  194  ;  Grady  v.  McCorkle,  57  Mo.  172  ;  17  Am.  Bep.  678. 

19  Ala.  Code  1876,  p.  578 ;  Irvine  v.  Armlstead,  46  Ala.  363. 

20  Ark.  Dig.  1874,  p.  465 ;  Tate  v.  Jay,  81  Ark,  576;  Menfee,  3  Eng. 
9 ;  Crittenden  v.  Johnson,  6  Eng.  94 ;  Crittenden  v.  Woodruff,  6 
Eng.  82. 
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21  Del.  R.  C.  1874,  p.  533 ;  Orlffln  v.  Beece,  1  Har.  (Del.)  508. 

22  D.  C.  R.  C.  ch.  49,  5  1. 

23  Fla.  Dig.  1881,  p.  475 ;  McMahon  v.  Russell,  17  Fla.  698. 

24  111.  R.  S.  1880,  Boyles  v.  McMurphy,  55  111.  236 ;  SIsk  v.  Smith,  6 
ni.  503  ;  Gold  V.  Ryan,  14  111.  53;  Mowbry,  64  111.  383;  Sutherland,  69 
111.  481  ;  Taylor,  55  111.  252. 

25  Ky.  R.  8. 1873,  p.  527 ;  Harrow  v.  Johnson,  3  Met  (Ky.)  578. 

26  Me.  R.  S.  1871,  p.  756 ;  Drummond,  40  Me.  85 ;  Simonton  v.  Gray, 
84  Me.  60. 

27  Md.  R.  C.  1878,  p.  397 ;  Price  v.  Hobbs,  47  Md.  369 ;  Mildred  v. 
Neil,  2  Bland,  354 ;  Swings  v.  Ennols,  2  Bland,  S54. 

28  Mich.  B.  S.  1882, 1 5745 ;  MlUer  v,  Steffer,  32  Mich.  194. 

29  Mo.  R.  S.  1879,  p.  388;  Grady  v.  McCorkle,  57  Mo.  172;  17  Am. 
Rep.  676 ;  Mount  v.  Valle,  19  Mo.  621 ;  Hornsey  v.  Casey,  21  Mo.  545 ; 
Stone,  18  Mo.  389 ;  i^ennerly  v.  Mo.  11  Mo.  204. 

30  N.  J.  Rev.  1877,  p.  320  ;  Hays  v.  Whltall,  13  N.  J.  Eq.  241 ;  Yeo  v, 
Merceieau,  18  N.  J.  L.  887 ;  Lloyd  v.  Conover,  25  N.  J.  L.  47, 51. 

31  N.  T.  R.  S.  1882,  p.  2197 ;  Harrison  v.  Peck,  56  Barb.  251 ;  Swaine 
V.  Ferine.  5  Johns.  Ch.  487, 490 ;  9  Am.  Dec.  818. 

32  N.  C.  Bat.  Rev.  1873,  p.  838 ;  G'Kelly  v,  Williams,  84  N.  C.  281 ; 
Rose,  63  N.  C.  391 ;  Sutton  v.  Askew,  66  N.  C.  172 ;  8  Am.  Rep.  500 ; 
Holliday  v.  McMillan,  79  N.  C.  315. 

33  Ohio  R.  S.  1880,  p.  1048. 

34  Greg.  G.  L.  1874,  p.  584. 

35  R.  I.  P.  a  1882,  p.  637. 

86   S.  C.  R.  S.  1873,  p.  429 ;  Avant  V.  Robertson,  2  McMull.  215. 

37  Va.  R.  S.  1873,  p.  853 ;  Macauley  t;.  Dismal,  2  Rob.  Va.  507 ;  Hlg- 
ginbotham  v.  Cornwell,  8  Gratt.  83 ;  56  Am.  Dec.  130. 

38  Wis.  R.  8. 1878,  p.  626. 

39  3  and  4  Wm.  IV.  ch.  105,  {  2 ;  Pry  v.  Noble,  24  Law  J.  N.  S.  501 ; 
7  DeGex,  M.  &G.687. 

40  Conn.  P.  A.  1875,  p.  376 ;  Laws  of  1877,  p.  211 ;  Stewart,  5  Conn. 
820 ;  Steadman  v.  Fortune,  5  Conn.  462 ;  Calder  v.  Bull,  2  Root,  50. 

41  Ga.  Code  1873,  p.  304,  J  1763 ;  Code,  1882,  {  1763  a ;  Day  v.  Solomon, 
40  Ga.  :{2  ;  Hart  v.  McCuIIum,  28  Ga.  478  ;  Green  v.  Causey,  10  Ga.  435 ; 
Simons  V.  Latimer,  37  Ga.  490. 

42  N.  H.  G.  L.  1878,  p.  474. 

43  Reed  v.  Morrison,  13  Serg.  (ft  R.  18, 21 ;  1  Scrlbner  Dow.  625. 

44  Tenn.  R.  S.  1871,  9  2308 ;  Combs  v.  Young,  4  Tex.  218  ;  Chester  v, 
Greer,  5  Humph.  26. 

45  Vt.  R.  S.  1880,  i  2215 ;  Thayer,  14  Vt.  107 ;  39  Am.  Dec.  211 ;  Ladd, 
14  Vt.  185  ;  Gorham  v.  Daniels,  23  Vt.  600. 

46  Fry  v.  Noble,  7DeGex,  M.  cfe  Q.  687. 

47  Stewart,  5  Conn.  317. 

2  369.  "^^e's  acts  during  oovertare  which  defeat  dower. 
— Under  statutes  such  as  13  Edward  I.,  ch.  34,  a  wife 
may  defeat  her  dower  by  elopement  and  adultery,*  or 
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by  adultery  alone,*  or  by  abandonment  alone ; '  bat 
this  result  from  her  breaches  of  marriage  obligations 
depends  on  statute  entirely.^  Nor  can  any  act  in  the 
nature  of  a  contract  affect  her  rights  tx)  dower  except  by 
virtue  of  a  statute ;  her  dower  must  be  released  in  the 
mode  prescribed  by  law.* 

1  Bee  Alex.  Brit  Stat.  p.  138 ;  Stewart  M.  <ft  D.  8  178. 

2  Ga.  B.  C.  1878,  {  17«4. 

8   ITiornberry,  18  W.  Va.  622 ;  Stewart  M.  <ft  D.  { 177. 

4  See  Stewart  M.  &  T>.  U  177, 178. 

5  Sisk  V.  Smith,  6  UL  503, 509  ;po«t,  2  276. 

g  270.  Bolease  of  dower,  generally. — It  was  long  doubt- 
ful whether  a  wife  could  release  her  dower  at  all ;  *  but 
it  was  finally  settled  at  common  law  that  she  could  re- 
lease by  fine  or  common  recovery.*  In  Massachusetts, 
it  was  released  from  early  times  by  deed  through  cus- 
tom ;'  and  now,  wherever  the  sole  deed  of  the  husband 
will  not  destroy  dower,*  statutes  provide  for  its  relin- 
quishment by  her.8  But  separate  property  acts  have 
no  effect  on  a  wife's  interest  in  her  husband's  lands,'  so 
that  her  release  of  dower  stands  on  a  different  footing 
from  her  ordinary  conveyances.^  The  provisions  of 
the  statute  must  be  strictly  complied  with,^  and  a  re- 
lease not  good  at  law  is  not  good  at  all;'  equity  will 
not  even  rectify  a  deed  as  against  the  wife ;  i®  nor  does 
anything  short  of  an  actual  release,  for  example,  an 
agreement  to  give  a  release,^^  have  any  effect  on  her 
right.^2  go  that  dower  cannot  be  released  by  parol," 
but  only  by  deed  duly  sealed,^*  unless  of  course  the 
statutes  require  no  seal.^*  Nor  will  a  release  be  pre- 
sumed from  adverse  possession  until  twenty  years  after 
the  husband's  death ;  ^*  and  a  release  will  never  be  pre- 
sumed to  have  been  executed  during  coverture  in  favor 
of  one  who  does  not  claim  under  the  husband  but  ad- 
versely to  him."    The  deed  of  release  need  not  be  in 
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any  particular  form,^  but  in  most  States  it  mnst  ex- 
pressly state  that  the  purpose  of  the  wife  is  to  release 
her  dower *• — even  that  she  signed  "in  token  of  her 
free  consent,"  has  been  held  not  sufficient;^  but  in 
other  States  it  suffices  if  she  join  in  the  granting  clause,^ 
and  if  there  are  no  limiting  words,  she  grants  all  her 
interest;'*  and  in  New  Hampshire,  by  custom,  her 
mere  signature  beneath  her  husband's  is  sufficient,^ 
and  the  same  seems  to  be  the  effect  of  the  Illinois 
statute.**  The  deed  does  not  take  effect  until  delivery, 
and  until  that  time  she  may  revoke  her  signature.*^ 
The  fact  that  some  defect  in  the  lease  is  due  to  her 
fraud  makes  no  difference. *>  It  seems  that  a  married 
woman  cannot  execute  a  blank  deed  of  release,  leaving 
it  to  her  husband  to  fill  it  up.*' 

1  Lampet,  10  Ooke,  49 ;  2  Scrlbner  Dow.  283, 281 

2  Hayerington,  Owen,  6 :  Beckwlth,  2  Coke,  57  a ;  Park  Bow.  200 : 
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8  French  v.  Peters,  83  Me.  398, 406 ;  Hall  v.  Sava^re,  4  Mason,  273. 

4  Discussed  ante,  i  268. 

5  The  statute  of  the  particular  State  should  be  carefully  examined. 

6  McCormick  v.  Hunter.  50  Ind.  196, 188 ;  Blake,  7  Iowa,  46, 54, 55 ; 
Ulp  V.  CampbeU,  19  Pa.  St.  361, 363 ;  Townsend  v.  Brown,  16  S.  C.  91 ; 
ante,  2  267. 

7  Ante,  {{  205, 236 ;  postt  Dbi:i>s  of  Mabb£B1>  Woifsir,  K  394-408. 

8  Russell  V.  Amphlet,  27  Ark.  339,  341 ;  Stidham  v.  Matthews,  29 
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41  Md.  633,  639 ;  20  Am.  Rep.  76 ;  Conover  v.  Porter,  14  Ohio  St,  450, 
454.  See  Raverty  v.  Fridge,  3  McLean,  230 ;  Clark  v.  Redman,  1 
Blackf.  379;  12  Am.  Dec  213;  O'Ferrall  v.  SImplot,  4  Iowa,  381; 
Rogers  v.  Woody,  23  Mo.  648 ;  Sheppard  v.  Warden,  1  N.  J.  L.  452 ; 
Moore  v.  Thomas,  1  Oreg.  201 ;  Thompson  v.  Morrow,  5  Serg.  &  R. 
289 ;  9  Am.  Dec.  358  ;  Kirk  v.  Dean,  2  Binn.  341 ;  post,  U  400, 401. 

9  Carr  v.  Williams,  10  Ohio,  305,  310 ;  38  Am.  Dec  87 ;  infra,  n.  12. 

10  Dayenport  v.  Soyil,  6  Ohio  St.  450, 466 ;  infra,  n.  12. 
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12  Stidman  v.  Matthews,  29  Ark.  650, 658  :  Atwater  v.  Buckingham, 
6  Day,  492, 497 ;  White,  16  N.  J.  L.  207, 214  ;  Marvin  v.  Smith,  46  N.  Y. 
571,574;  Wlswallt;.  Hall,  3  Paige,  313,  317;  Green  v.  Branton,  1  Dey. 
Eq.  600,  603 ;  Purcell  v.  Goshorn,  17  Ohio,  105,  124 ;  44  Am.  Dec  448; 
Dayenport  v,  Soyll,  6  Ohio  St.  459, 466 ;  Carr  v.  Williams,  10  Ohio,  305, 
310 ;  36  Am.  Dec.  87.  See  Tevis  v.  Richardson,  7  Mon.  654, 660 ;  Rich- 
mond V.  Robinson,  12  Mich,  193, 201 ;  Martin  v,  Dwelly,  6  Wend.  9, 13 ; 

H.  &  W.-85. 
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21  Am.  Dec.  245;  Boseburgh  r.  Sterllngr,  27  Pa.  St.  292, 293 ;  post,  1404. 
Cnntixif  Lake  v.  Gray,  30  Iowa,  415,  419 ;  County  v.  Gelger,  1  Call, 
190, 193. 

13  Davln,  61  Me.  896, 899 ;  Lathrop  v.  Poster,  51  Me.  867, 809;  Wortb- 
Ington  V.  Mlddleton,  6  Dana,  800, 303  ;  Keeler  v,  Tatnell  23  X.  J.  L.  62. 

14  Manning  v.  Laboree,  83  Me.  343,  846.  S.  P.,  Brown  v.  Starke,  S 
Dana,  816 ;  Sargent  v.  Roberts,  34  Me.  135,  137 :  Tasker  v.  Bartlett,  5 
Cnsh.  359 ;  Giles  v.  Moore,  4  Gray,  600,601 ;  Foster  v.  Dennison,  9  Ohio, 
121 ;  Walsh  v.  Kelly,  84  Pa.  SU  84, 85. 

15  2  Scribner  Dow.  298. 

16  Barnard  v,  Edwards,  4  N.  H.  321,  827 ;  17  Am.  Dec.  403 ;  pottf 
{  277. 

17  Durham  V.  Angler,  20  Me.  242, 24& 

18  See  Dundas  v.  Hitchcock,  12  How.  256, 267 ;  Meyer  v.  Qosaett,  88 
Ark.  877, 880 ;  Davis  v.  Bartholemew,  8  Ind.  485, 491 ;  Frost  v.  Dcering, 
21  Me.  156, 159 ;  Usher  v.  Richardson,  29  Me.  415 ;  Steams  v.  Swift,  8 
Pick.  532,  535 ;  Gray  v.  McCune,  23  Pa.  St.  447, 451. 

19  Hall  V.  Savage,  4  Mason,  273,  275 :  Powell  v.  Monson,  8  Masoxi, 
347, 349 ;  Davis  v.  Bartholemew,  3  Ind.  485, 491 ;  Cox  v.  Wells,  7  Blackl. 
410;  Hatcherv.  Andrews,  5  Bush,  561,  665;  McDowell  v.  Prather,  8 
Bush,  46, 61 ;  Lathrop  v.  Poster,  51  Me.  867,  869;  Stevens  t>.  Owen,  25 
Me.  94. 99  ;  Fowler  v.  Shearer,  7  Mass.  14, 20 ,  Catlin  v.  Ware,  9  Mass. 
218,  220;  6  Am.  Dec.  66;  Leavltt  v.  Lamprey,  13  Pick.  3S2:  23  Am. 
Dec.  686 ;  McFarland  v.  Febiger,  7  Ohio,  194,  195 ;  28  Am.  Dec.  6:fi ; 
Carter  v,  Qoodin,  8  Ohio  St.  75,  78.  In  such  case  no  words  of 
grant  are  necessary :  Steams  v.  Swift,  8  Pick.  532, 6;)S. 

20  Stevens  V.  Owen,  25  Me.  94, 98. 

21  Learned  v.  Cutler,  18  Pick.  9,  12 ;  GUllan.  v.  Swift,  14  Kun,  574, 
676 ;  Smith  v.  Hany,  16  Ohio,  191, 229. 

22  Daly  v.  Willis,  5  Lea,  100, 104. 

23  Burge  v.  Smith,  27  N.  H.  332,  338 ;  Dustin  v.  Steele,  27  N.  H.  431, 
432. 

24  Johnson  v.  Montgomery,  51  IlL  185, 190. 

25  Leland,  13  Pa.  St.  84,  85.  Not  after:  McNeely  t».  Kucker,  6 
Blackf,  891,  894. 

26  McFarland  v.  Febiger,  7  Ohio,  IW,  195;  28  Am.  Dec.  632;  post, 
{{416,418. 

27  Drury  v.  Foster,  2  Wall.  24,  34 ;  Conover  v.  Porter,  14  Ohio  St. 
450, 454 ;  poHf  {{  400, 402, 407. 

i  271.  Bolease  of  dower,  partiefl,  oonsideratioii,  ete.  — 
Unless  the  statute  expressly  authorizes  tliis,*  a  wife 
cannot  release  her  dower  by  her  sole  deed,'  but  must 
join  with  her  husband.'  But  she  need  not  execute  the 
deed  at  the  same  time  as  her  husband,^  and  may  even 
re-execute  it  if  it  is  as  first  defectively  acknowledged,* 
It  has  the  same  effect  as  her  joinder  with  her  husband 
if  she  joins  with  his  attorney  in  fact,"  or  in  case  of  his 
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insanity,  with  his  guardianJ  Though  she  may  have 
another  sign  the  release  for  her  in  her  presence,^  except 
under  the  Connecticut  statute,*  she  cannot  release  her 
dower  by  power  of  attorney ,^°  except  where  expriessly 
authorized  by  statute ;  ^^  nor  can  her  guardian  release 
her  dower,"  But  statutes  providing  for  the  release  of 
dower  have  reference  solely  to  the  disability  of  covert- 
ure,*' and  a  release  though  duly  executed  will  not  be 
valid  if  the  wife  is  an  infant ;  **  this  disability  is  totally 
distinct  from  that  of  coverture,*^  and  renders  the  deed, 
under  the  better  view,  voidable,*^  or,  as  it  is  sometimes 
said,  void ; "  if  voidable,  it  is  avoided  by  her  subsequent 
deed  of  the  same  property.**  For  like  reasons  an  insane 
wife  cannot  release  dower.**  And  a  statute  providing 
that  any  woman  of  lawful  age  may  release  her  dower, 
means  lawful  age  for  contracting,  not  lawful  age  for  mar- 
rying.20  But  statutes  sometimes  provide  specially  for  the 
release  of  dower  when  the  wife  is  an  inf ant,2i  qj  insane.^ 
As  a  rule,  statutes  removing  the  general  incapacities  of  a 
married  woman  do  not  affect  her  capacities  towards  her 
husband, 28  and  therefore,  a  married  woman's  release  of 
her  dower  to  her  husband  is  void;^^ — the  same  rules 
applicable  in  law  to  her  ordinary  contracts  with  her 
husband  apply.^  The  release  cannot  be  made  to  a 
stranger,26  but  only  to  one  who  in  some  way  holds 
under  the  husband ;  ^  to  the  grantee  of  the  husbandj^s 
or  one  who  afterwards  buys  the  fee ;  *  to  the  owner  of 
the  iee;^  to  the  equitable  owner  ;8i  to  one  who  has 
warranted  the  title ;  '^  for  the  release  operates  by  way 
of  estoppel,"*  and  the  estoppel  must  be  mutual ;  **  in- 
choate dower,  it  must  be  remembered,  cannot  be  bar- 
gained and  sold  but  only  released.^*  The  wife  may 
reserve  a  consideration  moving  to  herself  for  her  re- 
lease,"* but  none  is  implied,'^  and  a  consideration 
moving  to  her  husband  is  sufllcienl.^ 
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84  KUzmiller  v.  Van  Bensselaer,  10  Ohio  St  63,  64 ;  post,  {{  272,  276. 
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36  BaUey  v.  Litten,  52  Ala.  282, 285 ;  Beiff  v.  Horst,  55  Md.  42,  47 ; 
Miller  V.  Crawf  urd,  32  Gratt.  277,  286. 

87  Hiscock  v.  Jaycox,  12  Bank.  Beg.  607. 

88  BaUey  V.  Litten,  52  Ala.  282, 285. 

I  272.  Belease  of  dower — Efbet  of.— A  married  wo- 
man's release  of  her  unassigned  dower  cannot  take 
effect  as  a  grant/  but  operates  only  by  way  of  estop- 
pel ;  ^  and  as  an  estoppel  must  be  mutual,'  a  stranger 
to  the  release  cannot  avail  himself  of  it ;  ^  it  can  be  set 
up  only  by  one  who  claims  title  under  it,*  by  the  hus- 
band's grantee,^  or  some  one  entitled  to  stand  in  his 
shoes ;  ^  thus,  when  a  wife  joins  her  husband  in  a  mort- 
gage, only  the  mortgagee  or  one  claiming  under  the 
mortgage,  can  set  up  her  release  of  dower ;  ^  against  all 
others  she  has  her  dower ,*  and  if  the  mortgage  is  fore- 
closed after  the  husband's  death,  she  has  dower  in  the 
surpluSjW  even  where,  instead  of  foreclosing  a  mort- 
gage, the  property  is  sold  by  the  husband's  assignee 
in  bankruptcy,  and  the  debt  is  paid,  the  purchaser 
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takes  the  property  subject  to  her  dower."  So  when 
she  joins  in  a  lease  she  does  not  affect  her  rights  in  the 
reversion  or  the  rent ;  *'  nor  does  her  release  to  one  ten- 
ant in  common  affect  her  rights  as  against  the  other 
tenants  in  common."  She  is  not,  moreover,  estopped 
from  setting  up  a  subsequent  title  in  herself,**  or  from 
alleging  her  husband's  fraud.^  The  effect  of  the  re- 
lease is  confined  to  the  property  actually  referred  to ;  ^ 
and  if  a  mistake  is  made  in  the  description,  the  deed 
will  not  be  rectified  as  against  the  wife.*^  Nor  if  she 
joins  with  her  husband  avowedly  to  "release  her 
dower  "  does  the  deed  have  any  effect  as  a  conveyance 
of  her  own  property ,*8  even  if  no  property  of  her  hus- 
band's is  referred  to ;  *•  of  course,  the  deed  may  be  so 
drawn  as  to  release  her  dower  and  convey  her  own 
property  also.'''  If  she  release  dower,  the  release  cov- 
ers dower  in  the  same  land  under  a  former  husband." 
But  If  she  conveys  property  as  guardian,**  or  as  admin- 
istratrix,® she  does  not  release  her  dower;  though  if 
she  convey  in  a  representative  capacity  and  her  indi- 
vidual capacity  also,  her  dower  is  gone.**  If  the  deed 
in  which  she  joins  to  release  her  dower  is  set  aside,  or 
for  any  reason  becomes  inoperative — as  where  a  mort- 
gage debt  is  paid,**  or  a  deed  in  fraud  of  creditors  is  set 
aside  by  them,^  even  when  the  fraudulent  deed  was  to 
the  wife  herself — she  has  her  dower  as  if  she  had  not 
joined  therein ;  **  but  the  deed  must  really  become  in- 
operative;** it  is  not  sufficient  if  the  grantee  from 
laches  never  has  had  any  benefit  thereunder .'^ 
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17  Sleben  v.  Franks,  62  Iowa,  &12,  643;  Davenport  v.  Sovil,  6  Ohio 
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20  Gregory,  16  Ohio  St.  660, 564. 
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22  Jones  v.  Hollopeter,  10  Serg.  <&  R.  326,  328. 

23  Shurtz  v.  Thomas,  8  Pa.  St.  S.')9, 362.  See  Ritchie  v.  Putnam,  13 
Wend.  624, 526. 

24  CharchlU  V.  Bee,  66  Ga.  621, 632. 

25  Mallory  v.  Horan,  12  Abb.  Pr.  N.  S.  289, 298. 

26  Summers  v.  Babb,  13  111.  483, 484  ;  infra,  n.  28. 

27  Richardson  v.  Wyman,  62  Me.  280, 283. 

28  Hoppin,  96  111.  265,  271,  272;  Morton  v.  Noble,  67  HI.  178,  179; 
McKee  t».  Brown,  43  111.  130 ;  Gove  v.  Gather,  23  111.  634, 641 ;  Lockett 
V.  James,  8  Bush,  28, 81 ;  Richardson  v.  Wyman,  62  Me.  280. 284  ;  Rob- 
inson V.  Bates,  3  Met.  40  ;  Stinson  v.  Sumner,  9  Mass.  143  ;  6  Am.  Dec. 
49  ;  Pinson  v.  Williams,  23  Miss.  «,  68 ;  Prey  v.  Boylan,  23  N.  J.  Eq. 
90;  Elmdorf  v.  Lockwood,  57  N.  Y.  822,  325;  Mallory  v.  Horan,  12 
Abb.  Pr.  N.  8.  280,296 :  Clowes  v.  Dickenson,  5  Johns.  Ch.  235,  246; 
Bidgway  v.  Masting  23  Ohio  St.  294,  296 ;  Riclcard  v.  Talbird,  Rice 
£q.  158. 

29  Hoppin,  96  111.  265,  271,  272. 

30  Morton  v.  Noble,  57  111.  176, 179 

2  273.  Jointure,  legal  and  equitable.— Jointure  is  tech- 
nically such  a  settlement  on  a  wife  as  bars  her  of  her 
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dower  under  the  statute  of  uses,^  for  by  the  early  com- 
mon law  dower  could  not  be  Iwirred  by  any  collateral 
satisfaction.^     The  settlement  was  so  called  because 
usually  made  upon  the  husband  and  wife  jointly  dur- 
ing coverture,  and  on  her  after  her  husband's  death.' 
The  word  when  used  in  a  statute  without  qualification 
means  legal  jointure  under  the  above-named  statute ;  * 
but  it  is  commonly  used  at  present  to  mean  any  pro- 
vision for  a  wife  in  lieu  of  her  dower.*    A  legal  jointure 
is  such  a  provision  as  under  the  statute  of  uses  or  other 
statute  bars  her  dower ;  >  an  equitable  jointure  is  such 
a  provision  as  puts  her  on  her  election  to  take  it  or 
dower.T    Antenuptial  contracts  between  the  husband 
and  wife,  in  which  the  wife  agrees  to  give  up  her 
dower,  have  also  been  called  equitable  jointures ;  ^  but 
such  contracts  stand  on  a  different  footing,  and  are  ab- 
solutely binding,  if  made  between  adults,*  and  void- 
able only  if  the  woman  were  an  infant.*®    To  a  strict 
legal  jointure  under  the  statute  of  uses,  which  is  in 
force  in  this  country  as  a  part  of  the  common  law,"  so 
far  as  consistent  with  the  modem  statutes,*'  the  follow- 
ing are  the  requisites  :*•  (1)  The  provision  must  consist 
in  an  estate  or  interest  in  land ;  ^*  (2)  it  must  take  effect, 
in  possession  or  profit,  immediately  from  the  death  of 
the  husband;**  (3)  it  must  be  for  the  wife's  life,  at 
least ;  *<  (4)  it  must  be  limited  to  the  wife  herself,  and 
not  in  trust  for  her ;  *7  (5)  it  must  be  made  in  satisfac- 
tion of  her  whole  dower,**  and  must  be  so  expressed 
in  the  deed ;  *•  (6)  it  must  be  a  reasonable  and  compe- 
tent provision  for  the  wife's  livelihood;^  (7)  it  must 
be  made  before  marriage.^*    Any  other  provision  made 
for  a  wife  expressly  in  lieu  of  dower**  will,  if  she  ac- 
cepts it,  bar  her  of  dower  in  equity,®  independently  of 
statute ;  **  it  puts  her  to  an  election.*    In  most  of  the 
States  statutes  provide  in  what  cases  a  wife  shall  be  ab- 
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solutely  barred  by  a  provision  in  lien  of  dower,  and  in 
what  cases  she  may  elect.*  If,  when  the  wife  is  abso- 
lutely barred  she  conveys  away  jointly  with  her  hus- 
band her  jointure  lands,''  she  is  nevertheless  barred  of 
her  dower ;  but  if  she  has  the  right  of  election  she  may 
claim  her  dower  all  the  same.*  If  she  is  evicted  of 
either  Idnd®  of  jointure,  she  may  be  endowed  of  so 
much  of  the  remainder  of  her  husband's  lands  as  may 
be  necessary  to  make  up  her  loss,^  provided  that  she 
does  not  gdt  more  altogether  tlian  she  would  have  had 
had  she  taken  dower  at  first  ;'^  and  she  may  be  so  en- 
dowed even  as  against  her  husband's  alienee.*'  A 
jointure,  unlike  dower  after  assignment,"  is  not  a  con- 
tinuance of  the  husband's  estate  ;^  the  wife  takes  as  a 
purchaser ,'^  and  is  not  entitled  to  the  crops  which  were 
sown  at  the  time  of  his  death.* 

1  27  Henry  VIII.  ch.  10,  il  6-0 ;  Alex.  Brit.  Btat  800, 301 ;  2  Sorlbner 
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23  Dyke  v.  Rendall,  13  Ene.  L.  &  Eq.  404,  411 ;  2  DeGex,  M.  <ft  G. 
209 ;  Blackmore,  16  Ala.  633  ;  Farrow,  1  Del.  Ch.  457 ;  Raines  v.  Cor- 
bln,  24  Ga.  185  ;  Garrard,  7  Bush,  436 ;  TevIs  v.  McCreary,  3  Met.  (Ky.) 
151  ;  Wentworth,  69  Me.  247  ;  Levering  v.  Hughe,  2  Md.  Ch.  81 ;  Hast- 
ings V.  Dickinson,  7  Mass.  153,  155 ;  5  Am.  Dec.  34 ;  Gibson,  15  Mass. 
156 ;!  8  Am.  Dec.  94 ;  McCartee  v.  Teller,  2  Paige,  511  ;  8  Wend.  267 ; 
Tisdale  v.  Jones,  38  Barb.  523 ;  Grogan  v.  Garrison.  27  Ohio  St.  50 ; 
Jones,  62  Pa.  8t.  324:  Gangwere,  14  Pa.  St.  417;  Rudolph,  10  Pa.  St, 
84;  Rose  v.  Reynolds,  1  Swan,  446;  Lacy  v,  Anderson,  1  Swan,  445; 
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24  Logan  v.  Phillips,  18  Mo.  22 ;  Johnson,  23  Mo.  561 ;  30  Mo.  72. 

25  Co.  Litt.  38  b  ;  post,  ?2  274, 275. 

26  Rev.  Stats,  as  follows :  Ark.  1874.  ?J  2218-2224 ;  Conn.  1875,  pp.  37R, 
377  ;  Conn.  Acts,  1877,  p.  211,  g  4  ;  Del.  1874,  p.  533 ;  111.  1880,  p.  426  ;  Ind. 
1881,  J 2600;  Ky.  1881.  p.  530;  Me.  1871,  p.  767;  Md.  1878.  art.  60,  8226 ; 
Mass.  1882.  p.  741 ;  Mich.  1882,  ^k  5746-5749 ;  Mo.  1879,  |f  2201, 2202  ;  N.  J. 
1877,  p.  32^;  N.  Y.  1882.  pp.  2197,  2198;  Ohio  1880,  J  4189;  Oreg.  ?874, 
p.  586  ;  R.  I.  1882,  p.  640 ;  S.  C.  1882,  p.  530 ;  Va.  1873,  p.  864  ;  VL  1880, 
{  2219 ;  Wis.  1879,  §?  2169^2173. 

27  Co.  Litt.  36  b  ;  Dyer,  358  6. 

28  1  Greenl.  Cruise,  208  ;  Co.  Litt  86  b. 

29  Gervoye,  Moore  C.  P.  717;  Beard  v.  Nutthall,  1  Vern.  427; 
Garrard,  7  Bush,  4.% ;  Hastings  v.  Dickinson,  7  Mass.  153,  LS5 ;  5  Am. 
Dec.  34 ;  Gibson,  15  Mass.  106,  111 ;  8  Am.  Dec.  94. 

90  Hastings  v.  Dickinson,  7  Mass.  163, 155 ;  5  Am.  Dec.  34  ;  Camden 
V.  Jones,  23  N.  J  Eq.  171 :  Pierce,  9  Hun,  «) ;  St.  Clair  v.  Williams,  7 
Ohio,  110 ;  30  Am.  Dec.  194 ;  Ambler  v.  Norton,  4  Hen.  dk  M.  2a 

31  Beard  v.  NutthaJl,  1  Vern.  427 ;  Tew  v.  Winterton,  8  Bro.  C.  C. 
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32  Mannsfleld,  Co.  Litt.  33  a,  n.  8 ;  1  GreenL  Cruise,  200. 
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34  Fisher  v.  Forbes,  9  Vin.  Abr.  873. 

35  See  Campion  v.  Cotton,  17  Ves.  267 ;  Sterry  v.  Arden,  1  Johns. 
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g  274.  EqTiitable  jointure— Deviae  in  lien  of  dower. — It 
it  a  rule  enforced  in  equity  that  one  cannot  accept  the 
benefits  under  an  instrument,  and  at  the  same  time 
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defeat  its  provisions,  so  that  if  A  transfers  to  B  certain 
lands,  and  by  the  same  instrument  transfers  to  C  cer- 
tain lands  belonging  to  B,  B  must  let  his  own  lands  go 
to  C  if  he  accepts  the  lands  transferred  to  him  by  A ;  he 
cannot  have  both,  he  mnst  choose  between  them — he  is 
put  to  an  election.^  This  rule  applies  to  dower  as  well 
as  to  other  estates,'  and  to  widows  as  well  as  to  other 
persons ; '  and  a  widow  cannot  have  her  dower  and  also 
a  provision  made  for  her  in  lieu  thereof  by  her  hus- 
band's deed  *  or  will.^  For  although  the  mass  of  cases 
have  arisen  with  respect  to  provisions  in  wills,  there  is 
nothing  to  prevent  the  same  rules,  so  far  as  they  depend 
on  the  unwritten  law  and  not  on  statutes,  from  apply- 
ing equally  to  deeds.*  The  provision  must  be  expressly 
in  lieu  of  dower  J  or  the  instrument  must  make  a  dis- 
position of  some  part  of  the  maker's  estate  which  is 
clearly  inconsistent  with  the  existence  of  dower  there- 
in,8  so  that  in  claiming  dower  the  widow  would  defeat, 
interrupt,  or  disappoint,  some  provision  in  the  instru- 
ment.* No  technical  language  is  necessary,^<>  but  it  has 
been  found  difficult  to  determine  what  provisions  in  a 
will  are  inconsistent  with  dower."  A  devise  of  "all 
my  estates''  would  not  be,^*  for  dower  is  the  wife's 
estate  and  not  the  husband's ;  ^'  it  is  an  encumbrance  on 
his  property.**  So  that  by  leaving  a  wife  a  part  of  his 
property  and  disposing  of  the  rest  to  others,  her  hus- 
band does  not  necessarily  put  her  to  an  election,  but  she 
takes  the  devise  and  dower  in  the  balance ;  ^  nor  does 
a  devise  to  her  of  all  her  husband's  property  prevent 
her  from  holding  part  as  dower  and  part  under  the 
devise ;  *•  nor  does  a  devise  of  all  the  property  to  trust- 
ees to  sell  and  give  her  part  of  the  proceeds  put  her  to 
an  election ;  ^^  nor  does  an  annuity  charged  on  the  land, 
unless  the  land,  if  subjected  to  dower,  is  not  sufficient 
to  pay  the  annuity ,**    But  if  such  a  disposition  of  the 
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estate  is  made  as  is  inconsistent  with  the  existence  of 
dower  therein,  she  must  elect;  as  where  trustees  are 
directed  to  lease  the  whole  of  the  land  in  possession ;  ^ 
so,  if  the  instrument  shows  clearly  his  intention  that 
slie  should  have  nothing  excepting  the  provisions  of  the 
will ;  ^  as  where  he  leaves  her  property  during  her 
widowhood  only,*i  or  equally  with  others."  But  the 
widow  is  favored,^  and  the  intent  must  be  dear  to  ex- 
clude her ;  **  and  it  must  be  ascertained  from  the  instru- 
ment, for,  except  in  Virginia,*  parol  evidence  thereof 
is  not  admissable.^  Such  were  the  rules  at  common 
law,  but  in  most  States  they  have  been  changed  by 
statute,''  and  any  provision,  generally  of  realty,*  in  a 
will  for  a  wife,  is  presumed  to  have  been  intended  as  in 
lieu  of  dower,  unless  a  contrary  intent  plainly  appears 
from  the  will  itself,*  and  the  widow  is  required  to  elect 
within  a  specified  time  whether  she  will  take  the  pro- 
visions in  the  will  or  her  dower .^  But  a  will  which 
contains  no  provision  in  her  favor  does  not  put  her  to 
an  election,'^  nor  does  a  provision  in  a  will  in  lieu  of 
dower  require  her  to  elect  as  to  lands  of  which  the  hus- 
band dies  intestate,''  for  to  take  dower  in  such  lands 
would  not  affect  the  other  provisions  in  the  instru- 
ment ;^  and  the  same  applies  to  lands  of  the  husband's 
sold  by  him,'*  or  in  execution  against  him,'^  during 
coverture;  nor  does  a  devise  to  her  of  lands  in  one 
State  require  her  to  elect  as  to  lands  in  another  State,'' 
though  this  seems  to  be  bad  law.'"  The  statutes  are 
construed  as  favorably  as  possible  to  the  widow,  and 
where  a  devise  to  her  requires  her  to  elect,  although  not 
expressed  to  be  in  lieu  of  dower,  a  devise  in  trust  for 
■•■•er  will  not  have  the  same  eflfect.''  The  statutes  of  the 
S  *nt  States,  however,  differ  in  many  and  minute 
it  a  mind  should  in  all  cases  be  carefully  con- 
benefits 
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£4.319. 
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§  275.  Widow's  eleotion. —  If  a  husband  has  exchanged 
Bome  of  his  lands  for  others,  his  widow  cannot  have 
dower  both  in  the  lands  exchanged  and  in  the  lands 
received  in  exchange,  she  must  elect.^  By  the  statute 
of  uses,  a  jointure  made  during  coverture  on  the  wife 
in  lieu  of  dower,  put  her  to  an  election ;  *  and  this  is 
true  of  any  such  provision  which  is  not  a  legal  joint- 
ure;' and  it  applies  especially  to  devises  in  lieu  of 
dower.*  Generally,  independently  of  statute,  the  elec- 
tion of  the  widmv — for  an  election  cannot  be  made  dur- 
ing coverture  * — is,  if  not  expressed,  implied  from  an 
entry  upon  the  lands  or  a  suit  for  dower,*  or  from  the 
use  and  enjoyment  by  the  widow  of  the  provisions 
under  the  will.^  But  the  implication  from  apparent 
acquiescence  in  the  provisions  of  the  will  is  always  re- 
buttable, the  longest  acquiescence  seems  not  to  be  con- 
clusive ;  *  it  may  be  shown,  for  example,  that  the  widow 
held  the  property  by  the  consent  of  the  heirs  and  not 
in  her  own  right;*  or  that  she  really  exercised  no 
choice,  either  because  she  did  not  know  that  there 
were  two  estates  to  choose  between,io  or  because  she 
was  deceived,^^  or  mistaken  ,^2  qj.  uninformed  ^^  as  to 
their  respective  values.  But  as  to  devises  in  lieu  of 
dower,  which  have  given  rise  to  most  of  the  cases  on 
this  subject,  it  is  nearly  everywhere  provided  by  stat- 
ute how  and  within  what  time  the  widow  shall  elect. ^* 
In  New  York,  if  she  does  not  enter  on  her  dower  lands 
or  commence  proceedings  for  dower  within  one  year 
after  her  husband's  death,  she  elects  to  take  under  the 
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will.^  In  Mississippi  the  time  begins  to  run  from  the 
date  of  probate,'*  still  she  may  renounce  before  pro- 
bate," and  is  bound  by  a  defective  probate  in  which 
she  has  acquiesced."  In  Delaware  she  must  have  no- 
tice before  she  is  bound  to  elect,  which  is  not  the  rule 
independently  of  express  provision.**  In  Indiana  no 
time  is  fixed,  and  she  may  elect  without  restriction  of 
time,  as  at  common  law.^o  In  Maryland  a  written  re- 
nunciation must  be  filed  within  six  months  after  the 

• 

husband's  death.**  In  Missouri  the  renunciation  must 
be  acknowledged  as  a  deed.*-"  In  Ohio  she  must  be 
called  before  the  judge  and  have  the  matter  explained 
to  her.^  In  Arkansas  she  must  make  a  regular  convey- 
ance to  the  husband's  heirs.^  Taking  and  using  the 
property  under  the  will  is  not  an  election  if  she  re- 
nounce the  will  within  the  limited  time,*  provided 
that  she  return  the  devise,^  and  it  seems  that  she  be 
not  estopped  by  the  intervention  of  rights  of  third  par- 
ties.*' So,  she  may  qualify  as  executrix  without  de- 
stroying her  right  to  renounce  the  will.*  If  a  particular 
mode  of  election  is  specified,  as  by  filing  a  renunciation 
of  the  will,  another  will  not  take  its  place,  as  suing  for 
dower.2>  And  few  excuses  will  prevail,  if  the  time  for 
renunciation  has  been  allowed  to  go  by ;  "^  thus  it  is 
not  an  excuse  that  the  executor  gave  erroneous  infor- 
mation as  to  the  time  for  filing  the  renunciation ;  '*  or 
that  she  was  a  non-resident ;  •*  or  that  she  did  not  know 
her  rights ;  *•  or  that  she  made  a  mistake  as  to  the  value 
of  the  provision  of  the  will  ;8*  but  it  is  a  ground  for  re- 
lief, that  she  was  prevented  from  filing  her  renun- 
ciation, or  made  to  file  it,  by  misrepresentations  of 
interested  parties,"*  unless  she  had  discovered  the 
fraud  before  the  time  for  renouncing  had  elapsed ;  *  or 
that  she  had  been  unable  to  ascertain  the  respective 
values  of  her  dow^er  and  devise,''^  owing,  for  example, 
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to  pending  suits.'^  Under  circumstances  like  this, 
equity  may  extend  the  time  within  which  she  must 
elect."  She  may  renounce  conditionally,  the  renuncia- 
tion to  take  effect  if  an  event  happens  before  the  expir- 
ation of  the  limited  time.*®  The  widow  must  elect  in 
person,*!  ghe  cannot  by  attorney,**  except  under  special 
statutes ;  **  no  one  can  elect  for  her  if  she  be  insane,** 
except  by  statute ;  **  but  if  she  elects  while  insane,  she 
may  ratify  her  act  in  a  lucid  interval.**  If  she  dies  be- 
fore electing,  her  representatives  cannot  elect  for  her.*^ 
If  she  is  an  infant,  equity  will  elect  for  her,*«  or  the 
time  for  election  will  be  extended  till  her  majority ;  *» 
but  where  by  statute  her  guardian  is  authorized  to 
elect,  her  election  in  person  is  void."  The  practice 
when  a  widow  has  married  again  before  election  dif- 
fers :*!  such  cases  are  rare.  When  she  elects  to  take 
under  the  will,  she  is  a  purchaser  for  valuable  consid- 
eration,^*  for  she  gives  up  dower  ;M  and  though  her 
rights  are  inferior  to  those  of  creditors,  they  are  supe- 
rior to  those  of  any  other  devisee  or  legatee,**  and,  if 
the  estate  is  solvent,  she  is  not  required  to  contribute 
towards  the  payment  of  debts.**  This  is  the  better 
view,  it  is  said ;  '^  but  it  has  also  been  held  that  she  is  a 
creditor  and  comes  against  the  estate  pam  passu  with 
other  creditors ; "  that  she  comes  in  ahead  of  creditors 
to  the  extent  of  the  value  of  her  dower ;  ^  and  that  she 
stands  in  precisely  the  same  position  as  any  other  de- 
visee.* If  she  is  evicted,  she  may  have  dower  propor- 
tionately, generally.*®  If  she  renounces  the  will,  the 
property  thus  freed  is  a  trust  fund  for  the  benefit  of 
the  devisees  who  are  disappointed  by  her  taking 
dower,  or  if  there  are  none  such,  for  her  husband's 
heirs.*!  A  widow's  right  to  dower  depends  on  the  law 
of  the  place  where  the  lands  lie,®^  and  the  statutory  re- 
quirements as  to  election  within  a  specified  time  apply 
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• 
properly  only  to  domestic  wills.®    Still  it  is  said  that 

the  election  should  be  made  in  the  place  where  the  will 

is  originally  probated,^*  in  the  place  of  the  domicile,®* 

and  such  an  election  is  everywhere  binding,*  which  is 

also  denied.*' 
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67  Apperson  v.  Bolton,  20  Ark.  418, 428 ;  Van  Arsdale,  26  N.  J.  I^ 
404,  412. 

^  276.  Estoppel  as  a  bar  to  dower. — No  act  of  a  mar- 
ried woman  during  coverture  can  estop  her  from  set- 
ting up  her  rights  to  dower,*  except  a  release  duly 
executed  according  to  the  statute,^  which  estops  her  as 
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to  all  parties  holding  thereunder.'  But  after  her  hus- 
band's death  she  may  be  estopped,  for  she  is  sui  jurist 
At  common  law  no  collateral  satisfaction  would  bar 
dower,*  but  in  equity  any  provision  accepted  in  lieu  of 
dower  did.'  But  it  was  necessary  that  the  provision 
should  be  expressed  to  be  in  lieu  of  dower,^  or  that  it 
should  be  such  an  estate  in  the  dower  lands  as  was 
inconsistent  with  dower.^  By  statute  any  devise  in 
lieu  of  dower,  if  accepted,  is  a  bar  at  law.'  To  illus- 
trate :  When,  in  accordance  with  an  arrangement  made 
with  her  husband  before  marriage,^*^  or  during  cover- 
ture,*^ or  with  his  heirs"  or  a  purchaser^'  after  his 
death,  the  widow  accepts  a  provision  instead  of  dower, 
she  is  estopped  from  afterwards  claiming  dower ;  and 
such  an  arrangement  may  be  made  by  parol,"  pro- 
vided that  such  part  performance  has  taken  place  as 
will  withdraw  the  case  from  the  operation  of  the  stat- 
ute of  frauds.^*  But  if  the  husband,^^  or  purchaser,^^ 
or  beir,*^  as  the  case  may  be,  has  failed  to  carry  out  the 
arrangement,  the  widow  is  not  barred.  Moreover,  if 
the  widow  stands  by  and  allows  the  lands  of  her  hus- 
band to  be  sold  clear  of  her  dower,  she  is  estopped 
from  afterwards  claiming  her  dower  therein ;  !•  but  it 
is  not  every  sale  which  she  is  aware  of  which  renders 
Jt  her  duty  to  assert  her  dower,  but  only  such  sales  as 
are  alleged  to  be  free  of  dower  and  with  which  she  is  in 
some  way  connected."  But  if  she  convey  her  hus- 
band's lands  as  administratrix,  she  does  not  thereby 
estop  herself  from  claiming  dower,*^  unless  she  cove- 
nants as  to  the  title,'^  which  she  is  not  bound  to  do,® 
or  conveys  as  individual  as  well.^*  So,  she  may  in  cer- 
tain cases  be  estopped  by  the  covenants  of  an  ancestor.^ 
So,  if  she  is  made  a  party  to  a  suit,  and  the  property  is 
sold  under  a  decree,  and  she  takes  no  appeal,  she  is 
estopped  by  the  record ;  *  though  the  complainant  had 
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had  no  right  to  make  her  a  party  at  all.*'  But  if  made 
party  as  devisee  in  partition  suit,  she  is  not  barred  of 
dower  in  balance.*  She  is  not  estopped  by  accepting 
funds  belonging  to  her  husband,®  or  by  spending  all 

the  money  of  his  estate.** 
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§  277.  LimitationB  and  lacliaB  as  bars  to  dower.— Until 
her  husband^s  death  a  wife  has  no  vested  interest  in 
his  lands,*  and  therefore  in  no  case  can  she  be  barred 
by  an  adverse  possession  against  him  during  cover- 
ture.' The  English  Statute  of  Limitations'  was  held 
not  to  apply  to  dower,*  because  it  makes  the  time  run 
from  seisin,  and  a  widow  has  no  seisin  until  her  dower 
has  been  assigned.^  For  the  same  reason  and  for  other 
reasons,  for  example,  that  there  is  a^  natural  limitation 
to  claims  for  dower  in  the  widow's  death,  and  no  need 
of  statutory  limitation ; «  dower  has  been  held  without 
the  operation  of  some  statutes  in  the  United  States.^ 
But  other  general  statutes  have  been  held  to  include 
the  widow's  right  to  dower,*  and  in  many  States  the 
statute  expressly  refers  to  this  right.'^  These  statutes 
are  prospectively  construed,*''  and  are  either  applied 
to  no  right  where  the  husband  has  died  before  their 
passage,**  or  the  limited  period  is  made  to  begin  only 
from  the  time  of  their  passage.*^  They  do  not  apply,, 
generally,, when  the  wife  is  beyond  seas.*'  It  is  said, 
too,  that  limitations  do  not  run  while  the  heir  is  in  pos- 
session and  not  claiming  adversely;**  and  that  the 
widow  is  barred  in  any  case  by  adverse  possession 
against  the  heirs.*^  Limitations  must  be  pleaded  to  be 
a  bar.*«  Even  when  Statutes  of  Limitations  have  no 
application,  the  widow  may  be  barred  in  equity  by 
laches.*^ 
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16  Hitchcock  V.  Harrington,  6  Johns.  290 ;  5  Am.  Dec.  229. 

17  Banksdale  v.  Garrett,  64  Ala.  277 ;  McLaren  v.  Clark,  62  Ga.  108 ; 
Robinson  v.  Miller,  2  Mon.  B.  284, 287 ;  Rolls  v.  Hughes,  1  Dana,  407  ; 
Riddall  V.  Trimble,  1  Md.  Ch.  143,  150 ;  Steiger  v.  Hlllen,  5  Gill  A  J. 
121 ;  Chew  v.  Farmers,  9  GiU,  361 ;  Tuttle  v.  Wilson,  10  Ohio,  24  ;  2 
Scrlbner  Dow.  568. 

§  278.  Bedicatioxi  to  public  uses,  as  a  bar  to  dower.  —  If 
the  husband's  property  is  taken  by  right  of  eminent 
domain,  dower  is  defeated,^  and  the  husband's  volun- 
tary dedication  thereof  to  public  uses  has  the  same 
effect ;  ^  so  that  there  is  no  dower  in  public  streets^ 
parks,  libraries,^  markets,^  jails,  court  houses,  offices, 
etc.,*  or  in  property  condemned  for  railroads,*  etc.,  as 
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there  was  none  in  a  castle  of  old  J  Bnt  when  a  railroad 
has  bought  property  instead  of  taking  it  by  right  of 
eminent  domain,  dower  exists.^  If  the  property  is 
talcen  during  ooverture  and  damages  are  awarded,  no 
allowance  will  in  general  be  made  for  the  inchoate 
dower;'  but  if  the  property  is  taken  after  the  lius- 
band^s  death,  dower  will  be  allowed  out  of  the  dam- 
ages.** 

I  Bonner  n.  Peterson.  44  IlL  2SS.  258  ;  Duncan  v,  Terre  Haute,  85 
Ind.  104,  190 ;  ftench  v.  Lord,  69  Me.  537,  541 ;  Nye  v.  Taunton,  113 
Hafls.  277,  279;  Wheeler  v.  Klrtland,  27  N.  J.  Eq.634,  53ft;  Moore  r. 
Mayor,  8  N.  T.  110, 114 ;  4  Saad.  456. 460 ;  59  Am.  Dec.  473 ;  Owynne  v. 
Cincinnati.  3  Oliio,  94,  25 ;  17  Am.  Dec.  519 ;  Weaver  v.  Gregg,  6  Ohio 
St.  547, 549 ;  UtUe  v,  Jones,  5  Week.  liaw  Gaz.  5, 7. 

S  Owynne  «.  Cincinnati,  3  Ohio,  24, 25 ;  17  Am.  Dec.  516;  Duncan 
V.  Terre  kaate,  85  Ind.  104, 106. 

3  1  Scribner  Dow.  582. 

4  French  v.  Lord,  69  Me.  SK,  541 ;  Moore  v.  Mayor,  8  X.  Y.  IIO,  114  ; 
59  Am.  Dec.  473. 

5  Gwynne  «.  Cincinnati,  3  Ohio,  24, 2& 

6  Little  V.  Jones,  5  Week.  Law  Gaz.  5, 7. 

7  Wheeler  et.  Klrtland,  27  N.  J.  Eq.  534, 536. 

S   Nye  V.  Taunton,  113  Masai  277, 279. 

.  9    French  v.  Lord,  69  Me.  537, 541 ;  Moore  v.  Mayor,  8  N.  T.  110, 114 ; 
t»  Am.  Dec.  473. 

10   Bonner  v.  Peters,  44  111.  253, 258 ;  French  v.  Lord,  69  Me.  687, 541. 

}  379.  Defeat  of  dower  by  dotarmiaation  of  husbtBd's  ee- 
tate. — When  the  husband  holds  or  has  held  a  defeas- 
ible title,  and  it  is  defeated,  as  where  he  or  his  heirs 
are  evicted  bj  title  paramount,^  or  a  determinable 
estate,  and  it  is  terminated,  as  a  base  fee,'  the  wife's 
dower  also  terminates,*  as  her  estate  is  but  a  x^rt  or 
continuation  of  her  husband's  ;*  the  possible  exception 
to  this  rule  being  the  case  of  an  estate  determinable  on 
Ji  oonditioQfli  limitadon  or  executory  devise.^ 

1  To*mey  v.  McLean,  105  Mass.  122 ;  ante,  H  252, 254. 

2  Jackson  v.  Ktp,  8  J^.  J.  L.  241 ;  antCt  £  251 

3  Discussed  ante,  1 254. 

4  Norwood  v.  Morrow,  4  Dev.  A  B.  442, 448  ;  anUf  H  282-264. 

8  Milledflre  v.  Lamar,  4  Desaos.  617, 637, 015 ;  ctnte,  1 254. 

H.  &  W.  — 37. 
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§  280.  Barring  of  dower  by  legal  prooeedings  and  sale  of 
the  property. — Whether  a  married  woman  has  siich  an 
interest  through  her  inchoate  dower  right  that  she 
must  be  a  party  to  any  suit  respecting  the  lands  in 
which  such  right  exists,  9eems  to  depend  not  only  on 
the  nature  of  the  suit  and  superiority  or  inferiority  of 
her  right  to  the  right  of  the  suitor,  but  upon  local  prac- 
tice and  local  statutes.^  Any  sale  of  her  husband's 
lands  during  coverture  under  a  lien  prior  to  dower, 
passes  the  property  clear  of  dower ;  *  and  whether  she 
should  be  made  a  party,  if  the  suit  is  in  equity,  and 
should  have  a  provision  out  of  the  surplus,  if  any, 
seems  to  be  disputed,' the  better  opinion  being  that  she 
should  not.*  A  sale  during  coverture  under  an  inferior 
lien  has  no  effect  on  dower ;  ^  nor  can  the  holder  of 
such  a  lien  drag  her  into  court  and  have  the  property 
sold  dear  of  her  dower.*  After  the  husband's  death 
the  widow  should  be  a  party  to  all  suits  affecting  the 
lands  subject  to  dower;'  a  sale  under  a  prior  lien 
passes  the  property  clear  of  dower,  but  she  has  dower 
in  the  surplus,  if  the  sale  be  in  equity ;  ^  and  no  sale 
nnder  a  subsequent  lien  can  affect  her  dower  without 
her  consent.*  These  questions  commonly  arise  in  fore- 
closure suits  and  in  partition  suits.  In  the  former, 
while  it  is  not  always  necessary  It  is  generally  proper 
to  make  the  wife  a  party.***  As  to  the  latter,  when  the 
husband  institutes  partition  prooeedings  it  is  the  better 
practice  to  make  his  wife  a  party  defendant."  When 
the  suit  is  instituted  by  one  of  his  co-owners,  the  better 
opinion  is,  that  the  liability  to  be  partitioned  is  an  inci-* 
dent  to  the  estate  to  which  the  wife's  dower  is  subject, 
and  that  a  sale  in  such  a  suit  defeats  dower  whether 
she  be  a  party  or  not.**  But,  though  it  is  settled  that 
her  inchoate  dower  is  not  a  sufficient  estate  to  base  par- 
tition proceedings  on,*^  in  many  States  the  rule  is  that 


r  will  not  be  barred," 


MU    149    Bwl  IG 

MK    m,    en 

'Vm  UtamT     Barb. 


Corapare  Vre«  uul     Jacobiu,      N  J  Eq  13    taa,  w 

Rll[iaes,2Z01ll    S    4^439. 


Manti  V.  Buehaaan,  1  Md.  CH.  SOS  i  , 
Oardlner  v. MUea, SQIll, M,  100:  onli 
^nw,  1 281  i  BooQe  Mortcticea,  ( ITS. 

Weaver  v.  Orsra,  t  Ohio  St.  SB,  SK 

™(«,Ha»,Mi. 

r.I274 

Biker' 

•>.  Hannt 

*lMw.Clu«a8.«B». 

r  e.  Kit 

35%!S>P=S.-=, 

:Wi 
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i  282.  Bankrnpfoy  of  hnibaad  as  bur  to  dowv.— The 
husband's  bankruptcy  defeats  dovnar  only  Ypiiere  hia 
voluntary  assignment  would.^  As  a  rule,  therefore^ 
the  husband's  assignee  in  bankruptoy  takes  bis  lands 
subject  to  dower,*  and  lias  no  control  over  the  dower- 
right.'  In  some  States  a  wife  has  the  same  vights  on 
her  husband's  banlu-uptcy  as  on  his  death.^ 

1  See  Perkins  v.  McDonald,  10  Lea,  732,  784 ;  Bhea  «l  Mereditb,  C 
Lea,  605, 608. 

2  Porter  v.  Layear,  109  U.  8. 84, 88 ;  87  Pa.  Bt.  513 ;  90  Am.  Rep  380t 
Dudley  v.  Eoston,  104  U.  a  99,  105 ;  Bartenboch,  11  Bank  Reg.  61 ; 
Angrier,  4  Bank.  JEtegr.  619 ;  Am.  Law  Beer.  N.  8.  190:  I^awrence, 41 
Cann.  411, 424 ;  Dwizer  v.  Oarlough,  31  Ohio  St.  158 ;  Keiso,  2  Week. 
I^otes,  475 ;  Speake  v.  Klnard,  4  8.  C.  54. 

8    Dndley  v,  Easton,  104  U.  8.  99, 105. 

4  Warford  v.  Noble,  9  BLss.  C.  C.  820, 823 ;  Lawrence^  49  Conn.  4tl*« 
424. 

Article  III.— Assignment  op  Dower. 

{  283.  The  widow's  right  to  an  assignment. 

{  284.  Who  must  assign. 

{  285.  Assignment  without  suit — Of  and  against  common  right. 

{  286.  Assignment  by  suit — At  common  law. 

{  237.  Assignment  by  suit — At  law  under  statutes. 

{  288.  Assignment  by  suit  —  In  equity. 

I  289.  Proof  of  right  to  dower. 

i  290.  Estoppels  against  defendant. 

{  29L  Widow's  right  to  dower  In  mansion  houae. 

{  232.  Assignment  by  metes  and  bounds, 

'   {  293.  Assignment  in  rents  and  profits. 

•  {  294.  Assignment  in  gross  sum. 

i  295.  Widow's  right  in  Improvements. 

I  296.  Widow's  right  to  damages  In  law. 

{  297.  Widow's  right  to  acoount  of  mesne  profits  In  equity, 

\  296w  E^ect  of  assignment. 

{  209.  Effect  of  excessive  assignment. 

{  300.  Effect  of  eviction  from  assigned  lands. 

i  283.  The  widow's  ri^rht  to  an  assignment  of  dow«r. — 
The  right  to  dower  vests  on  the  husband's  death,^  but 
the  widow  has  no  right  to  enter  on  her  dower  lands—* 
no  estate  in  them  >— until  assignment*'    @he  may  re* 
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main  in  the  family  dwelling  until  dower  is  assigned — 
this  is  hei*  quarantine  ;^  and  she  has  the  right  to  have 
her  dower  assigned  as  soon  as  practicable,  a  i)eriod 
being  usually  fixed  by  statute.'^ 

1   T^ornbarg,  18  W.  Va.  S22, 527 ;  ante,  {{  251, 262. 

8    Blodcret  V.  Brent^  t  Cranch  C.  C.  394, 396 ;  cofUe,  ^  262, 263. 

8   Moore  V,  Major,  S  N.  Y.  UO,  113,  114 ;  69  Am,  Dec.  473 ;  antCn 
)2  262-2tt4. 

4  Dl8ca8sedStewait]C.<&D.  {459. 

5  OoDsnltjMMt,  {|  285-297. 

i  2M.    "Who  mjut  SLBn^  dower. — The  tenant  of  the 

Ireeliold  must  assign  dower,^  though  sometimes  by 
statute  another  may,  as  a  tenant  for  years,*  or  the  hus* 
band's  executor.*  And  whoever  is  compellable  by 
writ  to  assign  dower  may  assign  it  without  writ,  and 
vice  versa.*  The  tenant  need  not  have  a  good  title,  hia 
act  being  ministerial  only ,5  and  the  legal  owner  will 
be  bound  if  the  assignment  were  of  common  right,* 
and  be  bound  till  he  avoids  it,  if  the  assignment  were 
against  oonmion  right  J  And  the  same  rule  applied  to> 
an  assignment  by  a  joint  tenant.^  The  tenant  must 
assign,  though  an  infant,*  and  a  guardian  may  make 
the  assignment.'*  Of  course  when  the  assignment  is 
made  by  legal  proceedings,  the  sherifir,^^  or  other  officer 
of  the  court  maizes  it.^^ 

.     1  Park  Dow.  265, 266 ;  2  Scribner  Dow.  75. 

2  B.LB.S.  1882,pu«37,f5. 

8  Harrow  V.  Johnson,  8  Met.  (Ky.)  528. 

4  2  Scribner  Dow.  7Su 

5  Parle  JX>w.  266. 

6  2  Scilbner  Dow.  77;  Park  Dow.  968.    Unless  obtained  hy  col- 
lusion :  Co.  Lltt.  35  a. ;  postt  {  285. 

7  Howe  «.  Power,  2  Bos.  <fc  P.  N.  &  1,  83 ;  2  Bcrfbner  Dow.  78. 

8  Perk.  {  897  ;  2  C!o.  67  a.;  2  Scribner  Dow.  79. 

-  9   1  BoULAbr.  137, 681 ;  Jones  v.  Brewer,  1  Pick.  314, 317.  ^ 

10  Bo  vera  v.  Newbanks,  2  Cart  388;  Robinson  v.  Miller,  1  Mon. 
B.  88 ;  2  Mon.  B.  284 ;  Yoong  v.  Tarbell,  87  Me.  509 ;  Curtiss  t;.  Hobart, 
41  Me.  230 ;  Jones  v.  Brewer,  1  Pick.  814,  ai7.  See  Mass^  P.  S.  1882.  p.. 
J8T.  i  81 ;  Wis.  R.  S.  1878,  |  8984.  Contra,  Bonner  v.  Peterson  44  IlL 
iSi ;  (juerusey.  21  IlL  443. 
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11  See  po«^)  287. 

12  See  Barton  v.  Hinds,  46  Me.  121 ;  Miller,  12  Mass.  451. 

g  285.    Assignment  without  suit— Of  and  against  com- 
mon right. — The  party  who  is  bound  to  make  an  assign- 
ment of  doWer^  may  do  so  without  legal  proceedings, 
and  such  an  assignment  if  fairly  made  will  be  as  valid 
as  if  made  under  a  decree  of  court.*    He  may  either  set 
off  to  her  by  metes  and  bounds  one  third  of  the  lands 
and  tenements,^  or,  if  the  husband's  interest  in  the 
lands  be  incorporeal  one  third  of  his  interest,^  thus  giv- 
ing her  exactly  what  she  is  entitled  to,  which  is  an 
assignment  "of  common  right."*    Or  he  may  by  an 
agreement  with  her  set  off  to  some  portion  of  the  lands, 
or  »ome  interest  in  the  incorporeal  hereditaments,  in  lieu 
of  what  she  is  really  entitled  to,'  this  being  an  assign- 
ment '* against  common  right."  ^    If  the  assignment  ia 
of   common  right  it  is  binding  though  made  by  a 
wrongful  tenant,*  the  widow  holds  the  property  clear 
of  all  encumbrances  inferior  to  dower ,•  and,  if  it  be 
taken  from  her  under  prior  encumbrances,  she  may 
be  endowed  anew  out  of  the  balance  of  the  estate;^* 
"whereas  an  assignment  against  common  right  is  not 
binding  unless  made  by  the  rightful  tenant,!'  the  lands 
are  liable  for  the  husband's  debts,"  and  if  she  is  de- 
prived of  her  enjoyment  of  them  she  has  no  remedy . 
against  the  balance  of  the  estate.^'    The  assignment 
may  be  made  without  writing,**  for  the  widow's  right 
is  not  thereby  created  but  only  ascertained.^    And 
where  the  widow  and  the  heir  made  an  agreement  aa 
to  the  division  between  them  of  the  rents  and  profits 
of  a  mine,  such  an  agreement  was  deemed  an  assign- 
ment of  dower  and  valid  under  the  statute  of  frauds.^ 
In  a  case  where  the  assignment  is  against  common  right 
and  the  widow  accepts  a  provision  in  lands  instead  of  her 
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legal  dower,  the  transaction  is  taken  out  of  the  statute 
pf  frauds  by  part  performance." 

2  Hill  V.  Mitchell,  5  Ark.  608,  623 ;  Menifee,  8  Eng.  9 ;  Bhelton  v. 
Carrol.  16  Ala.  148 ;  Johnson  v.  Neil,  4  Ala.  166 ;  Crocker  v.  Fox,  1 
Root,  227 ;  Lenfers  v.  Henke,  73  111.  405:  24  Am.  Rep.  263 ;  McCormick 
r.  Taylor,  2  Cart.  336, 338 ;  Boblnson  v.  Miller.  1  Mou.  B.  88 ;  2  Mon.  B. 
284 ;  Mitchell  v.  Miller,  6  Dana,  70 ;  Baker,  4  Me.  67 ;  Young  v.  Tarbell, 
87  Me.  502) ;  Austin,  SO  Me.  74 ;  Shattuck  v.  Gren.  23  Pick.  88 ;  Meserve, 
19  N.  H.  240 ;  Clark  v.  Mussey,  43  N.  H.  SO ;  Rutherford  v.  Graham,  4 
Hun,  796 ;  NcLaughlin,  20  N.  J.  £q.  190 ;  Sutton  v.  Burrows,  2  Murph. 
79. 

8   Park  Dow.  251 ;  2  Scribner  Dow.  80 ;  1  Wash.  Real  Prop.  223. 

4   2  Scribner  Dow.  80 ;  Stevens,  3  Dana,  371. 

6   See  also  Schnebly,  26  HI.  116  ;  Pierce  v,  Williams,  8  N.  J.  L.  709. 

6  Johnson  v.  Neil,  4  Ala.  166 ;  Beers  v.  Strong,  Klrby,  19 ;  1  Am. 
Doc.  10 ;  Robinson  v.  Miller,  1  Mon.  B.  88 :  2  Mon.  B.  284 ;  French  v. 
Peters,  33  Me.  396 ;  French  v.  Pratt,  27  Ale.  881 ;  Jones  v.  Brewer,  1 
Pick.  314, 317 ;  Draper  v.  Baker,  12  Cush.  288 ;  Marshall  v.  McPherson, 
S  Gill  A  J.  «& ;  Welch  v,  Anderson^  Mo.  293:  Plnkhom  v.  Gear,  3 
N.  H.  163 ;  Hale  v.  James,  6  Johns.  Ch.  258 ;  10  Am.  Dec.  328 ;  Fowler 
V.  Griffin,  3  Sand.  383;  Gown,  17  8.  C.  532 ;  Fitzhugh,  3  Call,  13 ;  cmte, 

7  Jones  v.  Brewer',  1  Pick.  314, 317 ;  «upr«i,  n.  6. 
.  B   2  Scribner  Dow.  77 ;  ante, )  284. 

D   Scott  v.  Hancock,  13  Mass.  162 ;  ante, )  25Si. 

10  Willett  r.  Beatty,  12  Mon.  B.  172 ;  Scott  v.  Hancock,  13  Mass. 
162  ;  Pierson  v.  WUliams,  23  Miss.  64. 

11  Rowc  V.  Power,  2  Bos.  A  P.  N.  S.  1, 83  ;  cnte,  )  284. 

12  French  v.  Pratt,  27  Me.  381 ;  Mantz  v.  Buchanan,  1  Md.  Ch.  202, 
205 ;  atUe,  258.  * 

13  Scott  V.  Hancock,  13  Mass.  162 ;  Jones  v.  Brewer,  1  Pick.  314  ; 
Hollo wman,  5  Smedes  4t  M.  559. 

14  Rowe  r.  Power,  5  Bos.  <ft  P.  1,  33 ;  Johnson  v.  Nell,  4  Ala.  166 ; 
Curtis  V,  Hobart,4i  Me.  230;  Jones  v.  Brewer,  1  Pick.  814;  Meserve, 

a9N.  H.wa  ' 

15  Conant  t».  Little,  1  Pick.  191 ;  Shattuck  v.  Gregg,  23  Pick.  18D ; 
Williams  v.  Bennet,  4  Ired.  122  ;  Co.  Litt.  35  a. 

16  Lenfers  v.  Henke,  73  111.  405 ;  24  Am.  Rep.  263. 

17  Sqvire  V.  Harder^  1  Paige,  484 ;  19  Am.  Dec.  446. 

i  286.  Asiignment  by  suit— At  eommon  law.— The 
legal  remedy  at  common  law  to  enforce  an  assignment 
of  dower  is  by  writ  of  dower  unde  nihil  hahet,  or  by  writ 
of  right  of  dower,  brought  against  the  tenant  of  the 
freehold ;  upon  which  if  judgment  is  obtained,  dower 
la  aligned  by  the  sheriff,  and  the  widow  may  then 
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proceed  in  ejectment  to  get  possession.  Inasmuch  as 
the  common  law  proceedings  for  dower  are  almost 
obsolete — in  Mr.  Scribner's  chapter  thereupon  not  one 
American  case  is  cited — the  discussion  thereof  is 
omitted.^ 

1    See  2  Scrlbner  Dow.  ch.  y. 

I  287.  Assignment  by  guit — At  law  under  statutes. — In 
many  States  statutes  have  somewhat  modified  the  com- 
mon law  procedure,  and  subject  to  such  modifications 
a  writ  of  dower  unde  nihil  habet  may  still  be  sued  out.* 
One  common  modification  is  that  demand  is  a  prerequi- 
site to  the  suit,^  whereas  at  common  law  it  was  not 
necessary,*  except  to  enable  the  demandant  to  recover 
damages.^  It  is  also  commonly  provided  by  statute, 
that  where  there  is  no  contest,  dower  may  be  assigned 
by  the  probate  court  in  summary  proceedings.*  But 
procedure  at  law  for  dower  is  so  much  a  local  matter 
that  it  will  not  be  discussed  herein. 

1  See  Layton  v.  Butler,  4  Har.  (Del.)  507 ;  Waters  v.  Gouch,  6: 
Karsh.  J.  J.  586 ;  22  Am.  Dec.  105  ;  Mass.  P.  S.  1882,  p.  VS2St ;  Rodgera 
«;.  Potter,  33  N.  J.  Eq.  78 ;  Vensel,  77  Pa.  St.  71 ;  2  Scribner  Dow.  ch.  6. 

2  Crocker  v.  Fox,  1  Root,  227  ;  Strown,  SO  III.  256  ;  McCracken  r. 
Kulin,  73  Ind.  149 ;  Merrill  v.  Shattuck,  55  Me.  S70 ;  Luce  v.  Stubbs,  35> 
Me.  92, 95 ;  Parker  v.  Murphy,  12  Mass.  485 ;  Davis  v.  Walker,  42  N.  H. 
482  ;  Stevens  v.  Reed,  37  N.  H.  49 ;  Ellis,  4  R.  1. 110. 

3  Hitchcock  V.  Harrington,  6  Johns.  295, 296 ;  5  Am.  Pec.  229. 

4  Considered  posU  \  296. 

o  2  Scribner  Dow.  ch.  6 ;  2  Kent,  72  ;  1  Wash.  Real  Prop.  226 ;  1 
Hill.  Real  Prop.  172. 


888.  Assignment  by  suit — In  equity. — Ek^uity  first 
took  jurisdiction  in  assigning  dower,  in  cases  where 
discovery  was  prayed ;  *  and  then  this  jurisdiction  was 
extended  generally ,*  principally  because  dower  can  be 
assigned  by  the  same  machinery  which  is  used  in  par- 
tition suits  and  in  settling  accounts,'  until  it  became 
commonly  concurrent  with  the  jurisdiotion  of  law.* 
Where  dower  in  equitable  estates  is  to  be  awarded* 
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equity  has  exclusive  Jurisdiction.^    And  courts  of  law 
are  bovrnd'  to  respect  an  assignment  of  dower  made  by 
a  court  of  equity.*    The  widow  may  join  with  the  heirs 
in  a  suit  to  have  a  contract  of  sale  set  aside  and  dower 
awarded  out  of  the  property ;  ^  but  whether  she  shall 
join  her  second  husband  with  her  in  case  she  has  mar- 
ried again,  depends  on  the  local  practice.^    The  tenant 
of  the  freehold  alone  is  a  necessary  party,"  but  all  inter- 
ested persons  are  proper  parties ;  i®  and  where  dower  is 
to  be  allowed  out  of  several  pieces  of  property,  she  may 
either  join  all  the  tenants  in  one  suit  or  bring  a  sepa- 
mte  suit  against  each.^^    The  husband's  administrator 
need  not  be  a  party .**    The  bill  should  allege  substan- 
tially the  grounds  of  her  right.^    If  her  right  is  admit- 
ted, the  court  will  proceed  at  once  to  make  an  assign- 
ment,i*  but  if  it  is  denied,  unless  it  is  a  mere  equitable 
right,  it  must  be  first  established  at  law,>^  and  the  prac- 
tice of  equity  is  to  delay  the  case  until  this  is  done.^^ 
All  legal  defenses  are  good,^^  but  in  case  of  legal  titles 
no  equitable   defense  will   prevail,**  except   that   of 
laches.^     In  England  it  was  a  good  defense  that  the 
tenant  was  a  purchaser  for  value  without  notice,-"  but 
that  is  not  a  defense  in  this  country,"  except  where 
the  husband  by  his  sole  deed  can  destroy  dower."    In 
case  of  mere  equitable  title  the  rule  is  different.**    The 
assignment  may  be  made  by  reference  either  to  a  mas- 
ter or  to  commissioners,**  but  in  either  case  the  report 
fs  not  conclusive  on  the  court.*    The  assignment  may 
be  made  by  metes  and  bounds,*  or  out  of  the  rents  and 
profits.*'    Or,  in  case  of  a  sale  under  a  prior  lien,  out  of 
the. surplus ;  **  and  in  such  cases  and  other  cases  where 
the  realty  is  changed  into  personalty,  a  gross  sum  cal- 
culated on  the  annuity  tables  may  be  awarded;®  in 
fiome  States  this  can  be  done  only  by  the  consent  of  all 
parties,*  or  the  third  part  may  be  invested  for  the 
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widow  to  receive  the  intereat  during  her  life.*!  And 
wlien  the  property'  has  been  redeemed  from  a  prior 
encumbrance,  the  widow  may  be  compelled  to  oontrib- 
u'.B  proportionally."  Costs  are  within  the  discretion  ot 
the  oonrtj"  when  there  haa  been  no  denial  of  tb« 
widow's  Tight,  she  should  pay  the  coats;"  but  'when 
the  defendants  have  delayed  her  or  disputed  ber  rights, 
the  costs  should  be  borne  by  them." 

Dow  IW   Rirk  Uow  ti;  au.   '  '  ' 


3  JDneiBt)  VT    n  tiltftii'iul  r  Clinch  I  Korpli  IHT  Pn  Pni4.lS) 
JaJ^I    aier      (upi       D  aauO  U    Tepn.  R.  S.  IBTl,  [wi?    Bis 

5  Sbcrlhner  Dow.  161-163. 

T.iComBt.  244 

S   BIalrii.Tliomii«>n,naraU.MI. 
in   BadKlefu,  Bruce.  1  Falce.W. 

II    BBrBeyf.  Prowner,  BAla.  Ml ;  MKinlmllv.  AnflersoD,!  Mon. 
IW;  Allen  t.  UcCoy.SOIila.  418.  M3:  Borden  v.  Lsocwter.zpBkAl 

I!    Cunpbell  V.  Uurpby.  2  Jones  Eq.  Kr.   ■ 
Ayer.  M  MB.'''He ;  JterniSi  «.  HUl.^l'aill  S'jfi& ;  wUe.'t  24if.       "* 

U    Mundy.  t  Vw.  Jr.  Ill  1S»  i  SooK  V.  Ctawford,  II  out  «  J.  a 
ax ;  Badglej  v.  Bruce,  i  Paige,  M. 
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15  Curtis,  2  Bro.  C.  C.  63L  6S3 ;  D*Arcy  v.  Blake,  2  Schoales  A  U 
a9l ;  Maudy,  2  Ves.  Jr.  122. 128 ;  Scott  v.  Crawford,  11  GUI  A  J.  385, 366; 
Hartshoriie,  2  N.  J.  Kq.  349 ;  Ocean  v.  Brinley,  34  N.  J.  Eq.  4^ ;  1 
Koper  Husb.  <&  W.  450 ;  2  Dan.  Ch.  Pr.  1165. 

16  Sellman  v.  Bowen,  8  GDI  <ft;  J.  50,  55;  29  Am.  Dec.  534.  See 
Barnes  v.  Carson,  59  Ala.  188 ;  Bockwell  v.  Morgan,  13  N.  J.  Eq.  3S4  ; 
Badgley  v.  Bruce,  4  Paige,  98;  mprat  n.  15. 

17  2  ScTibner  Dow.  164 ;  Shares  v.  Walters,  6  Clarke,  1(ML 

18  Maybury  v.  Brlen,  15  Peters,  21 ;  O'Brien  v.  Elliott,  15  Me.  125  ; 
32  Am.  Dec.  137 ;  Campbell  v.  Murphy,  2  Jones  Eq.  357 ;  2  Scribuer 
Dow.  164. 

19  Bolls  V,  Hughes,  1  Dana,  407 ;  anUt  1 277. 

20  Williams  v.  Lambe,  8  Bro.  C.  C.  264  ;  Walwynn  v.  Lee,  9  Ves. 
Jr.  24, 33  ;  Joyce  r.  DeMoleyns,  2  Jones  <fc  L.  374 ;  Qoiava.  v.  Parrott, 
Com.  B.  N.  S.  47 ;  2  Lead.  Cas.  Eq.  pL  1,  p.  43. 

21  Dick.  V.  Doughton,  1  Del.  Ch.  320 ;  lUdgway  t>.  Newbold,  1  Har, 
(Del.)  385;  Daniellv.  HoUingshead,  16  Ga.  190;  Blair  t>.  Harrison.  11 
111.  384 ;  Gano  v.  Gllruth,  4  G.  Greene,  453 ;  Wailes  v.  Cooper,  24  Miss. 
208 ;  Bankln  v.  Oliphant,  9  Mo.  239 ;  Larrowe  v.  Beam,  10  Ohio,  498  ; 
Beel  V.  Elder,  62  Pa.  St.  308 ;  Brown  v.  Wood,  6  Bich.  Eq.  155^ 

22  See  an^A  2  268. 

23  Larrowe  v.  Beam,  10  Ohio,  496 ;  2  Scrlbner  Dow.  169. 

24  2  Dan.  Ch.  Pr.  1166 ;  2  Scrlbner  Dow.  170 ;  Mundy,  2  Ves.  Jr.  122, 
129 ;  Swalne  v.  Perine,  5  Johns.  Ch.  482, 496 ;  9  Am.  Dec  818. 

25  Crittenden,  5  Eng.  333 ;  Gibson  v.  Marshall,  5  Blch.  Eq.  254. 

26  Gibson  v.  Marshall,  5  Bich.  Eq.  254 ;  Tod  v.  Baylor,  4  Leigh,  498  ; 
^>o«^^292. 

27  Tod  V.  Baylor,  4  Leigh,  498  ;  post,  2  293. 


Johns.  <^h.  452 ;  kills  v.  Van  Voorhis,  23  Barb.  125,  126 ;  Hawley  v. 
James,  6  Paige,  318 ;  Klutts,  5  Jones  Eq.  80 ;  Thompson  v.  Cochran,  7 
Humph.  72 ;  ante.  i\  258, 26L 

29  Brewer  v.  Van  Arsdale.  6  Dana,  204 ;  Simonton  v.  Gray,  84  Me. 
60 ;  Goodbum  v.  Stevens,  1  Md.  Ch.  441 ;  Jennison  v.  Hapgood,  14 
Pick.  345 ;  19  Am.  Dec.  258 ;  Garland  v.  Crow,  2  Bail.  24 ;  po«£,  (294. 

30  Herbert  v.  -Wren,  7  Cranch,  870  ;  Francis  v.  Garrard,  18  Ala.  794  ; 
Lewis  V.  James,  8  Humph.  537 ;  Harrison  t;.  Payne,  32  Graik.  887 : 
pott,  1 294. 

81  Denton  v.  Nanny,  8  Barb.  618 ;  Titus  v.  Neilson,  5  Johns.  Cb.  452. 

82  Carll  v.  Butman,  7  Me.  102 ;  House,  10  Paige,  153. 164 ;  2  Scrlbner 
Dow.  172. 

88   2  Scrlbner  Dow.  178. 

84  Lucas  V,  Calcraft,  1  Bro.  C.  0. 134 ;  Curtis,  8  Bro.  C.  C.  620 ;  Hazen 
V.  Thurber,  4  Johns.  Ch.  604 ;  Swalne  v.  Perine,  5  Johns.  Ch.  488 ;  9 
Am.  Dec.  818. 

^  35   Mon^an  V.  Byder,  1  Ves.  <ft  B.  20 ;  Hall  v.  James,  6  Johna  Ch. 
258 ;  10  Am.  Dec  m ;  Bussell  v.  Austin,  1  Paige,  192. 

§  289.  Proof  of  right  to  dower.-— The  widow  must 
prove  her  marriage,  and  the  seisin  and  death  of  her  hua- 
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bandA  The  marriage  may  be  proved  by  coliabitation 
and  repute,'  and  the  time  thereof,  which  is  sometimes 
of  the  utmost  importance,  may  be  proved  by  circum- 
stantial evidence.'  Nor  is  strict  proof  of  the  husbaiid^s 
death  necessary ;  it  may  be  proved  as  in  other  cases.^ 
As  to  seisin,  she  must  make  out  a  prima  facie  case  ;^ 
such  a  case  is  made  out  by  proof  that  the  defendant 
telds  under  her  husband,*  or  that  her  husband  held 
the  property  during  coverture  under  cUdm  of  title  and 
collected  the  rents,^  or  by  the  deed  to  her  husband.* 
If  the  deed  to  the  defendant  from  the  husband  has 
other  parties  grantors,  it  is  prima  faeie  presumed  that 
the  husband  was  tenant  in  eommon  only.*  If  the  hus- 
band obtained  the  property  by  descent,  the  seisin  and 
death  of  the  ancestor  and  the  heirship  of  the  husband 
mast  be  proved.*®  The  identity  of  the  property 
described  in  a  deed  and  the  property  in  which  dower 
as  claimed,  may  be  proved  by  parol." 

1  ;aee  2  Scribner  Dow.  205  et  »eq. ;  ante,  {  21a. 

t  Stewart  M.  A  D.  {{  132, 136 ;  OMte,  S  2S0, 

5  1  Bcrlbiier  Dow.  212. 

4  See  DoneUy,  8  Mon.  B.  113;  Kidder  v.  Blahdell^  46  Me.  46t ; 
epears  v.  Burton,  31  Miss.  547 ;  Jacfcaon  v.  Claw.  IS  Johna  346 ;  Rice 
t;.  Lomley.  10  Ohio  St.  506 ;  ChapmaD  v.  Cooper, »  Rich.  452 ;  2  Scrlb- 
ner  Dow.  219 ;  Stewart  M.  <&  D.  {{  73»  126, 127, 161, 2S«.  474. 

.%  Dennis,  7  Blackf.  572 ;  Knisrht  v.  Morrte,  12  Mo.  41 ;  Ware  t*. 
Washington,  6  Smedes  dk  M.  7o7 ;  Gentry  v.  Woodson,  10  Mo.  224 ; 
Stevens  i;.  Beed,  37  N.  H.  48  ;  Forrest  v.  Trammel,  1  Bail.  77. 

6  Camall  «.  Wilson.  21  Ark.  62 ;  CMfflth,  5  Har.  (Del.)  S ;  Davis  v, 
•O'Perrall,  4  Greene,  358 ;  Wall  v.  HUi,  7  Dana,  ni ;  Thomdlke  v. 
Spear,  81  Me.  91 ;  Kidder  v.  Blai8deU,45  Me.  461 ;  May  «.  TfUman,  1 
Mich.  262 ;  Hitchcock  v.  Harrington,  6  Johns.  290 ;  5  Am.  Dec.  229 ; 
Ward  V.  Mcintosh,  12  Ohio  St.  231 ;  Pickett  v.  Lyles,  5  a  C.  275;  j»»e, 
^290. 

7  McCnllers  v.  Haines,  89  Ga.  19S ;  Becker  «.  Qulgg,  54  IIL  380; 
Mann  v.  Edson,  89  Me.  25 ;  Torrence  v.  Casbry,  27  Miss.  6;17  ;  Ran- 
dolph V.  Dors,  4  Miss.  205 ;  Gentry  v.  Woodaon,  10  Mo.  224 ;  Jockaon  ». 
Waltermire,  5  Cowen,  299  ;  Beed  v.  Stevenson,  8  Rich.  66. 

8  Bolster  v.  Cnshman,  34  Me.  428 ;  Carter  v,  Parker,  28  Me.  509  ; 
W^ard  V.  Fuller,  12  Pick.  185 ;  James  v.  Rowan,  ft  Smedes  <fe  M.  8i)3  ; 
Orlggs  v.  Smith,  12  N.  J.  L.  22  ;  Evans,  29  Pa.  St.  277. 

0  Dashiel  v.  Collier.  4  Marsh.  J.  J.  601 ;  HambUn  v.  Bank,  19  Me. 
06;  Dolf  V.  Basset,  15  Johns.  21. 

10    Park  Dow.  320  n. 

U   Keefer  v.  Yomig,  2  Har.  <&  J.  53l 
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J  S90.    BateppdagkiiutcMiaiduittodenT'lnulMnd'BtiU*. 
— When  tha  defendant  has  accepted  a  convey anoe  of 

the  propeily  from  the  husband  of  the  demandant,  the 
rnle  seema  to  be  that,  U  he  haa  no  other  title  at  aU,  he 
cannot  deny  the  husband's  seiain,  or  set  np  the  title  of 
a  third  party;'  but  that  he  can  show  that  the  hus- 
band's seisin  was  not  sufficient  to  permit  dower  to 
attach,'  tor  example,  that  the  husband  was  a,  mere 
trustee,'  or  that  the  conveyance  from  the  husband  did 
not  give  him  any  title,  bnt  that  he  procured  the  real 
Htle  from  a  third  party,'  as  where  he  toolt  a  mere  quit- 
cMm  deed  from  the  husband.'  Many  of  the  cases 
carry  the  estoppel  much  further,  and  bold  that  he  can- 
not deny  the  husband's  Utle  at  all,'  or  set  up  a  iDetter 
title  In  himself  fromathird  party;'  but  this  is  objec- 
tionable because  an  estoppel  to  be  effectual  must  be 
mutual,*  and  because  the  estoppel  In  this  case  ia  based 
on  the  acceptance  of  an  estate  from  the  husband,  and, 
if  the  husband's  title  was  not  a  good  one,  no  estate 
passed.'*  But  no  case  allows  the  tenant  to  deny  the 
husband's  title  unless  he  himself  holds  under  a  better 
one."  In  any  case  the  widow  makes  out  a  prima  facie 
case  by  showing  that  the  tenant  holds  a  conveyance 
f    ml       hi       I" 

Ic  Dow         H  Webb      Martd. 
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Ala.  370 ;  Blakeney  v.  Ferffason,  20  Ark.  547 ;  Crittenden,  6  'Eng.gt; 
Owen  V.  Robbins,  19  IIL  545 ;  Gully  v.  Bay,  18  Mon.  B.  107 ;  Oammon 
t;.  Freeman.  81  Me.  243. 246 :  Small  v.  Proctor.  15  Aiasa.  495:  Moore  v. 
Esty,  5  N.  H.  479 ;  Hutching  v.  Carlton,  19  N.  H.  4«7 ;  Hill,  4  Barb. 
419,  m ;  AverUl  v.  Wilson,  413  Barb.  189 ;  Plantt  v.  Pajrne,  2  Ball.  819. 

4  Plantt  V.  Payne,  2  Bail.  819, 

5  See  Bltgbt  v.  Bochester,  7  Wheat  636 ;  Dashiel  v.  Collier,  4  Marsh. 
J.  J.  601 ;  Smith  V.  Ingalls,  13  Me.  284, 287  ;  Otis  v.  Parshley,  10  N.  H. 
403 ;  Sparrow  v.  Kingman,  1  Oomst.  242 ;  12  Barb.  201 ;  Coakley  v. 
Perry,  3  Ohio  St  344  ;  Gardner  v.  Greene,  5  R.  1. 104. 

6  Sparrow  v.  Kingman,  1  Comst  242  ;  Farnum  v.  Loomis,  2  Or^. 
29,31. 

7  Laboree,  33  Me.  843 ;  Brown  t;.  Potter,  17  Wend.  164  ;  Jewell  v. 
Harrington,  19  Wend.  471, 474 ;  Norwood  v.  Morrow,  4  Dev.  <ft  B.  442. 
Consult  cases  suptxit  n.  1. 

8  Jewell  r.  Harrington,  19  Wend.  471, 474 ;  mpra,  n.  7. 

9  Sherwood  v.  Vandenburgb,  2  Hill,  803 ;  Osterhort  v.  Shoemaker, 
3  Hill,  513. 

10  Sparrow  v.  Kingman,  12  Barb.  201. 

11  Kidder  t;.  Blalsdell,  45  Me.  461 ;  ante,  {  280. 

12  ^n^e,  2  289,  n.  6. 

§  291.  The  widow's  right  to  dower  in  the  mansion  honse. 
— At  common  law  the  widow  may  remain  in  the  family- 
home  or  mansion  of  her  husband  for  forty  days  after 
his  death,  and  similar  provisions  exist  in  the  statutes 
of  many  of  the  States ;  ^  but  there  was  no  right  to  dower 
in  this  property  at  common  law.'  Such  right  has  been 
very  generally  given  in  the  United  States,'  and  is 
especially  regarded  in  the  homestead  laws,* 

1  Discussed  Stewart  M.  <ft  D.  )  459. 

2  Denaugh,  19  Gratt  536 ;  Perk.  {  456. 

3  See  Ark.  Dig.  1874,  H  2228, 2229 ;  111.  B.  &  1880,  p.  ^,  {  27. 

4  Discussed  po8<,  {2321-330. 

§  292.  Assignment  by  metes  and  bonnds. — Whenever 
the  property  in  which  the  widow  is  entitled  to  dower  is 
capable  of  division,  dower  must  be  set  off  by  metes 
and  bounds.!  This  was  the  rule  at  common  law,  but 
its  application  has  proved  so  troublesome  that  such  as- 
signments are  not  common,  and  statutes  have  provided 
for  other  means  of  giving  a  widow  a  fair  third  for  her 
life.^    When  an  assignment  by  metes  and  bounds  is 
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about  to  be  made,  the  tenant  need  not  have  notice 
unless  this  is  required  by  statute.'  The  officer,  sheriff^ 
or  commissioners  who  makes  the  assignment  is  a  mere 
ministerial  oflicer,*  and  has  no  power  except  such  as  is 
given  him  by  the  writ ;  *  he  must  strictly  conform  to 
the  law ;  he  cannot  assign  a  portion  of  the  lands  in  foe 
in  lieu  of  dower  in  the  rest,^  except  by  the  consent  of 
all  parties,*  nor  can  he  give  the  widow  rights  of  fire- 
bote,  etc.,  in  part  of  the  property  not  assigned  for  her 
dower.^  His  return  should  report  that  he  has  made 
the  assignment  by  metes  and  bounds,^^  and  should 
describe  with  reasonable  definiteness  the  property  as- 
signed.^^  If  he  fails  or  refuses  to  act  another  may  be 
appointed,^"  and  if  he  acts  vexatiously  or  maliciously, 
as  where  he  chalked  off  a  third  of  each  room  in  a 
house,^'  he  may  bo  punished.^*  In  making  the  di- 
vision quantity  is  not  to  be  considered  alone,  but  the 
value  and  productiveness  of  the  land  also ;  ^^  and  such 
a  proportion  of  the  property  should  be  assigned  to  the 
widow  as  is  capable  of  producing  one  third  as  much 
income  as  the  whole  income  which  the  whole  property 
could  produce.^*  How  far  improvements  made  since 
the  husband's  death  or  alienation  are  to  be  included  in 
such  estimate  is  elsewhere  discussed.^^  The  widow  has 
the  rigpht  to  have  one  third  of  each  tract  assigned,  if 
there  are  several  tracts  ;>*  but  in  many  States,  if  the 
tracts  are  held  by  one  heir,  devisee,  or  alienee,  the 
whole  assignment  may  be  made  out  of  any  one  tract, 
for  no  one  could  be  thereby  injured ; "  and  there  are 
some  cases  which  hold  that  the  husband's  alienee  for 
value  without  notice  has  the  right  to  compel  an  assign- 
ment of  the  whole  dower  out  of  the  lands  given  or  de- 
vised by  the  husband  or  descended  from  him.»  The 
assignment  need  not  ordinarily  include  the  dwelling- 
house,^^  though  dower  may  be  assigned  in  a  house  by 
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allowing  the  demandant  certain  rooms,  with  the  right 
to  use  in  common  the  stairways  and  hallSy  etc.^  If 
dower  exists  in  leasehold  estates  by  statute,  it  is  as- 
signed just  as  it  is  in  fees.®  Dower  is  assigned  in  es- 
tates in  common  by  metes  and  bounds  if  they  have 
been  partitioned  before  the  husband's  death,^  or  the 
husband  has  conveyed  his  interest  to  his  co-tenant,^ 
but  otherwise  in  common.*"  In  the  case  of  mines,*' 
mills,28  ferries,®  etc.,  assignment  by  metes  and  bounds 
is  not  practicable,  and  the  widow  may  be  allowed  the 
whole  for  one  third  of  the  time,  or  one  third  of  the 
annual  rental  for  her  life.*** 

1  Pierce  v.  Williams,  3  N.  J.  L.  7(X> ;  Benner  v.  Evans,  3  Pa.  454 ; 
Perk,  g  414 ;  Park  Dow.  351 ;  2  Scrlbuer  Dow.  581 ;  4  Kent  Com.  62. 

2  See  postp  {  293,  and  statutes  of  different  States. 

3  Rldgway  v.  Newbold,  1  Har.  (Del.)  885 ;  Watkins,  0  Johns.  248 ; 
Beaty  v.  Hearst.  1  McMull.  31.  See  Ga.  B.  C.  1878, 2}  4041-4048;  B.  I. 
B.  S.  1882,  p.  638,  }  12. 

4  1  Boll.  Abr.  638,  pi.  35. 

5  Stewart  v.  Blease,  5  S.  C.  433 ;  Xoore  ».  Waller,  4  Band.  418. 

6  Durham  v.  Mulkey,  50  111.  9L 

7  Wilhelm.  4  Md.  Ch.  330 ;  Simpson  v,  Alexander,  6  Cold.  619. 

8  Carrlell  v.  Bronaon,  6  Clarke,  471 ;  ante,  1 28Sw 

9  Jones,  Bnsb.  177. 

10  Pierce  v.  Williams,  3  N.  J.  L.  709 ;  Jones  v.  Fields,  5  Hclsk.  3M  ; 
Spain  V.  Adams,  8  Tenn.  Ch.  819 ;  2  Scribner  Dow.  582. 

11  Howard  v.  Cavendish,  Cro.  Jac.  621,  pi.  12 ;  Paimer,  264  :  I  Roper 
H.  <&  W.  394 ;  Den  v.  Abingdon,  Doug.  476^;  Tenny  i>.  Durrant,  1  Barn. 
&  Aid.  40 ;  Adams  v.  Barron,  13  Ala.  205 ;  Myer  v.  Pfeffl^r,  50  111.  485 ; 
Stevens,  3  Dana.  871 ;  Young  v.  Gregory,  46  Me.  425 ;  Pierce  t'.  Wil- 
liams, 3  N.  J.  L,  »e ;  Patch  V.  Keeler,  27  Vt  252. 

12  McCormick  v.  Taylor,  5  Ind.  436 ;  Lenox  v.  Livingston,  47  Mo.  256. 

13  Abingdon,  Palmer,  265. 

14  2  Scribner  Dow.  532 ;  Park  Dow.  273. 

16  Coates  v.  Cheever,  1  Oowen,  460, 476.  S.  P.,  Scammon  v,  Camp- 
bell, 75  111.  223 ;  Walker,  2  III.  App.  418 ;  Smith.  5  Dana,  171) ;  Lawson 
V.  Morton, 6  Dana,  471 ;  Taylor  v.  Lusk^  Marsh.  J.  J.  636 ;  Carter  v. 
Parker,  28  Me.  609 ;  Leonard,  4  Mass.  633 ;  Biley  tn  Bates,  40  Mo.  468 ; 
Strlckler,  66  Mo.  465;  Macknet,  24  N.  J.  £q.  449;  Watkins,  U  Johns. 
il5 ;  McDaniel,  S  Ired.  61 ;  Stlner  v.  Cawtnorne,  4  Dev.  <&  B.  501 ; 
oillgartner  v.  Gebhart,  25  Ohio  St  557 ;  Gibson  v.  MarshaJU,  6  Rich. 
Eq.2ia 

16  Conner  v.  Shepherd,  15  Mass.  164, 167* 

17  i^<,«205. 
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18  Litt  1 88 ;  HUl  V.  MItcheU,  5  Ark.  008 ;  MorrUl  t .  Menifee,  5  Arlc 
829 ;  Schnebbs,  26  IlL  116 ;  O'Ferrall  v.  Slmplot,4  lows,  381 ;  Carrlell  n. 
Branson,  6  Clarke,  471 ;  Wood  i>.  Lee,  5  Mon.  50 ;  French  v.  Pratt,  27 
Me.  ?81 ;  French  v.  Peters,  33  Me.  396 ;  Jones  v.  Brewer,  1  Pick.  814 ; 
Scott,  1  Bay,  604 ;  1  Am.  Dec  82& 

19  2  Scrlbner  Dow.  603;  Doe  r.  Gwlnnell,  1  Q.  B.  682;  Coulter  v. 
Holland,  2  Har.  (Del.)  330;  Milton,  14  Fla.  303 ;  Ga.  Code  1873,  { 1767; 
Bowland  v.  Carroll,  81  111.  224 ;  Peyton  v.  JeflTries,  50  111.  143 ;  Reeves, 
54  111.  332 ;  Bcammon  v.  Campbell,  75  III.  22:) :  Ky.  R.  S.  1881,  p.  831 ; 
Fosdlck  V.  Goodlnar,  1  Me.  30 ;  10  Am.  Dee.  25 ;  Boyd  v,  Carlton,  63 
Me.  200 ;  Cook  v.  fisk,  Walk.  (Miss.)  423 ;  Thomas  v.  Hesse,  34  Mo.  13 ; 
Mlicott  V.  Mosier,  It  Berb.  574 ;  Ohio  R.  S.  1880, 1 5710;  R.  I.  R.  S.  1882. 
p.  637;  Tenn.  R.  S.  1871,  2  2403 ;  Anderson  v.  Henderson,  5  W.  Vo.  182. 

20  Grlgly  V.  Cox,  1  Vcs.  Sr.  617 ;  Lawson  v.  Morton,  6  Dana,  471 ; 
Wood  f.  Keyes,  0  Paige,  478. 

21  Taylor  v.  Lusk,  7  Marsh.  J.  J.  638 ;  antet  {  291. 

22  Palmer,  264 ;  Perk.  {  842 ;  Doe  v.  Gwlnnell,  1 Q.  B.  682 ;  Lymmes 
r.  Drew,  21  Pick.  278;  White  v.  Story,  2  Hill,  543;  Watklns,  9  Johns. 
245 ;  Parkes  v.  Hardey,  4  Bradt  15 ;  Stewart  v.  Smith,  39  Barb.  167 ; 
Patch  t7.  Keeler,  27  Vt  252. 

23  Rankin  v.  Oliphant,  9  Mo.  239. 

24  Rank  v.  Hanna,  6  Ind.  20 ;  Lloyd  v.  Oonorer,  25  N.  J.  L.  47. 

25  Blossom,  9  Allen,  254. 

26  Ridgway  v.  Newbold,  1  Har.  (DeL)  385 ;  Potter  t;.  Wheeler,  13 
Mass.  504 ;  Wilkinson  v.  Parish,  3  Paige,  653 ;  2  Scribner  Dow.  5M. 

27  Hoby,  1  Vem.  218 ;  2  Ch.  Cas.  160 ;  Stonghton  v.  Leigh,  1  Taunt 
402;  Lenfers  v,  Henke,  73  111.  405;  24  Am.  Rep.  263 ;  Moore  v.  Rollhis, 
45  Me.  493 ;  Billings  v.  Taylor,  10  Pick.  400 ;  20  Am.  Dec.  533 ;  Rockwell 
V.  Morgan,  13  N.  J.  £q.  884, 389 ;  Coates  v.  Cheever,  1  Cowen,  460. 

28  Hyzer  v.  Stoker,  8  Mon.  B.  117 ;  Smith,  5  Dana,  179. 

29  Ferry  i>.  Stevens,  3  Dana,  371. 

30  2  Scribner  Dow.  501 ;  Park  Dow.  253 ;  cases  cited  gitnra,  notes 
27-29L    See  iKMe,{  29a. 

• 

2  298.  AssignmeiitiiLreiitsaiidprofltB.— Whenoverthe 
property  is  incorporeal,^  or  is  in  its  nature  incapable  of 
fair  division  by  metes  and  bounds,'  the  widow  may  be 
allowed  one  third  of  the  actual  or  estimated  rents  and 
profits  during  her  life.'  So  that  although  a  rent  can  be 
given  in  lieu  of  dower  when  the  property  is  divisible, 
only  by  consent  of  iall  parties/  when  the  property  is  not 
divisible  but  its  value  consists  in  its  rents  and  profits 
as  a  whole,  as  in  the  case  of  a  tavern,*  a  mill,*  a  ferry,^ 
a  mine,^  a  rent  may  be  given  as  dower,  distrainable  of 
common  right.*  If  the  property  is  not  actually  leased, 
it  is  very  difficult  to  determine  where  its  rents  and  pro- 
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fits  are ;  '^  the  yearly  interest  on  its  market  yalue  is  by 
no  means  always  commensurate  with  its  actual  produc- 
tive capacity.' 1  Grenerally,  one  third  of  the  net  actual 
product  of  the  land,  whatever  that  may  be,  less  a  fair 
allowance  for  the  rental  of  such  improvements  as  the 
wife  is  not  entitled  to  dower  in,'^  is  allowed ; "  but  in 
other  cases  one  third  of  the  legal  interest  on  the  esti- 
mated market  value  of  the  lands,  less  such  part  as  is 
derived  from  trees,  etc.,  thereupon,  in  which,  on 
account  of  her  liability  for  waste,  a  widow  has  no  inter- 
est," is  allowed.**  If  the  lands  have  been  sold  under  a 
prior  right  to  dower,^  as  where  they  have  been  sold 
under  an  antenuptial  judgment,'^  or  a  mortgage  prior 
to  dower,*8  qj.  ^  vendor's  lien,"  or  for  partnership  pur- 
poses,* or  in  partition  proceedings,'*  and  the  wife  has 
therefore  dower  only  in  the  fund  otherwise  distributa- 
ble to  her  husband  or  his  assigns,"  it  is  the  practice 
either  to  allow  her  a  gross  sum,  or  the  interest  for  life 
on  one  third.**  But  where  she  consented  to  a  sale  after 
her  husband's  death  on  the  understanding  that  she 
should  be  allowed  for  her  dower,  it  was  held  that  the 
allowance  should  be  made  according  to  the  estimated 
rents  and  profits  of  the  lands,  and  not  according  to  the 
price  brought  at  the  sale.** 

1  2  Scrlbner  Dow.  639 ;  Park  Dow.  233. 

2  2  Scrlbner  Dow.  639  ;  Chase,  1  Bland.  206,  233 ;  17  Am.  Deo.  277. 
Oft-^n  by  statnte :  III.  R.  S.  1880,  p.  428 ;  Me.  R.  S.  1871,  p.  7S» ;  Mass. 
P.  S.  1882,  p.  742  ;  Mo.  R.  S.  1879,  {[2213, 2216  ;  N.  H.  R.  a  1878,  p.  474. 

3  Discussed  2  Scrlbner  Dow.  630,  et  aeq. ;  cases  cited  iiifra, 

4  White  V.  Story,  2  Hill,  543, 549. 

6  Chase,  1  Bland,  206,233 ;  17  Am.  Dec.  277. 
0  Smith,  5  Dana,  179  ;  ante,  {  292. 

7  Stevens,  3  Dana,  371 ;  ante,  {  292. 

8  Rockwell  v.  Morgan,  13  N.  J.  Eq.  884,  S89 ;  -ante,  \  292L 

9  Chaso,  1  Bland,  203, 233 ;  ante,  ?  232 ;  17  Am.  Dec.  277. 

10  See  Williams,  3  Bland,  136, 278 ;  2  Scrlbner  Dow.  639  et  »eq. 

11  \^Uliams,  3  Bland.  186, 27S,  273 ;  Addison  v.  Bowie,  2  Bland,  61S, 

12  Lewis  V.  James,  8  Humph.  537 ;  post,  \  295i. 
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13  Hyzer  v.  Stoker,  3  Mon.  B.  117 ;  Williams,  3  Bland,  ISA,  242,  243, 
278, 221) ;  Hiley  t'.  Glamorgan,  15  Mo.  331 ;  Atkir.s  v.  Kron,  8  Ired.  Kq. 
1 ;  U.  a.  V.  Dunaeth,  10  Ohio,  18 ;  Hillgortner  t7.  Uebtiart,  25  Ohio  Kt. 
557. 

14  Bishop,  13  Law  J.  Oh.  N.  S.  302 ;  5  Jur.  931 ;  Cassonave  v.  Brooke, 
3  Bland,  '267, 268 ;  Harker  v.  Christy,  5  N.  J.  L.  717. 

15  Beavers  v.  Smith,  11  Ala.  23 ;  Wood  ».  Morgan,  50  Ala.  897  ;  Van 
Oeldpr  V.  Post,  2  Edw.  Ch.  577  ;  Halo  v.  James,  6  Johns.  Ch.  258 ;  10 
Am.  Dec.  328. 

IS  See  an/e,  {}  258, 280. 

17  Bobbins,  8  Blackf.  174  ;  cmte,  {  258. 

18  Tabele,  1  Johns.  Ch.  45 ;  ante,  {  26L 

19  Thompson,  1  Jones,  430 ;  coUe,  ii  250, 26t 

20  Goodborn  v.  Stevens,  5  Gill,  1 ;  anU,  U  257,  280. 

21  "Reaver  v.  Gregg,  G  Ohio  St  517, 550, 552 ;  antet  {  280. 

22  tho  surplus  usually:  ^nto,  ^2  257, 261, 280. 

2]    Williams,  3  Bland,  186, 263 ;  citations  gn2)ra,  notes  1&-21. 
24    Williams,  8  Bland,  186, 242, 243, 278, 279. 

i  294.  Assignment  of  grosi  sum  in  liou  of  dower. — 
When  dower  is  not  assigned  out  of  the  lands  them- 
selves,^ or  out  of  the  actual  rents  and  profits  thereof,' 
interest  on  the  estimated  value  of  the  proportion  which 
might  have  been  assigned  as  dower  is  sometimes  given, 
as  have  been  seen,'  or  the  value  of  the  widow's  lifo 
estate  may  be  calculated  and  given  her  at  once  in  a 
gross  snm.^  This  was  rarely  done  in  England  and  the 
English  books  contain  little  on  the  subject;^  but  it  is 
quite  common  in  the  United  States.*  Strictly,  a  court 
has  no  right  to  award  a  gross  sum  in  lieu  of  dower ;  ^ 
still,  it  is  said  that  a  court  of  equity  has  this  right  and 
may  exercise  its  discretion  to  award  a  sum  in  lieu  of 
dower  whenever  the  lands  are  converted  into  person- 
alty under  its  jurisdiction ;  ^  and  this  mode  of  award- 
ing is  provided  for  frequently  by  statute,'  and  may 
always  be  followed  by  the  consent  of  all  parties.^®  It  is 
not  infrequent  that  the  parties  agree  that  the  widow 
shall  have  the  value  of  her  dower  paid  to  her  in  a  gross 
sum,  and  refer  the  matter  to  equity  for  the  sole  pur- 
pose of  having  the  said  value  estimated.^^    In  estimate 
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ing  this  value,  the  court  considers  the  chances  of  life  in 
the  widow  and  the  probable  value  of  her  life  interest.^' 
Many  different  annuity  tables  have  been  in  use,  and 
rough  formula  for  the  determination  of  the  value  of 
dower,  an  interesting  history  of  which  is  given  in  Wil- 
liams' Case  by  Chancellor  Bland,*'  and  which  are  dis- 
cussed in  many  cases,*^  but  which  cannot  be  discussed 
herein. 

1  Ante,^2sa, 

2  Ante,i2aZ. 

3  Hale  V.  James,  6  Jobnd.  Ch.  258, 260 ;  10  Am.  Dec.  328  ;  Gove  v. 
Gather,  2:i  111.  6:^ ;  anU,  {  293. 

4  Williams,  3  Bland,  186, 278,  279 ;  cases  cited  in/rcL 

5  Hole  V.  Smith,  1  Jacob  Jt  W.  653. 

6  Williams,  3  Bland,  186, 264. 

7  Bonner  v.  Peterson,  44  IlL  253. 

8  Brewer  v.  Van  Arsdale,  6  Dana,  254  ;  Williams,  3  Bland,  188, 221; 
Dorsey  v.  Smith,  7  Har.  &  J.  856, 366 ;  Atkins  v.  Kron,  8  Ired.  Kq.  1. 

9  HIgbie  V.  Westlake,  14  N.  T.  381 ;  Montzer  v.  Menor,  8  Watts, 
296 ;  Summers  v.  Douuell,  7  Heisk.  565 ;  Wis.  K.  S.  1878,  ii  3514,  3885u 

10  Herbert  v.  Wren,  7  Crancb,  370, 390  ;  Hill  v.  MitcbeU,  5  Ark.  608; 
Francis  v.  Garrard,  18  Ala.  7!)4;  Francisco  v.  Hendricks,  28  111.  64  : 
Mulford  V.  Hlers,  13  N.  J.  Eq.  13 ;  McLoughlln,  20  N.  J.  Eq.  l!» ; 
Mathews  v.  Durzee,  45  Barb.  6J  ;  Fulton,  8  Abb.  Jf.  C.  210  ;  Harrisoa 
v.  Payne,  32  Gratt.  387 ;  Blair  v,  Thompson,  11  Gratt  441. 

11  Sherrard,  33  Ala.  488 ;  Smiley,  1  Dana,  93  ;  Slmonton  v.  Gray.31 
M3.  50 ;  Houghton  v.  Hapgood,  13  Pick.  IM ;  Hazcn  v.  Thurber,  4 
Johns.  Ch.  604 ;  Hale  v.  James,  6  Johns.  Ch.  2G3 ;  10  Am.  Dec.  323 ; 
Pollard  V.  Anderwood,  4  Hen.  dk  M.  45J. 

12  2  Scribner  Dow.  ch.  24.  For  tables,  see  2  Scrlbner  Dow. 
Append. ;  70  (Jo.  Append. ;  Brown  v.  Bronson,  33  Mich.  415 ;  Gravigne 
V.  McClure's  •'  Dower  and  Curtesy  Tables." 

13  WUliams,  3  Bland,  186. 

14  Pyle  V,  Brown,  6  Ex.  265 ;  Thistle  wood,  19  Ves.  Jr.  250  ;  Sher> 
rard,3»Ala.  488;  McHenry  v.  Yokum,  27  111.  160;  Hazeling  v.  Hut- 
sou,  18  Ind.  481 ;  Alexender  v.  Bradley,  3  Bush,  6G7 ;  Rich,  7  Bush,  53; 
Williams,  3  Bland,  186, 242, 243 ;  Hd.  K.  C.  1878,  p.  651 ;  Dorsey  v.  Smith, 
7  liar.  <&  J.  :I68 ;  Abercrombie  v.  Riddle,  3  Md.  Ch.  320 :  Estabrook  r. 
Hupgood,  10  Mass.  313,  315 ;  Brown  v.  Bronson,  85  Mich.  415  ;  Cronk- 
rlght  V.  Hanlenbeck,  25  N.  J.  Eq.  513, 515 ;  Mulford  v.  Hiera,  13  N.  J. 
Eq.  13  ;  McLoughlin,  20  N.  J.  Eq.  100  ;  Sauter  v.  N.  Y.  66  N.  Y.  50; 
Jackson  v.  Eiwards,  7  Paige,  386,  408 ;  Atkins  v.  Kron,  8  Ired.  Eq. 
1 ;  Shlppen,  80  Pa.  St.  39L 

§  895.  Widow's  right  to  dower  in  improYoments. — 
When,  before  assignment,  improvements  are  laade,  the 
widow  is  entitled  to  the  benefit  thereof  in  case  the  has- 
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band  died  seized,  but  not  if  he  had  aliened  the  lands 
before  his  death.  There  seems  to  be  little  reason  for 
the  distinction,  but  it  exists  nearly  everywhere.^ 

1.  As  against  the  heir.  As  against  the  husband's  heir 
or  devisee,  it  is  well  settled  that  the  widow  is  entitled 
to  dower  in  the  land  as  it  stands  when  dower  is 
assigned  including  alP  improvements ; '  though  there 
are  some  States  where  this  rule  has  been  changed  by 
statute/ 

2.  As  against  the  alienee.  As  against  the  husband's 
alienee,  the  same  rule  prevails  in  England  ;^  but  in  the 
United  States  generally,^  improvements  made  after  the 
husband  has  aliened  the  property  are  excluded  in 
assigning  dower,^  and  either  unimproved  parts  are 
assigned  or  less  is  included  in  the  assignment.^  This 
is  true  whether  the  improvements  have  been  made 
before  or  after  the  husband's  death,'  whether  the 
alienee  have  notice  of  the  claim  for  dower  or  not,^®  and 
even  in  a  case  where  the  husband  had  deeded  the  prop« 
erty  to  a  relative  as  a  gift  and  had  thereafter  made  the 
improvements  thereupon  himself.^^  A  purchaser  at 
execution  has  in  this  respect  the  same  rights  as  a  vol- 
untary alienee  of  the  husband's.^*  The  value  of  the 
property  is  therefore  estimated  as  of  the  time  of  the 
alienation.  The  time  of  the  alienation  is  determined 
by  the  date  of  the  deed  if  an  absolute  deed :  *^  by  the 
date  of  the  passing  of  the  equity  of  redemption  from 
the  husband  in  case  of  a  mortgage,^^  for  the  widow  has 
the  right  to  improvements  made  by  the  husband  after 
mortgage  but  before  foreclosure ;  '*  by  the  date  of  the 
bond  of  conveyance  in  accordance  with  which  the  title 
has  been  given.^^  The  fact  of  improvements  must  be 
specially  pleaded,^^  but  not  in  bar ;  ^^  and  the  value, 
etc.,  thereof  may  be  determined,  in  accordance  with 
different  practice,  by  the  sherifif,^*  or  commissioners,* 
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or  by  an  issue  before  a  jury,*^  or  by  a  writ  of  in- 
quiry.** 

3.  What  are  improvements.  Mere  repairs  are  not  im- 
provements;  ^  but  platting  the  land  and  preparing  it 
for  a  depot  are ;  ^  so  are  crops  sown,®  within  the  mean- 
ing of  this  section;  so  is  everything  added  by  the 
money  or  skill  of  the  alienee ;  *•  but  no  improvement  in 
value  due  to  improvement  of  adjacent  lands  is,*'  or  to 
the  general  prosperity,*®  or  to  accretions,®  or  to  any 
extrinsic  cause;'®  though  in  some  States  increase  of 
value  from  whatever  cause  is  regarded  as  an  improve- 
ment,^^  within  the  meaning  of  this  section. 

4.  Depreciation,  If  the  property  has  diminished  in 
value  before  assignment,  as  against  the  heir,  dower  is 
assigned  according  to  its  value  at  the  time  of  the  as- 
signment,'"^ unless  the  heir  has  been  guilty  of  waste, 
in  which  case  he  is  liable  in  damages.''  But  if  im- 
provements have  burnt  down  and  the  heir  has  re- 
ceived the  insurance  money,  the  widow  is  entitled  to 
a  portion  thereof.'*  As  against  the  alienee,  the  value  of 
the  land  is  taken  at  the  time  of  assignment  so  far  as 
diminution  has  been  due  to  natural  causes,*^  or  to  waste 
before  the  husband's  death ;  ^  but  the  widow  must  be 
allowed  her  waste  after  the  husband's  death.''  In  New 
York,  however,  dower  is  assigned  according  to  the 
value  of  the  property  at  the  time  of  the  alienation.** 

'     1    Powell  r.  Monson.  3  Mason,  347, 365-367. 

2  Powell  V.  Monson,  3  Mason,  347, 865, 366 ;  Price  v.  Hobbs,  47  Md. 

8S),386. 

3  Price  V.  Hobbs,  47  Md.  350, 386.  S.  P. .  Powell  v.  Monson ,  8  Mason . 
347,  '^\  36J ;  Way,  42  Conn.  82 ;  Hustod,  34  Conn.  *J8 ;  Ralston,  3 
Greene,  533 ;  Chase,  I  Bland,  206, 232  ;  17  Am.  Dec.  277  ;  Walsh  v.  Wil- 
son, 131  Mass.  53.') ;  Catlin  v.  Ware,  9  Mass.  218,  221 ;  6  Am.  Dec.  56; 
McGehee,  42  Miss.  747;  Humphrey  v.  Phinney,  2  Johns.  484  ;  Hale  v. 
James,  6  Johns.  Ch.  258, 2(i0  ;  10  Am.  Dec.  328 ;  Larrowe  v.  Beam,  10 
Ohio,  4^8 ;  Thompson  v.  Morrow,  5  Serg.  <&  R.  289, 2J0 ;  9  Atu.  Dec. 
358 ;  Plummer  v,  Johnson,  15  S.  C.  153, 160. 

^  4    See  Ky.  R.  S.  1881,  p.  530 ;  N.  Y.  R.  S.  1882,  p.  2199 ;  Wallcer  v, 
Bchuyler,  10  Wend.  484. 
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law,  no  matter  how  much  time  elapsed  before  the  iia< 

aigniuent  of  dower,  the  widow  could  not  recover  dam- 
imfes  for  the  detention ; '  but  by  the  statute  of  M erton,' 
wMah  has  been  held  <n  force  in  the  United  States,'  she 
is  entitled  to  the  whole  value  of  her  dower  from  ths 
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time  of  her  husband's  death  to  the  time  of  the  reoovery 
of  the  dower ;  ^  and  similar  statutes  are  in  force  in  the 
United  States.^  Under  the  statute  of  Merton  the  hus- 
band must  die  seized,"  and  there  can  be  no  damages 
against  his  alienee;^  but  in  most  States  by  statute  she 
may  recover  damages  against  an  alienee  from  the  time 
of  demand  of  dower.^  Inasmuch  as  suits  at  law  for 
dower  have  not  been  discussed  in  this  volume,'  and 
inasmuch  as  the  widow  has  fuller  relief  in  equity  than 
in  law,^<^  a  further  discussion  of  this  subject  is  omitted. 

1  Price  V.  HobbSt  47  Md.4)S9,  389.  See  2  Scribner  Dow.  099 ;  Park 
Bow.  801 ;  10  Co.  116 ;  1  Boper  H.  <ft  W.  437 ;  Ka^uder  v.  Smith,  79 
Ky.  612, 518. 

2  20  Hen.  HX  ch.  1 ;  Alex.  Brit.  Statutes,  20. 

8  Alex.  Brit.  Statutes,  20 ;  Layton  v.  Butler,  4  Har.  fDel.)  507 : 
Darnall  v.  HIU,  12  Gill  <ft  J.  888.  Not  in  South  Carolina :  ITeyward  v, 
Cnthbert,  I  McCord,  386. 

4    Co.  litt.  82  &,  n.  4 ;  2  Scribner  Dow.  704-707. 

6   See  Statutes  (collected  2  Scribner  Dow.  700, 701). 

6  The  statute  so  states :  See  Thym,  Style,  63 :  Beavers  v.  Smith, . 
11  Ala.  20 ;  McElroy  v.  Wathen,  8  Mon.  B.  135  ;  Price  v.  Uobbs,47  Md. 
860,389. 

7  Price  V,  HobbB,  47  Md.  359,  389.  See  1  Boper  H.  <fr  W.  440:  2 
Scribner  Dow.  710 ;  Sellman  v.  Bowen,  8  Qlll  <&.  J.  50 ;  29  Am.  Dec.  624 : 
£mbree  v.  Ellis,  2  Johns.  119. 

8  See  IlL  B.  S.  1880,  p.  428 ;  Mo.  B.  &  1879,  {  2206 ;  N.  H.  O.  L.  1878, 
p.  666 ;  B.  I.  B.  &  1882,  p.  637. 

9  ^nte,  2286.    Discussed  2  Scribner  Dow.  ch.  20w 
10   Price  V.  Hobbs,  47  Md.  8S9, 889.    See  fxw^  {  297. 

J  207.  Di^dow*!  right  to  aa  acconnt  of  the  mesne  profits 
in  equity. — Equity  has  full  jurisdiction  over  proceed- 
ings for  the  assignment  of  dower  ;i  and  may  award 
mesne  profits  even  when  dower  has  been  assigned  at 
law.'  A  judgment  at  law  is  conclusive  as  to  the  mar- 
riage, and  as  to  the  seisin  and  death  of  the  husband ; ' 
but  if  it  also  decides  on  the  merits  that  the  widow  is  not 
entitled  to  mesne  profits,  this  question  is  also  rea  adju^ 
dicata.*  Whether  equity  will  entertain  a  suit  for  mesne 
profits  when  dower  has  not  been  assigned  and  assign- 
ment is  not  prayed,  is  doubtful.^  The  widow  is  entitled 

H,  &  W.-SQ. 
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to  mesne  profits  in  equity  indopendently  of  the  statute 
of  Merton,^  and  she  may  recover  from  the  husbiuid*s 
alienee,^  as  well  as  from  the  heir  or  devisee  ;^  for  a  ten- 
ant receiving  the  rents  and  profits  after  the  husband's 
death  is  regarded  as  a  trustee  for  the  widow  to  the  ex- 
tent of  her  interest.'  As  against  the  heir  or  devisee  no 
demand  is  necessary,^^'  and  the  heir's  alienee  stands  in 
the  same  position  as  the  heir  himself,^  except  that  in 
one  case  he  was  held  liable  for  profits  only  from  the 
time  of  the  purchase.^'  As  against  the  husband's 
alienee,  demand  is  necessary  and  profits  can  be  recov- 
ered only  from  the  date  thereof.^  If  the  tenant  die 
pending  the  suit,  this  does  not  affect  the  widow's  right 
to  mesne  profits  ;^^  and  if  she  die  pending  suit,  her 
personal  representatives  can  recover  such  profits;^ 
but  if  the  widow  die  without  instituting  suit,  it  is  said 
in  Maryland  that  her  right  is  gone,^*  though  the  con- 
trary is  elsewhere  held."  And  in  one  case  it  is  held 
that  if  she  die  pending  the  suit,  her  representatives  can 
recover  only  from  the  heir,  not  from  the  husband's 
alienee.^^  The  mesne  profits  are  the  actual  profits  from 
the  time  of  demand  or  the  husband's  death,  as  the  case 
may  be,^' — a  part  of  the  rent  if  the  property  has  been 
leased,^  a  share  of  the  crop,^*  or,  if  dower  is  assigned 
in  money,  interest  on  the  amount.**  A  release  of  dower 
includes  a  release  of  rents  and  profits ;  ^  and  the  widow 
will  not  be  allowed  to  receive  mesne  profits  if  she  has 
occupied  the  land  meanwhile,*^  or  has  been  compen- 
sated for  the  delay  in  the  assigpiment  of  dower.** 

1  KlddaU  V.  Trimble,  1  M(L  Ch.  143,  146 ;  ante,  1 28& 

2  Price  V.  Hobbs,  47  Md.  859. 389 ;  Bullock  v.  Oriffln,  ^  Strob.  Eq. 
60.    But  Bee  wmtehead  v.  Clinch,  1  Morph.  1:2a. 

3  Bellman  v.  Bowen,  8  QUI  dk  J.  50 ;  29  Am.  Dec.  524 ;  Turner  v. 
Morris,  7  Miss.  788. 

4  Kiddall  v.  Trimble,  1  Md.  Ch.  143, 148.    But  see  Darnall  v,  HilL 
12  Gill  <ft  J.  886. 

5  Pro,  Harper  v.  Archer,  28  Miss.  212.    (7onfra,  Kiddall  v.  Trimble, 
1  Md.  Ch.  143, 140, 150. 
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6  Keltli  v.  Tnu)ler,  1  Ball.  Eq.  63, 74.   But  see  Kendall  v.  Honey,  5> 
Mon.  282 ;  Tod  v.  Baylor,  4  Leigh,  488. 

7  Price  v.  Hobbs,  47  Md.  3B9,  389.    But  see  McElroy  v.  Wathen,  3 
Mod.  B.  13&. 

8  Harper  v.  Archer,  28  Miss.  212. 

9  Sellman  v.  Bowen,  8  Olll  <ft  J.  50 ;  2StAm.  Dec.  524. 

10  Slatter  v.  Meek,  35  Ala.  528  ;  Chase,  1  Bland,  206 ;  17  Am.  Dec. 
277 ;  Damail  v.  HUI,  12  QUI  <ft  J.  388 ;  Johnson  v.  Thomas,  2  Paige, 
877;  Rassell  v.  Austin,  1  Paige,  192;  Hazen  v.  Thurber.  4  Johns. 
Ch.  e04 ;  Swalne  v.  Perlne,  5  Johns.  Ch.  482 ;  9  Am.  Dec.  818.  Contra, 
Tod  V.  Baylor,  4  Leigh,  498. 

11  Russell  V.  Austin,  1  Paige,  192  ;  Campbell  v.  Murphy,  2  Jones 
£q.  3!S7. 

12  Buasell  v.  Austin,  1  Paige,  192. 

13  Price  v.  Hobbs,  47  Md.  2S9,  389 ;  Steiger  v.  Hillen,  5  QUI  <fr  J.  121 ; 
Sellman  v.  Bowen,  8  Olll  <fe  J.  SO ;  29  Am.  Dec.  524 ;  Chlswell  v.  Morris, 
15  N.  J.  £q.  101 ;  Tod  v.  Baylor,  4  Leigh,  496. 

14  Curtis,  2  Bro.  C.  C.  620 ;  Steiger  v.  Hillen,  5  Gill  A  J.  121 ;  Park 
Dow.  220 ;  2  Scrlbner  Dow.  742.  But  see  Whitehead  v.  Clinch,  I  Murph. 
138. 

15  Klddall  V.  Trimble,  1  Md.  Ch.  143, 147 ;  Lindsay  v.  Gibbon,  3  Bro. 
C.  C.  495 ;  HamUton  v.  Mohun,  1  P.  Wms.  118, 122 ;  Magmder  v.  Smith, 
79  Ky.  512,  515,  517.  Contra,  Turney  v.  Smith,  14  111.  242 ;  Miller  v. 
Woodman,  14  Ohio,  518. 

19    Kiddall  V.  Trimble,  1  Md.  Ch.  143, 147. 

17  Harper  V.  Archer,  28  Miss.  212 ;  McLaughlin,  20  N.  J.  Eq.  190; 
Bandback  v.  Qulgley,  8  Watts,  460;  Paul,  86  Pa.  St.  270;  TIbbits  v, 
liangley,  12  S.  C.  405. 

19  Johnson  v.  Thomas,  2  Paige,  377. 

19  Keith  V.  Trapier,  1  Ball.  Eq.  6.3, 71. 

2Q  Chase,  1  Bland,  206 ;  17  Am.  Dec.  277. 

21  Darnall  v.  Hill,  12  Gill  &  J.  883, 3D6. 

79  Keith  V.  Trapier.  1  BalL  Eq.  61, 74. 

28  Morrison,  11  111.  App.  605. 

24  Springle  y.  Shields,  17  Ala.  295 ;  Smith  v.  Addleman.  5  Blackf. 
406,  406 ;  Backliff  V.  Look,  60  Me.  516;  McLaughlin,  22  N.  J.  Eq.  505 ; 
Talbot,  13  R.  I.  836. 

25  Woodruffw.  Brown,  17  N.J.  L.  246. 

2  298.  Efibct  of  assignment. — When  dower  Is  assigned 
without  suit,  fairly  and  of  common  right,  it  satisfies  and 
bars  dower ;  ^  but  if  the  assignment  be  against  common 
right,  it  does  not  avail  as  a  defense  for  any  one  not 
a  party  or  privy  to  the  agreement.*  When  assigned 
by  suit  the  lands  not  assigned  are  freed;'  but,  as  if 
the  title  to  the  assigned  lands  fails,  the  widow  has  a 
right  to  a  new  assignment.^    It  is  necessary  that  one 
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who  takes  title  in  lands  out  of  which  dower  has  been 
assigned  should  be  sare  that  the  widow's  title  to  the 
lands  assigned  is  good.^ 

1  2  Scrlbner  Dow.  747 ;  ante,  {  285. 

2  Co.  Lltt  35  a ;  2  Scrlbnfrr  Dow.  747 ;  ante,  1 276. 

3  2  Scrlbner  Dow.  ch.  27. 

4  Post,  1 900. 

5  Park  Dow.  280 ;  2  Scrlbner  Dow.  750. 

§  299.  Effdct  of  ezoassive  assig^nmo&t.  —  If  an  assign- 
ment has  been  made  without  suit  by  an  adult  tenant, 
he  can  have  no  relief.'  If  he  were  an  infant,  a  court  of 
law  will  grant  him  a  writ  of  admeasurement  of  dower,* 
now  almost  obsolete,'  unless  he  has  ratified  his  assign- 
ment after  coming  of  age;^  but  he  cannot  treat  his 
assignment  as  void  and  enter  against  the  widow.^  If 
the  assignment  has  been  made  in  legal  proceedings  by 
the  officer  of  the  court,  and  is  defective  in  that  it  as- 
signs lands  not  covered  by  the  judgment,  the  tenant 
may  recover  possession  by  ejectment ;  *  if  the  assign- 
ment has  been  too  great,  the  tenant  may  by  scire  facias 
have  an  assignment  de  twvq^  or  perhaps  equity  will  set 
the  assignment  aside.^  But  though  the  proper  court  in 
which  to  object  to  the  assignment  of  dower  is  the  court 
in  which  the  assignment  was  made,'  and  the  proper 
time  is  when  the  officer  has  made  his  retum,^^  yet 
equity  will  sometimes  set  aside  an  assignment  made  at 
law,^^  and  a  petition  for  a  new  assignment  may  in  the 
proper  case  be  filed  long  after  the  report  of  the  officer 
and  the  ratification  thereof  ,i*  and  if  it  appear  that  there 
has  been  fraud  or  mistake  a  new  assignment  will  be 
ordered.!'  This  was  done  in  a  case  where  long  after 
assignment  the  heirs  were  ousted  by  title  paramount 
of  the  lands  set  off  to  them  while  the  widow  had  re- 
ceived property  to  which  the  title  was  good.^*  But  if 
the  widow  is  deprived  of  lands  once  assigned  to  her  ia 
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dower,  she  must  be  allowed  for  the  ixnproveiuents 
meanwhile  put  thereupon  by  her.** 

1  Stoaghton  v.  Leigh,  1  Taunt.  401, 412 ;  Glib.  Dow.  380 ;  2  Scrlbner 
I>ow.  751 ;  I  Boper  H.  A  W.  407. 

2  See  McCormlck  v.  Taylor,  2  Cart.  (Ind.)  896 ;  Young  v.  Tarbell, 
87  Me.  609. 

3  Park  Dow.  270. 

4  1  Roper  H.  <ft  W.  407. 

5  McOormlck  v.  Taylor,  2  Cart  (Ind.)  336^ 

6  2  Scrlbner  Dow.  753. 

7  Park  Dow.  271 ;  2  Scrlbner  Dow.  754 ;  1  Roper  H.  A  W.  406, 400. 

8  Sneyd,  1  Atk.  442 ;  Park  Dow.  272 ;  1  Roper  H.  «  W.  40& 

9  2  Scrlbner  Dow.  755. 

10  2  Scrlbnet  Dow.  755. 

11  See  citations  mpra,  n.  7. 

12  Singleton,  5  Dana,  87. 

13  See  Chapman  v.  Shroeder,  10  Ga.  321, 828 ;  Donahue  v.  Chicago, 
57  111.  235 ;  Loyd  v.  Malone,  23  III.  43 ;  Cove  v.  Cather,  28  111.  634 ; 
Throp  V.  Johnson.  3  Ind.  343 ;  Singleton,  5  Dana,  87 ;  Rawson  v.  Clark, 
«8  Me.  223;  Wllhelm,  4  Md.  Ch.  3.^ ;  Stiner  v.  Cawthorne,  4  Dev.  &  B. 
fi6l ;  Eagles,  2  Hay w.  181 ;  Shirtz,  5  Watts,  255 ;  Benner  v.  Evans,  3 
Pa.  456,  457;  Hawkins  v.  Hall,  2  Bay,  449;  Williams  t>.  Lanneau,  4 
2  Strob.  27 ;  Douglass  v.  McDill,  1  Spear,  189 ;  Gibson  v.  Marshall,  5 
Rich.  Eq.  254 ;  fieaty  v.  Hearst,  1  McMull.  31 ;  Payne,  Dud.  Eq.  124. 

14  Singleton,  6  Dana,  87. 

15  Plerson  v.^tchner,  25  X.  J.  Eq.  129 ;  2  Scrlbner  Dow.  758. 

i  800.  Efbot  of  eviotion  from  dower.— When,  after 
dower  has  been  assigned,  the  widow  is  evicted  and 
loses  her  dower,  if  the  assignment  were  of  common 
right  and  she  had  received  only  what  her  legal  rights 
entitled  her  to,*  she  may  proceed  for  a  new  assignment 
jouiot  the  remainder  of  the  lands  subject  to  dower,^ 
just  as  if  no  assignment  had  been  made.'  But  it  seems 
that  this  rule  does  not  apply  as  against  the  husband's 
alienee  at  common  law.^  If  the  assignment  were 
against  common  right  and  she  had  agreed  to  take  lands 
in  assignment  instead  of  the  lands  she  was  legally 
entitled  to,'  she  had  no  remedy  if  evicted.*  But  mere 
acquiescence  in  a  defective  assignment  by  the  sheriff 
J8  not  an  assignment  against  common  right  in  this  con« 
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nection.^    This  matter  has  been  in.  many  States  the 
subject  of  legislation.^ 

1  ^nte,  {285. 

2  French  v.  Peters,  83  Me.  896  ;  French  v.  Pratt,  27  Me.  831 ;  Mants 
V.  Buchanan,  1  Md.  Ch.  202;  Scott  v.  Hancock,  13  Mass.  162,  168 ; 
Jones  V.  Brewer,  1  Pick.  314,  817;  Holloman,  5  Smedes  <&  M.  559; 
St.  Clalr  V.  Williams,  7  Ohio,  110 ;  30  Am.  Dec.  194  ;  Park  Dow.  275 ;  2 
Scrlbner  Dow.  761. 

3  French  v.  Pratt,  27  Me.  881, 396,  397. 

4  Bedingfleld,  9  Co.  17  b. ;  Park  Dow.  275 

5  AtUe,l285, 

6  French  v,  I*ratt,  27  Me.  381,  896,  397 ;  Jones  v.  Brewer,  1  Pick. 
314.  317  ;  2  Scrlbner  Dow.  764 ;  Park  Dow.  242. 

7  Perk.  J  330 ;  2  Scrlbner  Dow.  764 ;  Park  Dow.  292. 

8  See  Mass.  P.  S.  1882,  p.  442  ;Vt.B.  a  1880, 2  2225;  Wis.  R.  a  1878. 
8  2173. 
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CHAPTER  XV. 
wife's  estat]^  in  husband's  personalty. 

{  801.    Generally. 

§  801.  I^e's  estate  in  husband's  personalty,  generally. 
—  In  some  States  by  statute  a  wife  has  dower  in  lease- 
hold property  and  other  personalty,  but  at  common 
law  the  wife  has  during  coverture  no  right  in  her  hus- 
band's personalty,*  Except  her  right  to  have  mainten- 
ance' or  alimony*  out  of  it,  in  a  proper  case,  and  her 
right  to  dispose  of  it  if  abandoned.^  He  may  give  it 
away  and  do  with  it  as  he  pleases  if  his  act  takes  effect 
during  coverture.**  But  in  most  States  he  cannot  leave 
it  all  away  from  her  by  will  —  she  has  her  thirds.^ 

1  Ark.  Dig.  1874,  f  2230 ;  Mo.  R.  S.  1879,  {  2187 ;  cmUj  i  254. 

2  Padfleld,  78  III.  16, 18 ;  Hays  v.  Henry,  1  Md.  Ch.  837,  340. 
8   Discussed  Stewart  M.  <ft  D.  }  179. 

4  Discussed  Stewart  M.  &  D.  {{  383-397. 

5  Rawson  v.  Spangler,  18  Cent  Law  J.  29,  80 ;  Iowa,  1883 ;  anUt 
2  90. 

6  Padfleld,  78  111.  16, 19 ;  Stewart  M.  <ft  D.  {  462. 

7  DIscnssed  Stewart  M.  <&  D.  {  462. 
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CHAPTER  XVI. 

ESTATES  OF  HUSBAND  AND  WIFE  IN  PBOPEBTT  OF  BOTH 

OF  THEM. 

2  302.  Property  owned  by  both  before  marriage. 

i  303.  Property  vesting  In  them  after  marriage. 

f  304.  Tenancy  by  the  entirety  at  common  law --Creation  of. 

{  305.  Tenancy  by  the  entirety  at  common  law  —  Proi>erty  subject  to. 

2  308.  Tenancy  by  the  entirety  at  common  law  --Incidents  of. 

{  307.  Effect  of  statutes  referring  to  Joint  estates. 

{  303.  Effect  of  married  women's  separate  property  acts. 

\  30D.  Eflfect  of  divorce. 

{  310.  Joint  and  common  estates  of  husband  and  wife. 

2  31L  Personal  property  belongrlng  to  both. 

§  802.  Estatei  of  Imsbaad  and  wife  in  property  owned  by 
thorn  both  before  marraige. — When  two  tenants  in  com- 
mon or  two  joint  tenants  marry,  the  character  of  the 
estate  held  by  them  is  not  changed,^  though  each  has 
in  the  interest  of  the  other  the  same  estate  as  he  or  she 
would  if  the  other  were  a  tenant  in  common  or  a  joint 
tenant  with  some  third  party  instead  of  with  him  or 
her.2 

1  1  Wash.  Real.  Prop.  424 ;  Moody,  Amb.  640 ;  Bevlne  v.  CUne,  21 
Ind.  37 ;  Chandler  v.  Cheney,  37  Ind.  391 ;  Den  v,  Hardenbergh,  10 
N.  J.  L.  42, 46 :  18  Am.  Dec.  371 ;  McDermott  v.  French,  15  N.  J.  £q.  78, 
80 ;  Ames  v.  Norman,  4  Sneed,  696. 

2  See  on^e,  ??  H8, 157, 2S1 

§  808.  Estatei  of  luuband  and  wife  in  property  veitiiig 
in  them  both  during  ooyertnre. — Husband  and  wife  are 
at  common  law  one  person,^  so  that  when  realty*  or 
personalty'  vests  in  them  both  equally  with  a  third 
party,  they  together  take  but  one  share,  a  moiety, 
and  the  third  party  takes  the  other  moiety.*  That 
moiety,  or  in  case  the  whole  property  vests  in  them 
alone,  the  whole,  they  take  as  one  person ;  *  "  they  take 
but  one  estate  as  a  corporation  would  take."  *    In  the 
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case  of  realty  they  are  seized,  not  per  my  et  per  toutj  as 
joint  tenants  are,^  but  simply  per  tout;^  both  are  seized 
of  the  whole,  and  each  being  thus  seized  of  the  en- 
tirety, they  are  called  tenants  by  the  entirety,  and  the 
estate  is  an  estate  by  entireties.'  In  the  case  of  per- 
sonalty there  is  strictly  no  tenancy  by  the  entirety j^*' 
because  personal  property  is  not  subject  to  estates  at 
common  law,^^  and  the  husband  has  the  absolute  right 
to  the  wife's  chattels,"  which  right  his  part  ownership 
of  the  chattels  would  not  interfere  with."  But  entireties 
are  said  to  exist  in  chattels  real,  etc.^*  In  Ohio  the 
common-law  estate  by  entireties  has  never  been  recog- 
nized, but  husband  and  wife  are  tenants  in  common  or 
joint  tenants,  according  to  the  wording  of  the  instru- 
ment through  which  they  hold;**  so  it  is  in  Connec- 
ticut.** In  Kentucky  estates  by  entireties  have  been 
expressly  abolished  by  statute,"  and  though  the  gen- 
end  rule  is  that  such  estates  continue  to  exist  unless 
expressly  abolished,"  in  some  States  they  have  been 
held  to  be  abolished  by  statutes  referring  to  joint  es- 
tates,** and  by  married  women's  separate  property 
acts.''*  In  some  States  property  vesting  in  husband 
and  wife  after  marriage  is  "community  property,"^ 
and  they  may  also  acquire  a  homestead  in  most 
States." 

1  Harding  v.  Springer,  14  He.  407, 408 ;  ante,  {  89. 

2  Shaw  V.  Hearsay,  5  Mass.  521, 523 ;  infrch  n.  4. 

3  Brlcker  v.  Whalley,  1  Vern.  233 ;  ante,  {  302 ;  infra,  n.  4. 

4  Utt.  {  291 ;  Brteker  v.  Whalley,  1  Vern.  2^3 ;  Bock  v.  Andr«»ws,  2 
Vern.  120 ;  WyWe,  2  DeGex,  M.  <ft  G.  724  ;  Atcheson,  11  Beav.  485, 491 ; 
18  Law  J.  N.  8.  Ch.  290;  Gordon  v.  Whieldon,  18  Law  R.  N.  S.  Ch.  5 ; 

11  Beav.  170 ;  Doe  v.  Wilson,  4  Barn.  A  Aid.  303  ;  Shaw  v.  Hearsay,  5 
Kaoa 521, 523 ;  Den  v.  Hardenbergh,  10  N.  J.  L.  42, 45 ;  18  Am.  Dec.  371 ; 
Barber  v.  Harris,  15  Wend.  (115 ;  Johnson  t».  Hart,  fl  Watts  <fc  S.  319 ; 
40  Am.  Dec.  66S.    Oontrxi,  Warrington,  2  Hare,  54 ;  Paine  v.  Wagner, 

12  Sim.  181 

5  Den  V,  Hardenbergh,  10  N.  J.  L.  42, 45 ;  18  Am.  Dec  371 ;  Infra, 
0  Paul  V,  OMDpbell,  7  Yerg.  319 ;  27  Am.  Dec.  506. 


2  Blarta.  Com.  IBD-I82. 

SOS ;  Shaver,  SI  V.  C  Q.  B.  aos  jlin.  Co.  e.  Nplson,  wi  U.  8.  SM ; 
re  V.  Reed,  n  Fell.  Rep.  Ml ;  BoblDson  v.  Eule,  »  Ark.  na: 
;fi,M  (la.  95,87;  Maurler  s.  Saunden,GaiUn.  IM;  t£iu.aoS,4? 
lis,  42S:  Aimoml  u.  Bonnell,  7«  III.  IMi  Coopeii  TO  lU,  «J,  iM ! 
In  V.  LqvF,  TJ  Jil.  U3 :  Hnleti  v.  Inlow,  K  Ind.  MX  «  Am.  R«p. 
~    ■       r-  ■■   -^  T'lt.  RJ j  AnflBMon  n. Tumefhlu, 41  Iiid.  HI i 


inbhslice.lS  N.  J.Eq.  4^, 
.m.'lJep.Al;  lien^^Ml 

.l(>"lier...'^v'iiiht;TBK.  Y, 


iUlfli'.Tvi,  rViirnnmnrii.  Mii'lllns.^  Ri.:li.Ea.80:  Ames  ii.  KormaB; 
4  Hiie.>il,^*,ii^:  Bercliii^f.  Fleming,!  Lp»,  Kl;  Tun]  c.  Csmpbdl,  T 

jiiii?.'  ir!  v'c.  W:  Ketchimi  u-SViUsworth',  5  Wis.  W ;  Al'iie  tp,  Sohmet* 
IT  Wl'^.  tir< :  Bcnnnlt  v.  Child,  ]<l  Wig.  HKt.  Ciaeu  njllncled:  IS  Cent. 
L  J.  ]s3,  .;■)';,  K":  21  N.J.  Eq.  canotf*;  TON.J.En.  lSS,notea, 


i  Dlscttasedanf«,|)liB-lN:r»>e.(SII. 

I  ACcbeBon,  II  BeaiT.  DO,  4»i :  Polk  v.  Allen,  i«  Mo.  «7, 4ES ; 

«  2PreBtononAb»tHict«,8eTp<>ii,|a5iS. 

■rnlng,  13Ohto,08i  Penn  v.'cox,  lo'ohlo,*).  "       ' 

i  WhIiilBsey,  ll  Conn,  3¥i ;  Taylor  v.  Knnpp,  M  Oonn.  511 

T  EllfotHf.NiChDns,4Bush, 502.503. 

9  Uarbnrg  v.  Cole,  a  Md.  m,  41^  ;  X)  Am,  Btp.  OM ;  pod, }  30 
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19  Hofftaaan  v.  Stirrers,  28  Iowa,  302, 307 ;  pott,  {  307. 

20  Clark, .%  N.  H.  105,  no ;  ix>«e,    308. 

21  Di9cussediX)«f,  {2  312, 313. 

22  Barber  v.  Babel,  38  Cal.  16 ;  Chase  v.  Abbott,  20  Iowa,  ISl.    Dis- 
cussed post,  U  320-330. 

J  804.  Tenaaoy  by  entireties,  creation  of. — Estates  by 
entireties  may  be  created  by  will,^  by  instrument  of 
gift  or  purciiase,'  and  even  by  inheritance ; '  nor  need 
the  man  and  woman  be  husband  and  wife  at  the  time 
the  instruments  is  executed  or  the  descent  is  cast,  if 
only  they  be  married  at  the  time  the  estate  vests.* 
There  is  no  question  but  that  words  vesting  the  prop- 
erty in  husband  and  wife  without  qualification  and 
without  even  referring  to  them  as  husband  and  wife,* 
create  an  estate  by  entireties;^  but  though  it  is  con- 
stantly said  the  same  words  which  would  vest  an 
estate  in  common  or  a  joint  estate  in  other  persons  vest 
an  entirety  in  the  husband  and  wife,^  and  that  a  deed 
to  them  as  joint  tenants,^  or  as  tenants  in  common,^  is 
simply  a  solecism,  their  relation  preventing  any  estate 
but  one  by  entirety  arising  in  them,^o  it  is  acknowl- 
edged that  they  may  hold  property  vesting  in  them 
before  marriage  as  tenants  in  common,  etc.;^^  and  the 
prevailing  view  is  that,  especially  under  modern  stat- 
utes, they  may,  by  express  words,  be  made  joint  ten- 
ants or  tenants  in  common.^^  And  there  are  cases 
where  the  husband  is  joined  with  the  wife  simply  as 
trustee,^'  or  where  one  of  the  parties  has  some  special 
estate  inconsistent  with  a  tenancy  by  entireties"  in 
which  this  estate  does  not  exist.  If  two  persons  are 
described  as  husband  and  wife,  an  estate  by  entireties 
is  created  whether  they  are  validly  married  or  not.^* 

1  1  Preston  Estates,  131. 

2  2  Blackst.  Com.  182. 

3  Qlllan  v.  Dixon,  65  Fa.  St,  386w 
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4  See  Jlcklliiff,  liMal  A  £q.  F-states,  282;  Nicholls,  Vin.  Abr. 
Baron  et  Feme ;  Oa  Litt  187 ;  Flowd.  Comm.  4S3 ;  Freemau  on  Ck>- 
tenancy,  {  631 

5  Chandler  v.  Cheney,  S7  Ind.  891 ;  1  Wash.  Beal  Prop.  S77. 

6  Marbnrg  v.  Cole,  49  Md.  402,  412 ;  33  Am.  liep.  266 ;  Hamm  v. 
acelsenhelter,  9  Watts,  3S0 ;  ante,  {  303,  n.  9. 

7  Den  v.  Hardenbergh,  10  N.  J.  L.  42,  45 ;  18  Am.  Dec.  871.  See 
Green  v.  King,  2  Black,  w.  1213;  Doe  v.  Parrott,  5  Term  Bep.  652; 
Farmers  v,  Gregory,  49  Barb.  155 ;  Goelet  v.  Gori,  31  Barb.  314 ;  Stocky 
V.  Keefe,  26  Pa.  St,  397 ;  Martin  v.  Jackson,  26  Pa.  St  504  ;  ante,  1 803, 
n.  9. 

8  Pollock  V,  Kelley,  6 1.  B.  C.  L.  367. 

9  Bran  v.  Glover,  1  lloff.  Ch.  7L 

10  See  Clark,  56  N.  H.  105, 110 ;  pott,  \  308. 

11  Den  V.  Hardenbergh,  10  N.  J.  L.  42, 45 ;  18  Am.  Dec  371    cmte, 
{  302 ;  pott,  \  810. 

12  Fladangi;.Bose,58Md.l3,2^25:po«<,i31Q. 

13  See  Moore,  12  Mon.  B.  664 ;  Babbitt  v.  Scroggln,  1  Daval,  273 ; 
ante,  \  132. 

14  See  Sdwards  V.  Beall,  75  Ind.  40L 

15  Jacobsv.  MlUer,60Mich.ll9, 125. 

2  806.  Tenanof  1>7  entirety  at  oommon  law — Property 
euljeot  to. — A  tenancy  by  entireties  may  exist  In  an 
estate  **  in  fee,  in  tail,  for  life,^  or  for  years,  or  other 
chattels  real."'  It  may  exist  in  an  estate  hi  posses- 
sion, remainder,  or  reversion;'  in  legal  or  equitable 
estates ;  *  in  a  customary  estate ;  ^  in  a  copyhold  estate  ;* 
and  in  incorporeal  as  well  as  corporeal  property.^ 
Properly  speaking,  personalty  cannot  be  held  by  tho 
entirety.* 

1  Jones  V.  Potter,  89  N.  C.  220, 222. 

2  2  Preston  on  Abstracts,  39 ;  Wlscot,  2  Co.  60 ;  5  Bac  Abr.  244  ; 
Downing  v.  Seymour,  Cro.  £llz.  912. 

3  Purefoy  v.  Bogers,  2  Saund.  882. 

4  See  Norman  v.  Cunningham,  5  Gratt.  70. 

5  Glalster  v.  Hewer,  8  Ves.  195. 

6  Doe  v.  Parrott,  5  Term.  Bep.  652. 

7  See  Kingdom  v.  Bridges,  2  Vem.  66. 

8  Abshlre  v.  State,  53  Ind.  61, 66  ;  post,  \  811. 

§  806.  Estateebyentiretiee—IiLoideiLts  of.— The  essen- 
tial characteristics  of  estates  by  entireties  are :  each 
tenant  is  seized  of  the  whole ;  ^  the  estate  is  inseverable 
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— cannot  be  partitioned ; '  neither  hnsband  nor  wife  can 
alone  affect  the  inheritance — the  survivor's  right  to  the 
whole  ; '  the  alienation  by  one  of  the  tenants  does  not 
change  the  nature  of  the  estate,  as  with  joint  estates ;  * 
on  the  death  of  either,  the  other  has  the  whole  estate,^ 
continuing  alone  his  or  her  former  holding,  and  not 
taking  by  stirvivorship  in  the  sense  that  a  surviving 
Joint  tenant  does ;  •  on  absolute  divorce  they  become 
tenants  in  common  or  joint  tenants ;  ^  both  may  assign 
the  inheritance  absolutely  or  by  way  or  mortgage,^ 
although  in  Indiana,  under  a  statute  forbidding  con- 
tracts of  married  women  as  sureties,  a  mortgage  of  the 
estate  for  a  debt  of  the  husband  was  held  void  as  to  the 
wife ;  •  they  may  divide  it  by  consent,'®  and  sometimes 
statutes  expressly  authorize  partition  proceedings. ^^ 
During  coverture,  the  husband  ha^  at  common  law  his- 
estaiejure  uxoriSj^*  with  the  right  to  the  rents  and  pro- 
fits ;'*  he  holds  the  property  subject  to  his  control,  use,. 
and  possession ;  ^^  only  this  estate  for  their  joint  lives 
can  be  aliened  by  him,^*  or  taken  for  his  debts,'*  or 
charged  by  him  with  a  mechanic's  lien."  This  estate 
of  the  husband  during  coverture  has  probably  been 
abolished  by  separate  property  acts,  even  where  these 
acts  are  held  not  to  destroy  estates  by  entireties.'^  If 
husband  conveys  and  survives  he  is  bound.'^ 

1  Bertles  v,  Noonan,  92  N.  Y.  152,  156 ;  44  Am.  Rep.  361 ;  ante, 
{903. 

2  McCurdy  v.  Canning,  6  Pa.  St.  39,  40.  S.  P.,  Baggs,  54  Ga.  95, 97 ; 
Chandler  v.  Cheney,  37  Ind.  891 ;  Hoffman  v.  Stlgers,  28  Iowa,  302 ; 
Elliott  V.  NicholStJ  Bush,  502,  605 ;  Marburg  v.  Cole,  49  Md.  402, 411 : 
83  Am.  Rep.  28A ;  Frizzle  v.  Bozler,  19  Mo.  468 ;  Den  v.  Hardenbergh, 
10  N.  J.  L.  42, 45 ;  18  Am.  Dec.  371 ;  Den  v.  Gardner,  20  N.  J.  L.  556, 562 ; 
Moore,  47  N.  Y.  468 ;  7  Am.  Rep.  466;  Miller,  9  Abb.  Pr.  N.  S.  443 ; 
Thornton,  3  Rand.  179 ;  Bennett  v.  ChUd,  19  Wis.  362, 365. 

3  Hemingway  v.  Scales,  46  Miss.  1,  17 ;  2  Am.  Rep.  586 ;  Den  v. 
Hardenbergh,  10  N.  J.  L.  42,  45 ;  18  Am.  Dec  371 ;  McDermott  v. 
French,  15  N.  J.  JLq.  78,  80;  Farmers  v.  Gregory,  49  Barb.  155,  162; 
Dias  »'.  Glover,  1  Hoff.  Ch.  71, 76  ;  Torrey,  14  N.  Y.  430, 432  ;  Bennett 
V,  Child,  19  Wis.  362, 365. 

4  Shaw  V.  Hearsay,  5  Mass.  621, 5?2 

H.  A  W.  -  40. 
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ft  Marbounr  v.  Cole,  49  Md.  402, 411 ;  83  Am.  Rep.  268.  8.  P.,  Myers 
V.  Reed,  17  Fed.  Rep.  401, 403 ;  McDermott  v,  French.  15  N.  J.  Eq.  7^ 
80;  Den  v.  Hardeubergh,  10  N.  J.  L.  42, 46 ;  18  Am.  Rep.  871 ;  Dias  t>. 
Glover,  1  Hoff.  Ch.  71,  76 ;  Bertles  v.  Noonan,  92  N.  Y.  162, 156 ;  44  Am. 
Rep.  361 ;  French  v.  Mehan,  56  Pa.  St.  286, 289. 

6  Washbam  v.  Burns,  34  N.  J.  L.  1%  19, 20.  S.  P.,  2  Blackst.  Com. 
182 ;  Hoffman  v.  Stigers,  23  Iowa,  302, 306 ;  tupra,  n.  Sw 

7  Discussed  pottt  i  300. 

8  McDuff  V.  Beauchamp,  60  Miss.  531, 536 ;  Thomas  v,  I>eBaam,  14 
N.  J.  Eq.  37,  40. 

'  9    Dodge  V.  KInzy  (Tnd.  ISSl),  18  Cent  Lu  J.  173, 238. 

10  Washburn  v.  Burns,  34  N.  J.  L.  18, 19. 

11  Bertles  v.  Noonan,  92  N.  Y.  152, 160  ;  44  Am.  Rep.  96L 

12  Hemingway  v.  Scales,  42  Miss.  1,  16;  2  Am.  Rep.  586;  Kali  v. 
Stephens,  65  Mo.  670,  679 ;  27  Am.  Rep.  302 ;  Washburn  t>.  Burns,  34 
N.  J.  L.  18,  20 ;  Farmers  v.  Gregory,  49  Barb.  155,  162 ;  Bertles  v. 
Noo:ian,  92  N.  Y.  152, 166 ;  44  Am.  Rep.  861 ;  Bennett  v.  Child,  19  Wis. 
862,  365  ;  anU,  {{  14^150. 

13  Farmers  v.  Gregory,  49  Barb.  155, 162  ;  mpru,  n.  12. 

14  Bertles  v.  Noonan,  92  N.  Y.  152,  156;  44  Am.  Rep.  861;  mora 
n.  12. 

16  Bennett  v.  Child,  19  Wis.  862,  865.  See  Whedon  v.  Gorham,  90 
Conn.  408;  Almond  v.  Boniiell,  76  111.  536;  Chandler  v.  Cheney,  87 
Ind.  391 ;  Davis  v.  Claris:,  26  Ind.  424 ;  McTighe  v.  Bringhoff,  42  Iowa, 
455 ;  Cochran  v.  Kerney,  9  Bush,  109 ;  Garner  v.  Jones,  52  Mo.  68 ; 
Brown  v.  Gale,  5  N.  H.  416 ;  Carter  v.  Beads,  44  N.  H.  407  ;  Thomas  v. 
DeBaum,  14  N.  J.  Eq.  37, 40;  Jackson  v.McConnell,  19  Wend.  175, 178; 
Gentry  v.  Wagstaff,  3  Dev.  270 ;  Stoebler  v.  Knerr,  5  Watts,  181 ; 
French  V.  Mehan,  56  Pa.  St.  286;  Ames  v.  Norman,  4  Sneed,6S3,697; 
Roanes  v.  Archer,  4  Leigh,  650  ;  Brovvnson  i».  Hill,  16  Vt.  309 ;  Howe 
V.  Blanden,  21  Vt.  316  ;  Bennett  v.  Child,  19  Wis.  862. 

17  Washburn  v.  Bums,  34  N.  J.  L.  18, 20. 

18  McClurg  V.  Canning,  64  Pa.  St.  39, 41 ;  post,  {  808. 

19  Kip,  33  N.  J.  Eq.  213, 216.  S.  P.,  Wales  v.  Oomn.  13  Allen,  213 ; 
Shroyer  v.  Wickell,  65  Mo.  264 ;  Berrlgan  v.  Fleming,  2  Lea,  271, 
275. 

15  Den  v.  Gardner,  20  N.  J.  L.  556, 530 ;  tupra,  n.  12 ;  <n/ra,  n.  19. 

g  807.  Effect  of  Btatntes  referrins^  to  Joint  tenancies  upon 
tenancies  by  entireties. — Statutes  providing  that  a  deed 
to  one  or  more  persons  shall  not,  as  it  did  at  common 
law,  create  a  joint  tenancy,  but  shall  create  a  tenancy 
in  common,  unless  it  expressly  creates  a  different  one, 
have  no  application  to  tenancies  by  entireties,^  because 
husband  and  wife  are  one  person,'  because  a  joint  es- 
tate is  not  an  estate  by  the  entirety,"  and  because  a 
general  act  will  not  modify  the  special  law  of  husband 
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and  wife  unless  H  expressly  so  provides.*    In  a  few 
States  a  contrary  rule  prevails.* 

1  Kobinaon  v.  Ea«rle,  29  Ark.  202,  206 ;  Arnold,  80  Tnd.  305,  306 ; 
Lowell,  22  Pick.  215, 221 ;  Shaw  v.  Hearsay,  5  Mass.  521,  523 ;  Fladung 
V.  Rose,  58  Md.  13,  20 ;  Marburg  v.  Cole,  49  Md.  402,  412 ;  33  Am.  Rep. 
266;  McDuff  V.  Beauchamp,  50  Miss.  531,  635:  Hemingway  v.  Scales, 
42  Miss.  1, 17 ;  2  Am.  Rep.  586 ;  Den  v.  Hardenbergh,  10  N.  J.  Eq.  42, 

^ ;  18  Am.  I>ec.  371 :  Thomas  v.  DeBaum,  14  N.  J.  Eq.  37,  40 ;  McDer- 
•mottt».  French,  15  N.  J.  Eq.  7R,  80;  Wright  v.  Saddler,  20  N.  Y.  320. 
323 ;  Jackson  ?>.  Stevens,  16  Johns.  110,  115,  116  ;  Jackson  u.  Carey,  16 
Johns.  301, 305 ;  McCurdy  v.  Canning,  64  pa.  St  39, 40. 

2  Shaw  V.  Hearsay,  5  Mass.  521, 523 ;  anie,  {§  39,  303. 

3  Den  V.  Hardenbergh,  10  N.  J.  L.  42, 46, 48  ;  18  Am.  Dec.  371 ;  ante, 

4  Hemingway  v.  Scales,  42  Miss.  1, 17  ;  2  Am.  Rep.  586 ;  ante,  1 13. 

5  Walthall  v.  Goroe,  36  Ala.  723  ;  HoTman  v.  Stlgers,  28  Iowa,  302, 
a07  ;  Clark,  56  N.  II.  105,  110.    Consult  p.o««,  2  308. 

§  808.  Effect  of  married  women's  aeparata  property  acts 
on  estates  by  entireties.  -—It  is  a  general  rule  that  married 
women's  separate  property  acts  do  not  affect  the  rela- 
tion and  unity  of  husband  and  wife  except  so  far  as 
they  expressly  refer  thereto  or  as  is  necessary  to  ren- 
der them  efficient ; '  and  since  estates  by  entireties  are 
not  injurious  to  married  women,  or  within  the  scope  of 
these  acts,*  it  is  in  accordance  with  this  rule  and  the 
better  view,  that  it  is  held  in  the  United  States  court 
for  the  district  of  Oregon,  etc.,  in  Arkansas,  Indiana, 
Maryland,  Michigan,  Mississippi,  Missouri,  l^ew  York, 
Pennsylvania,  Wisconsin,  and  elsewhere,  that  these 
separate  property  acts  do  not  destroy  estates  by  entire- 
ties.* But  in  England,  Alabama,  Illinois,  Iowa,  and 
New  Hampshire,  it  is  on  the  other  hand  held  that  es- 
tates by  entireties  depend  on  the  unity  of  husband  and 
wife,  and  that  the  separate  property  acts  have  destroyed 
this  unity  as  far  as  property  is  concerned,  and  that  with 
the  existence  of  this  unity  estates  by  entireties  have 
ceased  to  exist,*  and  husband  and  wife  hold  property 
vesting  in  them  both  as  tenants  in  common  or  as  joint 
tenants,^  with  the  same  rights  in  their  respective  inter- 
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eats  of  each  other  as  they  would  have  if  such  other  were 
co-tenant  with  a  stranger .<  These  statutes  are  prospect- 
ively construed/  and  affect  only  such  property  as  13 
situate  in  the  State  where  they  have  been  passed.^ 
Where  it  is  settled  that  separate  property  acts  do  not 
destroy  estates  by  entireties  with  their  essential  inci- 
dents of  inseverableness  and  survivorship,  how  far 
they  affect  the  husband's  rights  over  such  estates  dur- 
ing coverture  is  a  different  question.'  For  the  hus- 
band's right  to  the  rents  and  profits  during  coverture, 
and  to  assign  them  for  the  period  of  his  life,  and  the 
liability  of  the  rents  and  profits  of  his  debts,  are  not 
essential  incidents  of  the  estate  by  entireties,^^  but  are 
incidents  of  the  husband's  estate  in  his  wife's  property 
jure  uxoris  during  coverture  ;^^  and  as  this  latter  estate 
is  no  doubt  destroyed  by  separate  property  acts,**  and 
the  wife  is  secured  in  her  property  acquired  by  grant, 
etc.,"  it  would  seem  that  the  husband's  control  of  the 
estate  by  entireties  is  destroyed;'^  that  the  husband 
and  wife  have  each  the  right  to  all  the  rents  and  pro- 
fits ;  ^  that  only  by  agreement  can  there  be  an  appor- 
tionment ;>'  and  that  the  rents  and  profits  can  be 
assigned  during  coverture  only  by  their  joint  act,"  and 
are  liable  during  coverture  only  for  the  joint  debts  of 
husband  and  wife,"  and  after  the  dissolution  of  the 
marriage  only  for  the  debts  of  the  survivor.'*  But 
these  questions  are  surrounded  with  difficulty  and  have 
not  often  been  the  subject  of  judicial  determination. 

1  Bertles  v.  Noonan,  02  N.  Y.  It's,  157,  165 ;  44  Am.  Rep.  861 ;  mUe^ 

2  Diver,  56  Pa.  St  108, 109. 

8  Mvers  i>.  Reed,  17  Fed.  Rep.  401,  402,  403 ;  Robinson  v.  Ea^le,  29 
Ark.  202,  207 ;  Carver  v.  Smith,  90  Ind.  222,  225:  Hiilett  w.  Inlow,  57 
Ind.  412,  414;  26  Am.  Rep.  64,  65;  Chandler  v.  Cheeney,  87  Ind.  .S9I, 
414 ;  Marboure  t>.  Cole,  49  Md.  402, 413 ;  3:)  Am.  Rep.  2B6 ;  Fladung  v. 
Rose,  58  Md.  18, 24 ;  Fisher  v.  Perrln.  25  >(lch.  347,  351 ;  Duff  v.  Bean- 
chiunp,  SO  Miss.  531, 535 ;  Hall  v.  Stephens,  65  Mo.  670, 681 ;  27  Am.  Rep. 
202  ;  Bertles  v.  Noonan,  92  N.  Y.  152, 158  ;  44  Am.  Rep.  861 ;  Matteson 
V.  N.  Y.  Central,  62  Barb.  873  ;  Farmers  v.  Gregory,  49  Barb.  165, 162 ; 
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Goelet  V.  Gorl,  SI  Barb.  814,  819 ;  Beach  v,  HoUlater,  3  Hun,  619 ; 
Feeler  v.  Bnckle,  28  Hun.  431 ;  Wood  v.  Conln,  54  How.  Pr.  95,  96 ; 
McCordy  v.  Canning,  64  Pa.  St.  39.  41 ;  Diver,  56  Pa.  St.  106,  109 ; 
French  v.  Mahan,  56  Pa.  St.  2S9 ;  Bates  v.  Seeley,  46  Pa.  St.  248, 249 ; 
Bennett  v.  Child,  19  Wis.  862, 885, 366 ;  1  Bish.  M.  W.  488.    See  18  Cent. 

4  Mander  v,  Harris,  Law  B.  24  Ch.  DIv.  222,  227,  280 ;  52  L.  J.  Ch. 
680 ;  Walthall  v.  Qoree.  36  Ala.  728 ;  Cooper,  76  III.  67, 64 ;  HofThian  v. 
Stigers,  28  Iowa,  802,  807;  Clark,  56  N.  H.  105,  ua  See  18  Cent.  L.  J. 
826. 

5  Hofftnan  V.  Stigers,  28  Iowa,  802, 807 ;  supra,  n.  4. 

6  Cooper,  76  III.  57, 64 ;  «t<pra,  n.  4 ;  postt  {  810. 

7  Myers  v.  Beed,  17  Fed.  Aep.  401,  403 ;  Elliott  v.  Nichols,  4  Bush, 
602,  503 ;  ante,  1 20. 

8  Myers  v.  Reed,  17  Fed.  Rep.  401, 404 ;  ante,  U  88, 248. 

9  Bertles  v,  Noonan,  92  N.  Y.  152, 159, 164  ;  44  Am.  Rep.  861. 

10  Seermte,  {306. 

11  Discussed  ante,  {{ 146-160. 

12  Discussed  €oUe,  i  150. 

13  Discussed  a}t/e,  {2  217-243. 

14  McCurdy  v.  Canning,  64  Pa.  St.  89, 40.   But  see  Hall  v.  Stephens, 
65  Mo.  670,  678-681 ;  27  Am.  Rep.  802. 

15  See  Carver  v.  Smith,  90  Ind.  222, 227. 

16  See  Atcheson,  11  Beav.  485, 491 ;  Washbnrn  v.  Burns,  84  N.  J.  L. 
18, 19 ;  ante,  k  aOb. 

17  See  Bertles  v.  Noonan,  92  N.  Y.  152, 156, 159, 161 ;  44  Am.  Rep.  361. 

18  Bat  see  Goelet  v.  Gori.  .31  Barb.  314.  819. 

19  See  Fringle  v.  Alien,  1  Hill  Ch.  13S. 

J  809.  Effect  of  divorce  on  estates  bj  entiretieB.^A 
divorce  a  vinculo  matrimonii  renders  husband  and  wife 
tenants  in  common  in  their  estates  by  entireties,^  ex- 
cept, it  seems,  as  against  a  purchaser  before  the  di- 
vorce;^ but  if  the  property  be  conveyed  to  them  ex- 
pressly as  joint  tenants,  even  though  they  should  be 
deemed  to  hold  it  during  coverture  as  tenants  by  en- 
tireties, in  case  of  divorce  they  hold  it  as  joint  tenants 
still.' 

1  Discussed  Stewart  M.  A  D.  {  441. 

2  Ames  v.  Norman,  4  Sneed,  683, 692. 
8  Lash,  58  Ind.  526, 628. 

§  810.  Joint  and  common  estates  of  husband  and  wife.— 
If  joint  tenants  or  tenants  in  common  marry,  they  con- 
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tinne  Joint  tenants  or  tenants  in  common.^  If  a  hus- 
band or  wife  is  a  Joint  tenant  or  a  tenant  in  common 
with  a  third  party,  and  that  third  party  conveys  his 
interest  in  the  common  or  Joint  estate  to  the  husband 
or  wife  of  his  co-tenant,  the  husband  and  wife  become 
tenants  in  common.^  And  in  the  case  of  devises  and 
conveyances  to  husband  and  wife  together,  though  it 
has  been  said  that  they  can  take  only  as  tenants  by  the 
entirety,'  the  prevailing  rule  is,  that  if  the  instrument 
expressly  so  provides,  they  may  take  as  Joint  tenants 
or  as  tenants  in  common  ;*  the  married  women's  sep- 
arate property  acts,  even  when  they  do  not  destroy 
tenancies  by  entireties,*  give  the  wife  the  capacity  to 
take  as  a  separate  person.*  So  under  statutes,  husband 
and  wife  may  be  tenants  in  common  or  Joint  tenantsJ 
In  all  cases  where  husband  and  wife  are  Joint  tenants 
or  tenants  in  common,  each  has  in  the  interest  or 
estate  of  the  other  the  same  marriage  rights  as  he  or 
she  would  have  if  such  other  were  co-tenant  with  some 
third  party." 

1  McDermott  v.  French,  15  N.  J.  Eq.  78, 90. 

2  Moore,  47  N.  Y.  407 ;  7  Am.  Rep.  468. 

3  Brnn  v.  Gover,  1  HoflT.  Ch.  71,  78.  See  Pollock  t>.  Kelly,  6  Ir. 
C.  Ij.  367 ;  Green  v.  King,  2  Black.  W.  121 ;  Barber  v.  Harris,  15  Wend. 
617  ;  Jackson  v.  Stevens,  16  Johns.  115 ;  Rogers  v.  Benson,  5  Johns. 
Ch.  479 ;  Stuckey  v.  Keefe,  26  Pa.  St.  997. 

4  Fladung  v.  Rose,  51  Md.  13, 22-25.  See  4  Kent  Com.  363 ;  Preston 
on  Estates,  131,  i:C ;  Chandler  v.  Cheney,  37  Ind.  891:  HoflTman  r. 
fttigers,  28  Iowa,  302, 810  ;  Marbourg  v.  Cole,  49  Md.  402, 412 ;  33  Am. 
Rep.  266 ;  McDermott  v.  French,  15  N.  J.  Eq.  78,  81 ;  Hicks  v,  Coch- 
ran, 4  Edw.  Ch.  107. 

5  Discussed  an<«,  ^  306. 

6  Fladnng  v.  Rose,  58  Md.  13, 24. 

7  Hoffman  v.  Stigers,  28  Iowa,  302, 307. 

8  Den  v.  Harden  bergh,  10  N.  J.  L.  42 ;  18  Am.  Dec.  371. 

J  811.  Bights  of  hnabaad  and  wife  in  peraonalty  Moitg  • 
ing  to  them  both.  —  Personal  property  could  never  have 
been  said  to  have  been  held  by  entireties,^  for  at  com- 
mon law  any  personalty  of  the  wife  belonged  to  her 
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husband  if  he  reduced  it  to  his  possession  during  cov- 
erture,' and  there  is  no  reason  why  this  should  not 
apply  to  property  in  which  he  is  partly  interested. 
And  yet  a  bequest  to  husband  and  wife  and  a  third 
party  equally,  gave  husband  and  wife  only  one  share, 
a  moiety; '  and  any  chose  in  action  standing  in  their 
Joint  names  went  absolutely  to  the  survivor.^t  Even 
now,  as  at  common  law,  unless  some  special  circum- 
stances manifesting  a  different  intent  are  shown  to  de- 
feat the  right,^  the  surviving  husband,  or  wife  takes  the 
whole  of  a  Joint  promissory  note,*  no  matter  who  paid 
the  consideration  therefor^  (unless,  of  course,  creditors 
are  affected)  ;B  so  of  a  bond;*  or  a  fund  standing  in 
their  Joint  names ;  ^P  or  a  Joint  deposit ; "  unless  the 
presumption  of  an  intended  gift  or  equal  interest  is  re- 
butted ;  **  or  Joint  mortgage ;  ^  or  stock  standing  in  their 
Joint  names;"  or  Joint  Judgment,^* recognizance,^* de- 
cree," or  Joint  interest  in  the  property  of  their  deceased 
child.**  But  under  married  women  seprxate  property 
acts,  the  husband  has  no  longer  the  right  during  cov- 
erture to  use  up  or  reduce  to  his  own  possession  and 
ownership  the  personalty  of  his  wife ;  '*  though  it  has 
been  said  that  separate  property  acts  do  not  apply  to 
property  held  by  both  ;**  so,  he  can  not  alone  release  an 
obligation  to  them  both.^i  If  they  Jointly  make  an  in- 
vestment, they  are  tenants  in  common  thereof,"  either 
equally,®  or  to  the  extent  to  which  they  have  each  con- 
tributed," and  there  is  no  survivorship ;  ^  but  if  by 
their  Joint  efforts  they  increase  the  separate  property  of 
the  wife,  such  increase  belongs  to  her  alone."  When 
an  income  is  settled  on  them  jointly,  she  has  during 
coverture  the  right  to  a  share  thereof,*^  and  if  need  be, 
as  in  the  case  of  a  separation,  a  court  of  equity  will 
apportion  it."  At  common  law,  the  interest  during 
coverture  in  a  Joint  fund,  etc.,  was  not  affected  even  by 
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divorce."  An  assigninent  by  the  husband  of  the  whole 
Joint  chose  in  action  during  coverture  passes  a  good 
title  if  he  survives  his  wife.'^  The  usual  question  in 
the  case  of  joint  investments,  etc.,  is  one  of  the  intention 
of  the  parties.'^  Husband  and  wife  are  liable  jointly 
for  the  obligations  of  their  property.'* 

1  Absblre  v.  State,  63  Ind.  64, 68 ;  Walt  v.  Bovee,  85  Mich.  425,  42B ; 
Polk  V.  Allen,  19  Mo.  467, 46S. 

2  Polk  V.  Allen,  19  Mo.  467, 468 ;  ante,  {}  163-18S. 

8  Atcheson,  11  Beav.  435,  488 ;  Brlcker  v.  Wballey,  1  Vern.  283 ; 
Atty.-Gen.  v.  Backus,  9  Price,  30;  11  Price,  517;  Atty.^Oen.  v. 
Burney,  3  Younge  <&  J.  631 ;  ante,  {  903w 

4  ^bshire  v.  State,  53  Ind.  64,  03  ;  Pender  v.  Dlcken,  27  Miss.  2S2 ; 
Sandfora,  45  N.  Y.  723,  72!! ;  Hill  v.  Saunders,  7  8«rg.  <&  R.  17  ;  Rich- 
ardfion  v.  Dafirgett,  4  Vt  336,  344  ;  anUi  H  128, 129, 231 ;  infra,  notes  6-18. 

6  See  Shields  v.  Stillman,  48  Mo.  82,  86 ;  Marshall  v.  Cmtwell, 
Law  R.  20  £q.  328,  339.    See  infra,  notes  22-26. 

6  Absblre  v.  State,  63  Ind.  64, 63 ;  Draper  v.  Jackson,  16  Mass.  480, 
486  ;  Work  v.  Glaskins,  33  Miss.  539,  643 ;  Shields  v.  Still  man,  48  Mo. 
82, 86 ;  Sandford.  46  N.  V.  723, 726 ;  Scott  v.  Simes,  10  Bosw.  314  ;  John- 
son V.  Lusk,  6  Cold.  113,  119;  McMillan  t>.  Mason,  6  Cold.  263;  Rich- 
ardson V.  Daggett,  4  Vt.  336, 344  ;  Richardson  v.  Blade,  30  Vt.  191. 

7  Abshire  v.  State,  53  Ind.  &4,  68 ;  Sandford,  4o  N.  Y.  723,  726 ; 
supra,  n.  6.  Presumedly  paid  by  him :  Work  v.  Glaskins,  83  Miss. 
53J,  543 ;  Ske,  2  119. 

8  Johnson  v.  Lusk,  6  Cold.  113, 119  ;  ante,  {}  118-118. 

9  Coppinj2 P.  Wms.  497  ;  Dunstan  v.  Burwell.  1  Wils.  224  ;  Lapri- 
mandage  v.  Teissier,  12  Bcav.  206;  Pike  v.  Collins,  88  Me.  88,  43; 
Brlggs  V.  Beach,  18  Vt  115, 118. 

10  Batstone  v.  Salter,  Law  R.  10  Ch.  481,'  438. 

11  Orphan  v.  Strain,  2  Bradf.  84 ;  ante,  {  128. 

12  Marshall  v.  Crutwell,  Law  R.  20  £q.  328,  880. 

13  Deare  v.  Carr,  3  N.  J.  Eq.  313,  317. 

14  Dummer  v.  Pitcher,  5  Sim.  35, 43 ;  Craig,  3  Barb.  Ch.  76. 

15  Oglander  V.  Baston,  1  Vern.  306;  Deare  v.  Carr,  3  N.  J.  Eq.  513, 
516 ;  Schoonmaker  v.  Elmendorf,  10  Johns.  49. 

16  Lodge  V.  Hamilton,  2  Serg.  A  R.  49L 

17  Adams  v.  Lavender,  McCleL  A  Y.  41, 67. 

18  Frankenfeld  v.  Oruver,  7  Pa.  St.  448. 

19  Discussed  anU,  U  165, 170, 176. 

20  Goelet  v.  Gori,  31  Barb.  314, 819 ;  ante,  U  281, 808. 

21  Trimble  v.  Reis,  37  Pa.  St.  448 ;  McKinney  v.  Hamilton,  51  Pa. 
St.  63,  65. 

22  Chambovet  v.  Cogney,  35  X.  Y.  Super.  474,  486 ;  Wait  v.  Bovee, 
35  Mich.  425,  4-29. 

23  Walt  V.  Bovee,  35  Mich.  425,  428. 

24  McTlghe  v.  Bringhoff,  42  Iowa,  455, 458. 
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25   Walt  v.Bovee.  85  Mich.  42ft,  429. 

28   Norton  v.  Cral?,  88  Me.  273, 278 ;  ante*  U  ^*  20»,  227. 

27  Lee  V.  Zabriskle,  28  N.  J.  Eq.  422, 428, 429. 

28  See  Atcbeson,  11  Beav.  485,  488,  491 ;  Lee  v.  Zabriskle,  28  N.  J. 
£q.  422, 428. 429. 

29  Bullock  V.  ZlUey,  1  N.  J.  Eq.  488,  493 ;  Vreeland  v.  Kyno,  26 
N.  J.  Eq.  180 :  27  N.  J.  Eq.  522 ;  Beach  v,  Hollister,  5  Thomp.  A  C. 
66S ;  3  Han,  519 ;  Ames  v.  Noriuaa,  4  Sneed,  833 ;  McColIam,  l  Helsk. 
685 ;  Stewart  M.  A  D.  441. 

80  Slayraaker  v.  Gettysburg,  10  Pa.  St  873,  378.  See  Krumbaar ;;. 
Burt,  2  Wash.  C.  C.  406 ;  Outoalt  v.  Van  Winkle,  2  N.  J.  Eq.  513. 

31  Consult  Tbansactioxb  Bbtwubn  Husband  and  Wife,  wi^. 
<{9&-134. 

33  Keiman  V.  Hamilton,  111  Mass.  245, 247. 
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CHAPTER  XVII. 

COMMUNITY  PROPERTY. 

{  812.  Characteristics,  origin,  and  hlstorj  of  community  STstem, 

{  313.  Statutes  relating  to  community  property. 

2  314.  What  is  and  is  not  community  property. 

{  315.  Blglits  of  husband  during  coverture  over. 

2  318.  Rights  of  wife  during  coverture  over. 

{  817.  Bights  of  creditors  of  husband  and  wife  over. 

{  318.  Disposition  of,  on  divorce  or  death. 

2  319.  Conflict  of  laws  as  to. 

2  812,  GliaraoteriBtios,  origin,  and  liistory  of  oominimity 
eystem. — The  central  idea  of  the  community  system  is 
that  marriage  creates  a  partnership  in  property  between 
husband  and  wife,  and  that  all  property  resulting  from 
the  labor  of  both  or  either  of  them,  and  all  property 
vesting  in  them  or  either  of  them,  except  by  gift,  devise, 
bequest^  or  descent,  enures  to  the  benefit  of  both  of 
them ;  ^  and  though  community  property  has  not  all 
the  incidents  of  partnership  property,  it  has  many  of 
them,  and  is  commonly  spoken  of  as  partnership  prop- 
erty.* This  system  belongs  to  the  civil  law  and  not  to 
the  common  law,'  it  prevailed  in  France,*  Spain,^  and 
Mexico,*  and  was  brought  into  those  States  which  were 
colonized  from  these  countries  ;•  it  now  exists  under 
statutes  in  Califomia,^  Louisiana,  Nevada,  Texas,^  and 
Idaho  ;•  and  it  formerly  existed  in  Missouri.'® 

1  See  discussions,  poat,  H  814-318. 

2  Buchanan,  8  Cal.  507, 509 ;  La.  Civ.  Code  1R75.  {  2390 ;  Wilktaison, 
20  Tex.  242, 244 ;  Cartwrlght  v.  Uollis,  5  Tex.  163. 

3  See  Cartwrlght,  18  Tex.  828  ;  1  Surge  Col.  A  For.  Laws,  202, 263, 
et  aeq-t  277,  et  *eq. ;  ante,  I  7. 

4  LeBreton  V.  Miles,  8  Paige,  261, 206-269. 

5  Meyer  v.  Klnzer,  12  CaL  247,  251 ;  Childress  v.  Cutler,  16  Mo. 
24, 41. 

6  Buchanan,  8  Cal.  507,  510 ;  Fuller  v.  Furguson,  26  Cal.  546. 

7  Buchanan,  8  Cal.  607, 510 ;  Childress  v.  Cutler,  16  Mo.  24, 41. 
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8  See  statutes,  post,  {  313. 

9  Bay,  1  Idaho,  N.  S.  56a. 

10    Childress  v.  CuUer.  16  Mo.  24, 41. 

J  818.  Statutes  relating^  to  oommimity  property. — In 
Cali/ornia  by  statute  a  husband  and  wife  may  hold 
property  as  joint  tenants,  tenants  in  common,  or  as 
community  property  .^  All  property  of  the  husband  or 
wife,  owned  by  him  or  her  respectively  before  mar- 
riage, and  that  acquired  after  marriage  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues,  and  profits 
thereof,  is  respectively  his  or  her  separate  property; 
all  other  property  acquired  after  marriage,  by  either 
husband  or  wife,  or  both,  is  community  property.* 
The  husband  has  the  management  and  control  of  the 
community  property,  with  the  like  absolute  power  of 
disposition  (other  than  testamentary)  as  he  has  of  his 
separate  property.'  When  alimony  is  allowed  the 
wife,  resort  must  be  had  first  to  the  community.* 
When  the  husband  and  wife  are  divorced,  the  com- 
munity is  distributed  in  different  ways  depending  on 
the  grounds  for  the  divorce  and  the  respective  inno- 
cence and  guilt  of  the  parties.*  The  wife  cannot  dis- 
pose of  the  community  or  any  part  thereof,  except 
such  as  has  been  awarded  her  as  alimony,  by  will,  but 
the  husband  succeeds  to  the  whole  of  it  without  admin- 
istration;* the  husband  can  dispose  of  half  of  it  by 
will,  and  the  whole  of  it  is  subject  to  his  debts,  the  bal- 
ance goes  to  the  wife.^  The  statutory  provisions  in 
Nevada  8  an  J  Texas'  are  almost  identical  with  those  of 
California.  But  the  provisions  of  the  Louisiana  Civil 
Code  are  somewhat  different.  This  Code  provides,  that 
by  marriage  a  community  or  partnership  of  acquets  or 
gains  is  created,***  to  which  belong  all  the  profits  of  all 
the  effects  of  which  the  husband  has  control,  all  pro- 
ducts of  joint  labor,  all  estates  acquired  during  cover- 
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turo,  all  the  fruits  and  increase  of  separate  property  or 
labor,^^  but  not  such  increase  in  value  of  separate  prop- 
erty as  is  due  to  extrinsic  causes ;  ^*  and  which  is  sub- 
ject to  all  the  debts  of  husband  and  wife  during 
coverture;^  provided  that  the  wife  may  escape  the 
liabilities  of  the  partnership  by  renouncing  the  benefits 
thereof ;  ^*  and  after  the  death  of  one  of  the  parties,  the 
net  community  is  divided  between  the  survivor  and 
the  heirs  of  the  deceased.^^  These  statutes  are  to  a 
great  extent  declaratory  of  previously  existing  law,^* 
and  are  construed  alike  in  these  several  States.^' 
These  statutes  take  effect  only  in  the  absence  of  agree- 
ment between  the  parties,  as  these  may  establish  their 
property  rights  by  contract." 

1  Hart's  Cal.  Civ.  Code,  1881,  {  161 ;  Marlow  v.  Borlew,  53  Cal.  456, 
450 :  Nev.  0.  U  1873,  {  158. 

2  Hart's  Cal.  Civ.  Code,  1881,  {}  162-184, 687.  See  Bachanan,  8  Cal. 
507 ;  Johnson,  11  Col.  201 ;  Meyer  v.  Kiuzer  12  Cal.  247 ;  Smith,  12  Cal. 
216 :  Tompkins,  12  CaL  114 ;  Pijcley  v.  Hoggins.  15  Cal.  127  ;  Mott  v. 
Smith,  16  CaL  633;  Barton  v.  Lies,  21  Cal.  87  ;  Adams  v,  Knowlton,  22 
CaL  283 ;  Riley  v,  Pehl.  23  CaL  70 ;  Donald  v.  Badger,  23  Cal.  803 ;  Ful- 
ler V.  Furguson, 26  CaL  646:  Ramsdell  v.  Fuller,  28  CaL  37  ;  Peck  v. 
Brummagim,  81  CaL  440:  Ewald  v.  Corbett,  32  CaL  493;  Hussey  v. 
Castle,  41  CaL  239 ;  Althof  v.  Conheim,  88  CaL  230 ;  pott,  i  314. 

3  Hart's  CoL  Civ.  Code,  1881,  {  172  ;  pott,  {  31S. 

4  Hart's  Cal.  av.  Code,  1881,  {  14L 

5  Hart's  CaL  av.  Code,  1881,  H  146-148 ;  poat,  {  818. 

6  Hart's  Col.  Civ.  Code,  1881,  {  1401 ;  post,  {  818. 

7  Hart's  CaL  Civ.  Code,  1881,  {1402.  See  Beard  v,  Knox,' 5  CaL 
2S2. 

8  Nevada,  C.  L.  1873,  {{  151, 153, 158, 100-162. 

9  Texas,  R.  S.  1879,  <{  1653, 1654, 2857, 2851-2853, 2867. 

10  La.  Civ.  Code,  1875,  {  2399 ;  post^  I  814. 

11  La.  Civ.  Code,  1875,  }{  2402, 2404 ;  posty  {  814. 

12  La.  Civ.  Code,  1875,  {{  2407, 2408. 

13  La.  Civ.  Code,  1875,  {  2403 ;  pott,  2  317. 

14  La.  Civ.  Code,  1875,  {  2410. 

15  La.  Civ.  Code,  1875.  <  2406 ;  pott,  {  318. 

16  See  Buchanan,  8  CaL  507, 510 ;  cmte,  {  312. 

17  Smith,  12  CaL  216, 224 ;  Meyer  v.  Kinzer,  12  CaL  247, 25X 

18  Marlow  v.  Barlew,  53  CaL  456,  450 ;  La.  Civ.  Code,  187S,  {  2424  ; 
Nev.  a  L.  1878,  { 176 ;  LeBreton  v.  Miles,  8  Paige,  281, 266. 
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J  314.  What  is  and  what  ia  not  eommuiiity  property.^- 
Tho  fundamental  idea  of  the  community  system  is  that 
marriage  makes  the  man  and  woman  partners/  and 
that  all  property  acquired  after  marriage  is  therefore 
partnership  property;*  that  the  separate  property 
owned  by  each  at  the  time  of  marriage,  and  such  other 
as  is  acquired  after  marriage  by  either  in  some  mode 
in  which  the  other  has  no  part,  as  by  gift,  descent,  dis- 
tribution, bequest,  or  devise,  is  the  contribution  of  each 
to  the  firm,  for  which  the  firm  must  account  to  each 
separately.'  And  though  by  the  statutes  property  ac- 
quired before  marriage  and  after  marriage,  in  the 
modes  above  specified,  is  kept  separate  and  is  not 
subject  to  the  control  of  the  other  partner,*  the  general 
rule  is,  that  all  the  increase  of  separate  property, 
whether  interest  of  money,*  crops  and  rents  of  lands,^ 
or  offspring  of  animals,'  is  community  property.* 
Children  of  slaves  have  always  been  an  exception  to 
this  rule,*  and  the  California  Code  now  expressly  ren- 
ders the  increase  of  separate  property  also  separate 
property .!<•  Still,  it  is  doubtful  even  in  California 
whether  the  profits  of  an  investment  of  separate  prop- 
erty are  not  community  property ,^^  and  it  is  settled 
that  the  profits  of  the  husband's  separate  business  are 
separate  property  there  '*  as  elsewhere ;  ^*  and  all  the 
products  of  the  labor  of  either  the  husband  or  the  wife 
are  everywhere  community  property;"  for  example, 
the  accumulations  of  his  salary.^  A  woman  not  mar- 
ried to  the  man  cannot  claim  community  property .^^ 
and  there  is  no  community  in  property  really  acquired 
before  marriage,  though  the  title  has  been  perfected 
after  marriage."  Property  acquired  by  the  compro- 
mise of  an  antenuptial  claim  is  community  property ;  ^^ 
so  is  property  acquired  by  colonists ;"  headright  certi- 
ficates ;  ^  title  acquired  by  settlers,^  though  the  deed 

H.  &  W.-41. 


J  814  COMMUNITY  PROPERTY.  482 

was  obtained  by  the  husband  after  the  wife's  death ;  ^ 
so  are  improvements  on  separate  lands,"  though  foi^ 
these  the  community  must  be  a  debtor  only,  as  they 
cannot  be  seized  and  sold  separately ;  ^^  so  property 
acquired  by  the  husband  while  the  wife  is  in  another 
State  with  his  consent/''^  or  after  he  has  abandoned  his 
wife,^  or  while  he  is  living  apart  from  her  in  adultery 
with  another  woman,^  for  it  is  not  a  question  what  part 
each  actually  took  in  the  acquisition.^  All  property 
acquired  by  husband  and  wife  or  either  of  them  during 
coverture  is  prima  facie  community  property  ,2»  whether 
it  stands  in  the  name  of  both  of  them,'®  or  of  the  hus- 
band'^  or  the  wife*^  alone ;  it  seems  that  an  acquisition 
in  the  names  of  both  is  conclusively  community ; "  and 
all  property  held  by  them  or  either  of  them  without 
written  title  is  likewise  presumed  to  be  community 
property ."*  But,  except  in  the  case  above  mentioned, 
this  presumption  is  rebuttable,"*  and  the  property  may 
be  shown  to  be  separate  property  by  clear  and  satisfac- 
tory proofs  that  the  property  was  acquired  in  one  of 
the  modes  named  by  statute  for  the  acquisition  of  sep- 
arate property,'^  or  that  it  was  exchanged  for  separate 
property  ,*8  or  was  given  in  payment  of  a  separate  debt,'* 
or  was  purchased  with  separate  funds.**  If  part  of  the 
consideration  was  separate  property,  the  acquisition  is 
separate  property  pro  tanto,^  or  the  community  is  in- 
debted to  the  husband  or  wife,  as  the  case  may  be,  to  the 
extent  that  his  or  her  separate  funds  have  been  used.** 
It  is  not  sufficient  in  order  to  show  a  separate  purchase 
by  a  husband,  to  prove  that  at  the  time  of  the  marriage 
he  had  considerable  property  and  his  wife  had  none.^ 
The  question  is,  however,  one  for  the  jury,**  and  the 
burden  of  proof  is  on  the  party  alleging  that  the  prop- 
erty is  separate ;  *^  and  even  in  the  case  of  a  deed,  it 
may  be  proved  by  parol  t  hat  the  property,  though  in 
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the  name  of  one  of  the  spouses,  is  really  separate  prop- 
erty,^ except  as  against  a  bonu  fide  purchaser  for  value 
from  the  community .^^  The  fact  that  a  deed  is  to  a 
"wife  alone,  is  not  even  prima  fade  evidence  that  the 
property  is  her  separate  property ;  ^  it  must  be  shown 
that  her  funds  paid  for  it,^>  or  that  it  was  a  gift  from 
her  husband ;  ^  and  to  prove  a  gift  from  her  husband, 
it  is  not  sufficient  to  prove,  as  at  common  la>v^,^i  that 
the  deed  was  made  to  her  alone  at  his  request.^^  It  is 
doubtful  whether  a  deed  between  husband  and  wife 
dividing  the  community  destroys  the  community.^ 
The  homestead  is  not  community  property.** 

1  De  Blane  t>.  Lynch,  23  Tex.  25, 28.  See  Buchanan,  8  Cal.  597,  •rO') ; 
Wilkinson,  20  Tex.  242,  244  ;  Cartwright  v.  Hollls,  5  Tex.  1C3  :  Jones,  15 
Tex.  143, 147 ;  Woodley  v.  Adams,  65  Tex.  526, 531 ;  anU,  \  3ll 

2  De  Blane  V.  Lynch,  23  Tex.  25, 28, 29. 

8  This  idea  is  not  logically  carried  out,  but  as  to  its  existence,  see 
Palton,  Myr.  Prob.  241,  246 ;  Durham  :t;.  Williams,  32  La,  An.  162 ; 
I>enegre,  30  La.  An.  275 ;  Rice,  21  Tex.  53, 66.  ^ 

4   See  Lewis  v.  Johns,  24  Cal.  86, 102  ;  cavUt  \  818. 

6    See  Cartwright,  18  Tex.  626, 633 ;  in/fa,  n.  8. 

6  Harrall,  12  La.  An.  549, 550 ;  De  Blane  v.  Lynch,  23  Tex.  26,  27  ; 
Forbes  v.  Dunham,  24  Tex.  611, 612 ;  White  v.  Lynch,  26  Tex.  195,  196  ; 
tnfroi  n.  8. 

7  Bonner  v.  GUI,  5  La.  An.  629,  630 ;  Howard  v.  York,  20  Tex.  670, 
672 ;  U\fi'at  n.  8. 

8  George  v.  Ransom,  15  Cal.  322,  323 ;  Lewis,  18  Cal.  654, 660 ;  Borie. 

5  La.  89 ;  Bonner  v.  Gill,  5  La.  An.  629,  630 ;  Prendergast  v,  Cassidy,  3 
JjBl  An.  96, 97 ;  Glenn  v.  Elam,  3  La.  An.  611, 615 ;  Chflders  v.  Johnson, 

6  La.  An.  634  ;  Harrall,  12  La.  An.  549, 5S0 ;  Dodd  v.  OriUson,  14  La.  An. 
68,69;  De  Blane  v.  Lynch,  23  Tex.  25,  27-29;  Forbes  v.  Dunham,  24 
Tex.  611, 612 ;  White  v.  Lynch,  28  Tex.  195, 196 ;  Christmas  v.  Smith.  10 
Tex.  123,  126,  130 ;  Yates  v.  Houston,  3  Tex.  433,  452 ;  Cartwright,  13 
Tex.  626, 628, 633 ;  Howard  v.  York,  20  Tex.  670, 672 ;  Scott  v.  Maynard, 
Ball.  648,  660. 

9  Goner,  11  Rob.  (La.)  526,  527 ;  Young,  5  La.  An.  611,  612 ;  Cart- 
wright, 18  Tex.  626,  644. 

10  George  v.  Ransom,  IS  Cal.  822,  823 ;  Lewis  v,  Johns,  24  Cul.  98, 
lOi;  an/e,jr3l3. 

11  Martin,  62  Cal.  235, 237. 

12  Lewis;  18  Cal.  651, 659. 

13  Prendergast  v.  Cassidy,  8  La.  An.  96, 97 ;  infnt,  n.  14. 

14  Higgins  V.  Johnson,  20  Tex.  389, 894.  S.  P.,  Stans,  Myr.  Prob.  5, 
6 ;  Lewis,  18  Cal.  604, 65:^ ;  Isaacson  v.  Mertz,  33  La.  An.  595 ;  Yates  v. 
Houston,  3  Tex.  433, 455 ;  De  Blane  v.  Lynch,  23  Tex.  25, 28 ;  Chapman 
V,  Allen,  16  Tex.  278,  283. 
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<1S;  ifwBld  v.  Corbelt,  33  Col.  4H,  4M  ;  DndiagHnrs  UsI.  WT,  Wu; 
Johnaon.  U  Cil.  ail.  ilAs;  BmlUi.iical.  216,224:  Mererv.  Klnaer.IJ 

'  CaLlil.iSi:  Tumpkliii.iaCaLlH,  lH;  PIxley  i'.HDEslnB,ie  Cal.m, 
ISa;  BiiHoo  w.  Um,  21  Cal.  M,  81 :  AdaniB  v.  Knoivlwn,  2:  Cal.  3U, 
2£>;  Hilcyr.Pehl.-isCal.  n).T4i  Repplleri.  tlDW,l  LH.rn  ;  BoBIwlck 
V.  oaniiet,  11  La.  (37;  Ford.  I  La.  207;  Forbei,  11  La.  An.  SX:  Webb 
tP.  Pi'ok,  7  Lik  Au.  B2i  Troxlar  u.  Colley,  S3  la.  An.  420 :  fcmaUey  ». 
LKWerwe,  BJtQb.  211;  Ttx,  B.  a.  iB7D,i2ssar  Lqve  v.  RoberWou,  7 
TM. B,  1! ;  MAm,  Due.*!;  IJjtl?;^Kmct  sTex.aM,8S6;_HouBtonjp. 

30  lUmsflen  t>.Fullep,2g  Cs1.»,42:  Tally  v.  Heffnec.  2)La.  Ad, 
SS3,  Nl ;  HouBtoD  D.  avil,  3  Tei.  240, 242 1  lupra,  a.  20, 

332  i  Zlmpel- 


Kfiey  11.^1,  B  Cal.  jn,  !'4j  ilol 


i  .^„...u  V.  BadB:er,  23  CaL 
nvy  II.  rtni,  u  uu.  <u,  ,,:  inoLt  D.  Smllh,  13  Cal.  W,  U7  i 

CoDey,  33  La.  An.  435;  I/)ve  11.  Bobertaan,  T  Tex.  0,  M; 

Wella  B.  Cochran,  13  Tax.  127,128;  twpro,  n.  2S. 

sa  Tsl1yr.Be(Tner,20La.An.»i3.fi94.  UDtea9,olconn«,Uiedeed 
inakea  them  Joint  teaanta  or  tennnu  In  oornmon,  mite,  1 313;  01  k 
truat  Is  proved,  aa  at  common  law,  aau, }( 132,  BIL 

34  Lott  i>.  Keach,  3  Tex.  3H,  398.  S.  P..  Ueyer  v.  Klnaer,  12  Cal. 
Le'aieraeu.  Umre; 38 Tex.  470,471  :'f:drliigt«nu!lb^el3,STei.3n| 

35  Smim.  12Cttl.2Ifl,224;ftij*t^n.Ba, 

BS  Rsmsdell  v.  Fuller, 23  Cal.  37.42:  Peeks,  Brumniaclm.in  4ral. 
Civil,  STex,  2*1, 2*2;  Chapman  "Alleut^  Tex^27B"ai3  \'t«pin,  a"ai 
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87  Meyer  v.  Klnser,  12  CaL  247, 262 ;  Smith,  12  CaL  21(},  224 ;  Hous- 
ton V.  Civil,  8  Tex.  240, 242. 

38  Meyer  v.  Klnzer,  12  CaL  247, 253 ;  Parker  o.  Chance,  11  Tex.  518, 
617. 

89   LOTO  V.  Robertson,  7  Tex.  6, 9. 

40  Mott  V,  Smith,  16  Cal.  553, 557 ;  Ramsdell  v.  Fuller,  28  Cal.  37, 42  ; 
Ijavenant  v,  Le  Breton,  1  La.  520,  523;  Troxler  v.  Colley,  83  La.  An. 
425 ;  Love  v,  Robertson,  7  Tex.  6, 11 ;  Claiborne  v.  Tanner,  18  Tex.  69, 
71 ;  ntprot  n.  29. 

41  Claiborne  v.  Tanner,  18  Tex.  69.  77.  See  Ewald  v.  Corbett,  32 
Cal.  493,  408 ;  Webb,  Myr.  Prob.  93 ;  Lawson  v.  Ripley,  17  La.  238 ; 
Denegre, 80  La.  An.  275 ;  Durham  v.  Williams, 82  La.  An.  162 ;  Bradeu 
V.  Gose,  57  Tex.  87 ;  Mitchell  v.  Marr,  26  Tex.  320 ;  Parker  v.  Chnnce, 
11  Tex.  513, 518 ;  Wells  v.  Cochran,  13  Tex.  127, 128  ;  Rice,  21  Tex.  58, 66. 

42  See  Durham  v.  Williams,  32  La.  An.  162 ;  Rice,  21  Tex.  58, 67. 

43  Schmeltz  v.  Garey,  49  Tex.  49. 

44  Rice,  21  Tex.  58, 66. 

45  Donald  v.  Badger,  23  Cal.  893, 898 ;  Meyer  v,  Klnzer.  12  Cal.  247, 
251 ;  Ramsdell  v.  Fuller.  28  CaL  37,  42 ;  Adams  v.  Knowlton,  22  Cal. 
26i,  288 ;  Smith,  12  Cal.  2i6, 224. 

46  Peck  V.  Brummaglm,  81  Cal.  440. 448 ;  Ramsdell  v.  Fuller,  28  Cal. 
87, 43 ;  Hlgglns  v.  Johnson,  20  Tex.  389, 894. 

47  Tally  v.  Heflfner,  29  La.  An.  533,  685;  Kirk  v.  Houston,  49  Tex. 
213 ;  Taylor  v.  Murphy,  fiO  Tex.  291, 300 ;  Wallace  v.  Campbell,  54  Tex. 
87.  89. 

48  WeHs  V.  Cochran.  13  Tex.  127, 128.  It  Is,  of  course.  If  the  deed 
shows  it  to  be  acquired  it)  one  of  the  ways  prescribed  by  statute  for 
the  acquisition  of  separate  property :    Supnit  n.  4. 

49  Pixley  V.  Hoggins,  15  Cal.  127, 131 ;  Meyer  v.  Klnzer,  12  Cal.  247, 
253  ;  Aupra,  n.  40. 

50  Peck  V.  Brummaglm,  81  Cal.  440. 445 ;  Story  v.  Marshall,  24  Tex. 
807 :  Braden  v.  Gose,  57  Tex.  87  ;  Parker  v.  Chance,  11  Tex.  513,  517  ; 
Hlgglns  V  Johnson.  20  Tex.  389,  395 ;  jXMt,  {  815w 

51  Parker  v.  Chance,  11  Tex.  518, 519 ;  ante,  U  128, 129, 182. 
82   Parker  v.  Chance,  11  Tex.  518, 518. 

58   Marlow  v.  Barlew,  63  Cal.  456, 46L. 
54   Tompkins,  12  CaL  114, 124. 

J  815.  Bights  of  husband  dnring  oovertore,  over  commu- 
nity  property. — Though  the  husband  and  wife  have 
equal  interests  in  the  oommnnity,^  during  the  cover- 
ture her  rights  are  passive,'  and  he  has  full  manage- 
ment and  control  of  the  property,'  and  may  deal  with 
it  almost  as  if  it  were  his  own.*  He  is  its  sole  represen- 
tative.' It  is  liable  for  his  separate  debts.'  He  has 
full  power  to  dispose  of  it  absolutely  without  her  con- 
sent :^  his  sole  deed  passes  community  realty,'  his  sole 
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signature  assigns  oommnnity  promissory  notes,*  though 
standing  in  her  name ;  ^^  in  his  sole  name  he  sues  in 
ejectment,'^  and  enforces  a  promissory  note."  He  may 
give  the  property  away,"  but  not  with  the  intent  to 
defraud  her  of  her  rights,**  in  view  of  divorce "  or  of 
death,*'  though  her  remedy  in  such  case  seems  con- 
fined to  a  bill  quidtimet,^''  So  he  may  give  community 
property  to  his  wife  to  be  her  separate  property," 
where  no  fraud  on  creditors  exists.**  And  the  prop- 
erty and  his  widow  are  bound  by  his  estoppel.*  Bat 
he  cannot  affect  the  interest  of  the  wife  by  will,**  or  by 
any  instrument  to  take  effect  after  his  death."  And 
after  her  death  he  cannot  dispose  of  the  community 
except  to  pay  the  debts  thereof,^  or  to  the  extent  of 
his  own  interest.**  Divorce  proceedings  alone  do  not 
affect  his  rights,^  though  his  abandonment  of  his  wife 
may  give  her  important  powers.^ 

1  De  Godey,  89  Cal.  157,  164 ;  Wright  v.  Hays,  10  Tex.  130,  138  J 
60  Am.  Dec  200 ;  ZImpelman  v.  Robb,  63  Tex.  274, 2»1. 

2  Wright  V,  Hays,  10  Tex.  130, 133 ;  60  Am.  Dec.  200 ;  pott,  {  316. 

3  Kott  V.  Smith,  16  Cal.  535, 557 ;  Peck  v.  Brummaglm,  31  Gal.  440; 
447 ;  Althof  V.  Conheim,  38  Cal.  230, 233 ;  Cheek  v.  Bellows,  17  Tex.  613, 
6J6;  an/€,  2  313. 

4  Lord  V.  Hough,  43  CaL  581,  685 ;  Plxley  v.  Hoggins,  15  CaL  127, 
131 ;  tiipra,  n.  8. 

5  Kelly  V.  Robertson,  10  La*  An.  313. 

6  Forbes  v,  Dunham,  24  Tex.  611, 612 ;  pott,  1 817. 

7  Plxley  V,  Hugglns,  15  Cal.  127,  131 ;  Althof  v.  Conheim,  38  Cal. 
230,233 ;  Walters  v.  Jewett.  28  Tex.  192,  199,  201;  Berry  v.  Wright,  14 
Tex.  274  ;  Brewer  v.  Wall,  ii  Tex.  588 ;  mtproj  n.  3. 

6  Poe  V.  Brownrlgg,  55  Tex.  133, 137.  Not  the  homestead :  Mabry 
v.  Harrison,  44  Tex.  286. 

9  Hemmingway  v.  Matthews,  10  Tex.  207, 208. 

10  Plxley  V.  Huggins,  15  CaL  127, 130, 131 ;  ante,  i  214. 

11  Mott  V.  Smith,  16  Cal.  535, 557. 

12  Wells  V.  Cochrum,  13  Tex.  127, 128. 

18   Lord  V.  Hough,  43  Cal,  531,  585  ;  supra,  n.  7. 

14  De  Oodey,  .%  Cal.  157,  IW ;  Smith,  12  Cal.  216,  225,  228  j  Peck  v, 
Brummaglm,  81  Cal.  440, 449 ;  Lord  t'.  Hough,  43  Cal.  68i,  585  :  Colton, 
34  r<a.  An.  857, 859 ;  Edwards  v.  James,  7  Tex.  38  ;  Scott  v.  Mayuard, 
pall.  648,  6o0.  ' 

15  Seo  Colton,  36  La.  An,  858, 859 ;  supra,  n.  14 ;  postt  1 818. 
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1  Be  Godey,  89  CaL  157. 164. 

2  Van  Maren  v.  Johnson.  15  Cal.  908, 811. 

8  De  Godey.  89  CaL  l**)?,  164  ;  Wright  v.  Hays.  10  Tex.  180,  183 ;  60 
Am.  Dec.  200 ;  Zlmplemaa  v.  Bobb,  53  Tex.  274, 2S2. 

4  Peck  V.  Bmmmaglm,  31  Cal.  440, 447 ;  ante,  1 815. 

5  Hlgglns  V.  Johnson,  20  Tex.  389, 395. 

6  Pizley  V.  Huggins,  15  CaL  127, 131. 

7  Hlgglns  V.  Johnson,  20  Tex.  389,  396 ;  mpra  n.  8. 

8  Henimingway  v.  Matthews,  10  Tex.  207. 

9  Bemlngton  v.  Higgins,  64  Cal.  620. 623 ;  CaL  Civ.  Code,  1881,  { 167. 

10  Parry  v.  Kelly,  52  Cal.  334, 335. 

11  Womack  v.  Shelton,  81  Tex.  592,  5.13 ;  jMM^,  {  818. 

12  Jaff rion  v,  Bordelon,  14  La.  An.  64S,  619 ;  Compton  v.  Maxwell,  83 
La.  An.  635;  Belden  v.  lianlon.32  La.  An.  85;  La.  Civ.  Code,  1875, 
ii  24, 29 ;  Carlte  v.  Trotol,  105  U.  S.  751 ;  Bay,  1  Idaho  N.  8.  56a. 

13  CaL  Civ.  Code,  13S1,  i  141 ;  Stewart  M.  <&  D.  1 179. 

14  Cal.  Civ.  Code,  1881,  {{  146-148 ;  Nev.  C.  L.  1873,  {  162  ;  Stewart  M. 
AD.«35W99. 

15  Fulierton  v.  Doyle,  18  Tex.  8, 13. 

16  Consult  Winters,  Myr.  Prob.  131, 133  ;  Moore  v.  Thlbodeaux,  14 
La.  An.  74. 76 ;  Jaff  rion  v.  Bordelon,  14  La.  An.  618, 019 ;  Bouth,  57  Tex. 
6S9,  5^;  Zlmplemah  v.  Bobb,  63  Tex.  274,281;  Walker  v.  Strone^el- 
low,  80  Tex.  570. 673 ;  Fullerton  v.  Doyle,  18  Tex.  2, 13 ;  Check  v.  Bel- 
lows, 17  Tex.  613, 616 ;  Wheat  v,  Owens,  15  Tex.  241, 245 ;  cuUe,  fi  90. 

17  Wright  V.  Hays,  10  Tex.  130, 134  ;  60  Am.  Dec.  200. 

18  Cheek  v.  Bellows,  17  Tex.  613,  616. 

19  Walker  v.  Strongfellow,  80  Tex.  570, 573. 

20  Zlmpleman  v,  Bobb,  53  Tex.  274, 281. 

J  317.  Bighta  of  creditors  against  oommonity  property. 
—  The  community  property  is  liable  for  the  wife*s  ante- 
nuptial debts,^  but  not  on  any  contract  of  hers  made 
during  coverture,*  except  for  necessaries,'  which  Is 
really  her  husband's  contract.*  It  is  likewise  liable  for 
all  antenuptial  ^  and  postnuptial  debts  of  the  husband ;  * 
as  he  can  dispose  of  it  absolutely,  he  can  absolutely 
charge  it  with  his  debts.^  But,  as  an  entirety,  it  is  not 
liable  for  any  debt  contracted  after  the  dissolution  of  the 
marriage.^  Being  partnership  property,*  on  the  disso- 
lution of  the  marriage  it  is  a  primary  fund  for  the  pay- 
ment of  all  the  community  debts  *<> — all  the  debts  for 
which  It  is  liable  must  be  settled  before  the  survivor  or 
the  heirs  of  the  deceased  have  personally  any  interest ;  *^ 
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the  whole  fund,  not  a  mere  proportion  thereof,  Is  liable 
lor  the  husband's  debts,^^  and  the  husband  may  sell  the 
community  for  the  purpose  of  paying  any  debt  for 
which  it  is  liable.^  In  Louisiana,  if  the  widow  aooept 
the  community,  she  or  her  estate  is  liable  for  one  half 
of  the  debts,'^  but  if  she  renounce  the  same,  neither  she 
nor  her  estate  can  be  held  liable  at  all.^  A  judgment 
against  both  husband  and  wife  can  be  enforced  against 
the  ootnmunity  property  or  against  the  separate  prop- 
erty of  either  one ;  ^'  but  if  a  mortgage  has  been  given 
for  the  husband's  debts  which  covers  both  community 
property  and  separate  property  of  the  wife,  she  may 
have  the  community  property  exhausted  first  ;'^  and 
Judgment  creditors  cannot  have  a  part  of  the  commu- 
nity property  set  aside  by  metes  and  bounds  to  satisfy 
their  debts."  In  a  foreclosure  suit  against  the  com- 
munity, the  wife  should  be  made  a  party .^* 

1  Vlaatin  v.  Bampns,  K  CaL  214, 21ff;  Van  Maren  v,  Johnson,  1ft 
Cal.  806. 313 ,  Naah  i;.  George,  6  Tex.  234,  837 ;  Taylor  v.  Murphy,  fiO 
Tex.  291, 800. 

2  Remington  v,  HIgglna,  fi4  CaL  820, 723 ;  ante,  1 810. 

8  Portls  V.  Parker,  22  Tex.  609, 703 ;  Christmas  o.  Smith,  10  Tex, 
123, 129 ;  Bdrlngton  v.  Mayfleld,  6  Tex.  363, 368. 

4  Discussed  Stewart  M.  <fc  D.  { 179  r  ante,  1}  64, 81. 

6   Porter  v.  Parker,  22  Tex.  609, 703, 706  ;  14  Tex.  166, 170. 

6  McDonald  v.  Badger,  23  CaL  893,  398 ;  Adams  v.  Knowlton,  22 
CaL  283, 288 ;  Tompkins,  12  CaL  114. 124  :  Lott  v.  Keach,  5  Tex.  394, 896 ; 
Bdrtngton  v.  Mayfleld,  5  Tex.  863, 368 ;  Forbes  v.  Dunham,  24  Tex.  611, 
ei2 ;  Jones,  15  Tex.  143, 147. 

7  Ty)mpklns,  12  CaL  114, 124 ;  cmte,  fi  315.  ^ 

8  Thesan.  28  La.  An.  442, 444. 

5  Woodley  o,  Adams,  55  Tex.  626, 531 ;  ante,  1 814. 

10  Christmas  v.  Smith,  10  Tex.  123, 129. 

11  Jones,  15  Tex.  143, 147  ;iKMM3ia. 

12  Tompkins,  12  CaL  114, 124. 

13  Good  V.  Combs,  28  Tex.  84, 51 ;  ante,  |  318. 

14  Lndeling  v.  Felton,  29  La.  An.  710. 

15  Belhl  V.  Martin,  29  La.  An.  15, 16 ;  ante,  I  818. 

XB   Howard  v.  North,  5  Tex.  290, 299 ;  51  Am.  Dec.  769, 
17   James  v.  Jaques,  26  Tex.  820,  821 


JS   GoodB.  Combg,a8Toi.«,5t 
IS    BnrUnTi.  Ue9,IlC<U.BT,eL 

{  SIB.  IHtpotitloii  of  tlw  •omnnni^  pnpwtj  on  dlvores 
ex  dMtk. — How  the  propertT'  shall  be  disposed  of,  on 
dissolution  of  the  marriage  by  divorce  or  death,  is 
fully  provided  for  by  the  Codes.'  The  survivor  can 
generally  settle  np  the  ooinmunity  with  or  without 
statutory  authority,'  and  with  or  without  going  into 
court.'  The  survivor's  owninterest is  residtiary only;' 
the  eommnnlty  property  Is  a  primary  fund  for  the  set- 
tlement of  the  oommunlty  debts;'  aad  though  the  sur- 
vivor or  the  heirs  of  the  deceased  can  assign  the'r 
respective  interests,'  this  cannot  be  done  by  metes  and 
bounds,'  as  dissolution  of  the  marriage  turns  the  com- 
munity Into  a  tenancy  in  common."  Either  party  may 
by  will  dispose  of  such  part  of  the  community  as 
would  go  to  his  or  her  representatives,*  but  neither  can 
by  will  affect  the  interest  of  the  other.'"  On  divorce  the 
property  is  divided;"  a  mere  cause  for  divorce  doea 
not  forfeit  the  rights  of  either  party ;  '*  and  after  di- 
vorce the  huslauid  has  no  powers  over  the  wife's 
interest." 

SM, MO ;' ii'ro^i,*)' taj. £i^m':  iiurtonV LiVi, ai c^'i »,"« "^mHl v\ 
HaoK.iCai.Wi.i^;  TamfUns,rn:al. iu,iUi  TtuHU«ud*.BBRU[il, 

■UIl,:»T.lt.  A11.IITJ  FmKlalr.Hid.AD.Kti'rilDmpBaDf.CniB.M 
Tex.  aw  i  Bracfeeti  11.  De-rlncM  Tax.  IBB;  anml  *.  Oanlia,  H^rei. 
a,  r-n,  ,',i ;  rui'kit  ■'.  Juhiiaon,  4D  Tex.  MO  i  Buiiemn,  W  Ten.  AIM ; 
>rflrw».n  1.    ^[nnfikii  w  Ti-x.  m;   BrowD  f.  PrlgdMi,  AC  Tm.  is*; 


■       I  ,;,'-<.m,lS)-r.-.i:,  2H  ;  Monroe  v.  Letel^"  "iy- 

.]«;  V.  AdsokB,  UTex.  Ba,  931 ;  SKwart  H.  A  D.  ||  44 
Li-lKh,  IS  Tes.  MO,  MO :  Ore  v.  O'Srlen,  H  Tei.  149,  W 

c  4U ;  Ii«U  V.  ^waitz,  M  Tex.  ISi  i  mit,  \  UI. 
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5  ChrlstmAS  v.  Smith,  10  Tex.  123, 129. 

6  Carath  v.  QrlgBhy,  57  Tex.  259.  285 ;  Good  v.  Ck>mbB,  28  Tex.  34,  49l 

7  Good  V.  Combs,  28  Tex.  34, 5L 

8  See  Broad  v.  Murray,  44  Gal.  228, 229. 

9  Brown  v.  Prigden,  56  Tex.  124 ;  CaL  Civ.  Code,  {  1401, 

10  Greluer,  58  Cal.  115,  119 ;  Beard  v.  Knox,  5  Cal.  252,  256;  Bn- 
chanau,  8  CaL  507, 510 ;  De  Qodey,  39  CaL  157, 164 ;  Brown  v.  Prigden, 
66Tex.  124. 

11  De  Godey,  39  Cal.  157, 164 ;  Bice,  21  Tex.  58, 68 ;  cmte,  i  313 ;  Stew- 
art M.  <ft  D.  {  39(3. 

12  Bouth,  57  Tex.  589,597. 

13  De  Qodey,  39  CaL  157, 164. 

g  319.  Conflict  of  laws  as  to  oommimity  property. — The 
conflict  of  laws,  generally,  has  already  been  discussed.^ 
The  community  system  of  California  applies  to  all  per- 
sonal property,  wherever  situate,  of  those  who  are  dom- 
iciled in  California ;  *  but  only  to  such  lands  as  are  situate 
in  California,'  not,  for  example,  to  lands  in  New  Jersey ;  * 
it  applies  also  to  all  personalty  acquired  by  persons 
after  forming  the  intention  of  moving  with  it  into  Cali- 
fornia.^ A  statute  cannot  be  so  applied  as  to  make  the 
earnings  of  existing  separate  property  common  prop- 
erty,* or  as  to  turn  community  property  into  some 
other  kind  of  property  .^ 

1  Ante,  ki  19-^. 

2  Pratt  V.  Douglass,  35  X.  J.  Eq.  516, 533 ;  ante,  i  3L 
8    Hoyt  V.  Hammerlin,  14  How.  357 ;  ante,  i  33. 

4  Pratt  V.  Douglass,  35  N.  J.  Eq.  516, 533. 

5  Edrington  v.  Mayfleld,  5  Tex.  363,  368  ;  Claiborne  v.  Turner.  18 
Tex.  60,  77 ;  ante,  1 29. 

6  George  v.  Bansom,  11  Cal.  322, 823 ;  ante,  H  21, 22. 

7  Portls  V,  Parker,  22  Tex.  707 ;  antet  Ik  21, 22. 
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CHAPTER  XVIII. 

HOMESTEAD  PBOFERTT* 

1  320.    Parpose  and  policy  of  homestead  and  exemption  laws. 

2  821.   Ck>n8tractlon  of  homestead  laws. 

2  3Z2.  The  party  entitled  to  a  homestead. 

{  323.  The  homestead  defined. 

1  324.  In  what  estates  the  homestead  may  exist. 

2  82S.  How  the  homestead  is  obtained. 
{  826w  How  the  homestead  may  be  lost. 

1  327.   Kature  of  the  homestead  estate,  and  incidents. 

2  328.    Bights  of  husband  In  and  over  the  homestead. 
2  329.    Rights  of  wife  in  and  over  the  homestead. 

{  880.   liabilities  of  the  homestead  to  claims  of  creditors, 

^  820«  Pnrpoie  and  policy  of  homestead  and  eKeiiiptio& 
laws. — In  many  States  statutes  have  been  passed  for 
the  purpose  of  securing  to  each  head  of  a  family  a 
dwelling  place  for  the  family — a  home  exempt  from  the 
claims  of  creditors;  these  statutes  are  called  home- 
stead and  exemption  laws.^  The  policy  of  these  laws 
has  been  frequently  discussed  and  commended.*  They 
are  based,  it  is  said,  on  the  idea  that,  as  a  matter  of 
public  policy,  for  the  promotion  of  the  property  of  the 
State,  and  to  render  independent  and  above  want  each 
citizen  of  the  government,  it  is  proper  that  he  shoald 
have  a  home — a  homestead — where  his  family  may  be 
sheltered  and  live  beyond  the  reach  of  financial  mis* 
fortune  and  the  demands  of  creditors.'  They  secure  a 
beneficent  provision  for  the  protection  and  maintenance 
of  the  wife  and  children  against  the  neglect  and  im- 
providence of  the  father  and  husband.*  Their  obvious 
intent  is  to  secure  to  every  house-holder  or  head  of  a 
family  a  home,  a  place  of  residence,  which  ho  may  im- 
prove and  make  comfortable,  and  where  the  family 
may  be  sheltered  and  live  beyond  the  reach  of  those 


403  HOMSSTEAD  PBOPEBTY.  3  821 


financial  misfortunes  which  even  the  most  prudent 
and  sagacious  cannot  always  avoid.^  In  these  estates 
husband  and  wife,  as  the  source  of  the  family,  are  par- 
ticularly concerned. 

1  Smyth  Homestead  and  Exemp. ;  Thompson  Homestead  and 
Exemp. ;  19  Am.  Law  Beg.  1, 137  ;  1  wash.  BesJ  Prop.  342,  et  teq.;  37 
N.  J  Kq,  39, 40,  notes. 

2  See  Wassell  v.  Tunnah,  25  Ark.  103 ;  Cook  v.  McChristian, 4  Cal. 
26 ;  Charless  t'.  Lamberson,  1  Iowa,  439 ;  Campbell  v.  Adair,  45  Mlsa. 
1S2 ;  Oarrett  v.  Cheshire,  69  N.  C.  405 ;  12  Am.  Bep.  647 ; ^Franklin  v, 
Coflfee,  18  Tex.  415 ;  Smyth  Homest.  ch.  1 ;  Thompson  Homest.  ch.  1. 

3  Charless  v.  Lamberson,  1  Iowa,  439, 44L 

4  Cook  V.  McChristian,  4  Cal.  26. 
6   Wassell  V.  Tunnah,  25  Ark.  103. 

{'821.  Coiifltraotion  of  homestead  laws. — At  common 
law  a  creditor  could  not  seize  his  debtor's  lands  in  exe- 
cution, and  could  proceed  only  against  his  rents  and 
profits,  goods  and  chattels,^  but  the  liability  to  be 
seized  was  gradupJly  extended  by  statute  until  all 
lands  were  subjected  to  execution  for  debts ;  ^  then  fol- 
lowed a  movement  in  the  other  direction,  towards 
exempting  a  part  of  the  lands,  under  certain  circum- 
stances, from  this  liability,  the  policy  of  which  has 
already  been  discussed.^  Therefore,  although  this  has 
been  ignored  by  some  courts,*  homestead  laws  are  not 
in  derogation  of  the  common  law,  and  therefore  to  be 
strictly  construed,^  but  are  remedial  acts,  beneficial  in 
their  operation  and  wise  in  their  policy,  which  should 
be  liberally  construed;'  and  the  same  rule  of  liberal 
interpretation  is  commonly  applied  to  laws  exempting 
chattels,^  though  such  laws  are  in  derogation  of  the 
common  law,  and  therefore,  under  the  rule,  to  be  con- 
strued strictly,  as  they  are  in  some  cases.^  In  the  ab- 
sence of  express  provision,  such  statutes  are  construed 
to  act  prospectively,  to  apply  only  to  debts  existing  at 
the  time  of  their  passage ;  ^  and  whether  an  express 
provision  that  they  shall  act  retrospectively  is  const!- 

H.  A  W.-42. 


i  821  HOMESTEAD  PBOFERTY.  >    494 

tntional,  is  disputed ;  some  courts,  holding  that  such 
provisions  affect  only  the  remedy  and  not  the  contract 
itself,  have  declared  them  valid  ;^®  others  deny  this, 
and  have  declared  that  they  impair  the  obligations  of 
contracts  and  are  therefore  void ; "  of  course  they  are 
void  under  constitutional  provisions  forbidding  retro- 
spective laws  eo  nomine?^  When  a  statute  is  passed 
which  does  not  apply  to  pre-existing  debts,  these  are 
enforced  under  the  laws  existing  at  the  time  that  they 
were  contracted.^'  On  tne  other  hand,  the  legislature 
may  remove  or  diminish  the  exemption,"  which  is  a 
matter  of  grace,  a  privilege,  and  not  a  vested  right,'* 
though  there  are  cases  which  seem  to  deny  this.^  A 
mere  change  in  the  form  of  the  law,  as  by  codification, 
has  no  effect.'^  These  laws  are  construed  to  have  no 
extra  territorial  operation,'^  and  are  generally  adminis- 
tered by  the  United  States  courts.'**  Whether  the  ex- 
emption may  be  waived  is  disputed.* 

1  2  Blackst.  Com.  418 ;  Vogler,  8  N.  B.  B.  132  ;  Krneger  v.  Pierce,  87 
Wis.  269 ;  Thompson  Homest  i  2. 

2  See  Green  v.  Marks,  25  111.  223 ;  Thompson  Homest  2  3. 

3  ^n<€,2  320. 

4  See  Gulllory  v.  Deville,  21  La.  An.  686 ;  Brlant  v.  Lyons,  29  La. 
An.  65;  Olson  v.  Nelson,  3  Minn.  63;  Ward  v.  Huhn,  16  Minn.  161; 
Allen  V.  Cook,  26  Barb.  376  ;  Oaraty  v.  Da  Bose,  5  S.  C.  500. 

5  According  to  rule  stated,  antet  {  16. 

6  Moss  V.  Warner,  10  Cal.  296 ;  Montague  v.  Richardson,  24  Conn. 
338 ;  Heard  v.  Downer,  47  Oa.  631 ;  Roff  v.  Johnson,  40  Oa.  555  ;  Deere 
V.  Chapman,  ^5  111.  610,  612 ;  Beran  v.  Hayden,  13  Iowa,  122 ;  Camp- 
bell V.  Adair,  45  Miss.  178 ;  Buxton  v.  Dearborn,  46  N.  H.  44  ;  Peverly 
V.  Sayles,  10  N.  H.  358 ;  Robinson  v.  Wiley,  15  N.  Y.  494 ;  True  v. 
Morrill,  28  Vt.  674 ;  Mills  v.  Grant,  36  Vt.  271 ;  Howe  v.  Adams,  28  Vt 
641 ;  Kuntz  v.  Kinney,  33  Wis.  510 ;  Connaughton  v.  Sands,  32  Wla  387. 

7  Patten  v  Smith,  4  Conn.  450  ;  10  Am.  Dec.  166 ;  Good  t>.  Fogg,  61 
III.  450  ;  14  Am.  Rep.  71 ;  Richardson  v.  Buswell,  10  Met.  506 ;  13  Am. 
Dec.  4ri0 ;  Wilcox  r  Hawley,  31  N.  Y.  648 ;  Freeman  v.  Carpenter,  10 
Vt,  434 ;  33  Am.  Dec.  210 ;  mprai  n.  6. 

8  Temple  v.  Scott,  3  Minn.  421 ;  Rue  v.  Alter,  6  Denio,  119. 

9  Whedon  v.  Gorham,38  Conn.  412;  Smith  v.  Marc,  26  III.  189; 
"Ely  V.  Eastwood.  26  111.  1(Y7  ;  Taylor,  10  La.  An.  609 ;  Roupe  v.  Carra- 
dlne,  20  La.  An.  244;  Tlllotson  v  Millard,  7  Minn.  513;  McKeethan  v. 
Terry.  64  N.  C.  25 ;  Slmoiids  v.  Powers,  28  Vt.  354 ;  Perrin  v.  Sargeant, 
.33  Vt.  84 ;  Seamans  v  Carter,  15  Wis.  648  ;  Phelan,  16  Wis.  76 ;  Dopp  v. 
Abbee,  17  Wis.  690 ;  ante,  120.         . 
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g  SB2.    Tlw  putj  entitlAd  to  lMmMt«ad  «xemptloD. — 

Generally,  to  be  entitled  to  the  benefit  of  the  homestead 
exemption  law,  a  party  must  have  a  family,  and  a 
home  which  it  oooupies  in  the  Stat«,i  A  husband  who 
baa  a  wife,  has  a  family;*  and  in  some  States  the  wife, 
although  not  the  head  of  the  family,  may  have  a  home- 
stead set  off;'  but  not  if  her  husband  is  in  another 
State  and  she  has  no  children,*  and  not  out  of  the  hus- 
band's property  without  his  consent,  express  or  im- 
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plied.'  The  claimant  most  have  a  home  in  whioh  the 
family  reside,*  and,  though  he  may  be  temporarily 
absent  without  losing  his  rights,^  a  permanent  removsil 
destroys  the  homestead."  So  he  must  have  a  family  to 
reside  in  the  home,  and  when,  by  death*  or  divorce,^* 
or  for  other  reasons,  the  family  is  permanently  broken 
up,  the  liomestead  is  gone;^^  but  the  mere  abandon- 
ment of  his  family  by  a  husband,^'  or  the  abandon- 
ment of  the  husband  by  the  wife,"  or  even  divorce, 
will  not  destroy  the  homestead  right,  as  long  as  there 
remains  a  part  of  the  family  to  occupy  the  home.**  It 
is  sufficient  if  the  claimant  be  a  resident,*'  he  need  not 
be  a  native,**  or  a  permanent  inhabitant."  A  Meth- 
odist itinerant  preacher  was  allowed  to  have  a  home- 
stead.** 

1  Thompson  Homest.  {{  40-98 ;  Smyth  Homest. 

2  KltcheU  V.  Borgwin,  21  lU.  40, 46. 

8   Ga.  Code  1878,  {  2022 ;  Bowen,  53  Ga.  182 ;  Partem  v,  Stewart,  60 
HisB.  717, 720 ;  Uolthaus  v,  Hornbostle,  60  Mo.  438. 

4   Eelffer  v.  Barney.  81  Ala.  198. 

6   Bowen,  60  Ga.  182 ;  Blchards  v.  Greene,  73  IlL  64. 

6  Gunn  v.  Gudehans,  16  Mon.  B.  452 ;  post,  i  828. 

7  Carrington  v.  Herrln,  4  Bush,  624 ;  Woodward  v.  Murray,  18 
Johns.  400 ;  Griffin  v.  Sutherland,  14  Barb.  458 ;  post,  {  326. 

8  Fyffe  v.  Beers,  18  Iowa,  7. 

9  See  Bums  v.  Jones,  87  Tex.  60 ;  Petty  v.  Barrett,  87  Tex.  84. 

10  See  Cooper,  24  Ohio  St.  489 ;  Bichey  v.  Hare,  41  Tex.  836. 

11  See  Bedfern,  88  111.  500 ;  Byers  21  Iowa,  268 ;  Woods  v.  Davis,  84 
Iowa,  264 ;  Doyle  v.  Coburn,  6  Allen,  73 :  SiUoway  v.  Brown,  12  Allen, 
84 :  Meader  v.  Place,  43  N.  H.  807 ;  Atkinson,  40  N.  H.  249 ;  87  N.  H. 
436 ;  Cooper,  24  Ohio  St.  489 ;  Beeves  v.  Petty,  44  Tex.  251. 

12  Moore  v.  Deming,  29  lU.  180 ;  White  v.  Clark,  36  Dl.  288w 

13  Doyle  v.  Coburn,  6  Allen,  71 ;  Meader  v.  Place,  43  N.  H.  308 ; 
Atkinson,  37  N.  H.  249 ;  87  N.  H.  436.  In  Texas. by  abandonment  she 
forfielts  her  right :  Trawlck  v.  Harris,  8  Tex.  812 ;  Newland  v.  Hol- 
land, 45  Tex.  588. 

14  See  Vanzant,  28  HL  636,  842;  Bonnell  v.  Smith,  53  111.  875,  383; 
Bedfern,  88  IlL  509 ;  Byers,  21  Iowa,  268 ;  Doyle  v.  Coburn  6  AUen, 
71 ;  Newland  v.  HoUand,  45  Tex.  588. 

15  Alston  V.  Ulman,  89  Tex.  167. 

16  McKenzie  v.  Murphy,  24  Ark.  156. 

17  Dawley  v.  Algers,  23  CaL  108. 

18  Dearlng  V.  Thomas,  25  Ga.  223. 
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J  323.  The  homestead  defined. — The  homestead  con- 
sists of  the  dwelling-house  in  which  the  claimant  re- 
sides and  the  land  on  which  it  is  situate,^  selected 
iaccording  to  law.'  It  is  the  home  place,  the  place 
where  the  home  is,  he  it  a  house,  cabin,  or  tent ;'  the 
house  and  the  adjoining  land  where  the  head  of  the 
family  dwells,  the  home  farm ;  *  the  place  where  a  man 
surrounds  himself  with  the  insignia  of  home,  and  en- 
Joys  its  immunities  and  privacies.^  It  necessarily  in- 
cludes the  idea  of  residence.'  Great  difGLculties  are 
met  in  determining  how  far  a  dwelling  used  for  other 
purposes,  or  a  place  of  business  used  as  a  dwelling,  is 
a  homestead ;  ^  but  it  is  essential  that  the  premises  be 
actually  used,  or  manifestly  intended  to  be  used,  as 
part  of  the  home  of  the  family .'  In  California  it  is 
said  that  the  only  tests  are  use  and  value,'  for  the  ex- 
tent of  the  homestead  is  generally  limited  by  statute.^^ 
The  principles  as  applied  to  homesteads  in  the  city,  or 
urban  homesteads,  and  to  homesteads  in  the  country, 
or  rural  homesteads,  bring  somewhat  different  results,*^ 
a  discussion  of  which  is  not  within  the  scope  of  this 
volume. 

1  See  Oreeley  v.  Scott,  2  Woods,  657;  Tumlinson  v.  Swinne>,  22 
Ark.  400 ;  Norrls  v.  Kldd,  28  Ark.  485 ;  Cook  v.  McChristian,  4  Cal.  23 ; 
Taylor  v.  Hargous,  4  Cal.  268 :  Gregg  v.  Bostwlck,  33  Cal.  220, 226, 227 ; 
Delaney,  87  Cal.  180;  Tourville  v.  Pierson,  39  Hi.  446;  Kitchell  v. 
Burgwin,  21  111.  40;  Brown  v.  Martin,  4  Bush,  47 ;  Dyson  v.  Sheley,  11 
Mich.  527:  Tlllotson  v.  Millard,  7  Minn.  513 ;  Hoitt  v.  Webb.  86  N.  H. 
158, 166 ;  Barney  v.  Leeds,  61  N.  H.  265 ;  Clark  v.  Shannon,  1  Nev.  665 ; 
Wetz  V.  Beard,  12  Ohio  St.  431 ;  Hancock  v.  Morgan,  17  Tex.  582 ;  Ik  en 
V.  Olenlck,  42Tex.  188 ;  Mills  v.  Grant,  36  Vt.  263 ;  Morgan  v.  Stearns, 
41  VU  398 ;  Phelps  v.  Booney,  9  Wis.  70 ;  Banker  v.  Locke,  15  Wis.  635, 
638. 

2  Discussed  iKM<,  {825. 

8  Franklin  v.  Coffee,  18  Tex.  418. 

4  Hoitt  V.  Webb,  36  N.  H.  158, 166 ;  Banker  v,  Locke,  15  Wis.  635, 638. 

5  Philleo  V.  Smally,  23  Tex.  498, 602. 

6  Stanley  v.  Greenwood,  24  Tex.  224. 

7  Compare  Hoitt  v.  Webb,  86  N.  H.  15S,  168,  with  Houston  v. 
Winter,  44  Tex.  611.  See  Stevens  v.  Holllngsworth,  74  111.  203 ;  Per- 
kins V,  Qalgley,  62  Mo.  503 ;  Boxton  v.  Dearborn,  46  N.  H.  43 ;  «upra> 
n.  1. 
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8  Qrasholtz  v.  Newman,  21  Wall.  886 ;  Houston  v.  Winter,  44  Tex. 
611. 

9  Qregg  v.  Bostwick,  33  Cal.  220, 226. 

10  See  Donald  v.  Badger,  23  Cal.  393 ;  Blue,  38  III.  9 ;  Clarlc  v. 
Shannon,  1  Nev.  56S ;  Iken  v.  Olenlck,  42  Tex.  198, 199. 

11  Dlscuased  fully,  Thompson  Homst.  {{  125-161 ;  Smyth  Homest. 

g  324.  In  what  estates  homestead  may  exist. — A  home- 
stead niay  exist  in  property  held  by  a  wrongful  title,^ 
except  as  against  the  true  o^vller,'  in  equitable  estates,' 
so  that  the  husband  can  no  more  defeat  the  wife's 
right  by  conveying  equitable  property  without  her 
joinder  than  he  could  by  so  conveying  legal  property,* 
in  life  estates,*  but  it  ceases  with  life ;  *  in  leaseholds ;  ^ 
in  common  and  joint  estates  in  some  States,^  in  others 
not;'  not  in  partnership  estates.^*  A  homestead  may 
be  claimed  out  of  the  wife's  separate  property,"  or  out 
of  property  owned  jointly  by  husband  and  wife." 
"Whether  the  property  on  which  the  family  live  be- 
longs to  either  or  to  all  so  living  together,  it  equally 
comes  within  the  purview  of  the  constitutional  guar- 
anty, and  is  in  fact  a  homestead,  and  cannot  be  subjected 
to  forced  sale. ' '  *'  But  a  single  family  cannot  hold  more 
than  one  homestead,^^  and  therefore  both  husband  and 
wife  cannot  each  have  a  homestead.^*  The  homestead 
laws  were  intended  to  embrace  all  property  which 
could  be  seized  in  execution.^* 

1  Spencer  v,  Qelssman,  37  Cal.  99 ;  Qaraty  v,  Du  Bose,  6  S.  C.  493. 

2  Mann  v.  Bogers,  35  Cal.  316 ;  McClurken,  46  111.  827. 

8  Bartholemew  v.  West,  2  Dill.  293;  Allen  v.  Hawley,  66  III.  164; 
Stinson  t*.  liichardson,  44  Iowa,  373 ;  Moore  v.  Reaves.  15  Kan.  150 ; 
Orr  V.  Shraft,  22  Mich.  260 ;  Wilder  v.  Haughey,  21  Minn.  101,  107 ; 
Ch'^ntam  v.  Jones,  68  N.  C.  153  ;  Morgan  v.  Stearns,  41  Vt.  308 ;  Doane, 
46  Vt.  485 ;  McCabe  v.  MazzuchelU,  13  Wis.  478.  Contra,  Garaty  v. 
Du  Bose,  5  S.  C.  493 ;  McManus  v.  Campbell,  87  Tex.  267. 

4  Allen  v.  Hawley,  66  111.  164 ;  Moore  v.  Reaves,  15  Kan.  153 ;  Me- 
Kee  V.  Wilcox,  11  Mich.  353 ;  Hartman  v.  Munch,  21  Minn.  107 ;  Mc- 
Cabe V.  Mazzuchelli,  13  Wis.  478. 

5  Deere  v.  Chapman,  25  111.  610 ;  Potts  v.  Davenport,  79  IlL  456. 

6  Brown  r.  Keller,  32  111.  151. 
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7  Conklin  v.  Poster,  57  III  104 ;  Pelan  t;.  De  Bevard,  13  Iowa,  53 ; 
Johnson  v.  Richardson,  33  Miss.  462. 

8  Greenwood  v.  Maddox,  27  Ark.  680;  Hewitt  v.  Rankin.  41 
Iowa.  H5, 44  ;  Tarrant  v.  8waln,  15  Kan.  14C ;  Horn  v.  Tuflfts,  3J  N.  H. 
473 ;  Williams  v.  Wethered,  37  Tex.  130 ;  Smith  v.  Deschaumes,  37 
Tex.  429  :  McClary  t>.  Blxby,  86  Vt.  254. 

9  Ellas  V.  Verdugo,  27  Cal.  418 ;  Beaton  v.  Son,  32  Cal.  481 ;  Cameto 
V,  Dupuy.  47  Cal.  7t> ;  Ventress  v.  Collins,  28  La.  An.  78:1 ;  Bemis  v. 
Driscoll,  101  Mass.  421 ;  Amphlett  v.  Hlbbard,  29  Mich.  298  ;  Ward  v. 
Huhn,  16  Minn.  159 ;  West  v.  Ward,  26  Wis.  580. 

10  Handlin,  »  Dili.  290 ;  Kingsley,  39  Cal.  665 ;  GuptU  v.  McTee,  9 
Kan.  30,  as ;  Pond  v.  Kimball,  101  Moss.  lO');  Amphlett  v.  Hibbard,  29 
Mich.  2J8  ;  State  v.  Spencer,  64  Mo.  So5 ;  27  Am.  Rop.  244 :  Rhodes  v. 
Williams,  12  Nev.  20,  & ;  Gaylord  v.  ImholT,  26  Ohio  St.  317  ;  20  Am. 
Rop.  762 ;  Bonsell  v.  Conely,  44  Pa.  St.  447 ;  Russell  v.  Lennon,  39  Wis. 
570. 

11  Tourville  v.  Plerson,  39  HI.  446, 453 ;  Orr  v.  Shraft,  22  Mich.  260, 
2M,  See  Murray  t>.  Sells,  53  Ga.  257  ;  Crane  v.  Wagnonor,  33  lad.  81 ; 
Partee  v.  Stewart,  50  Miss,  717 ;  Dwinell  v.  Edwards,  23  Ohio  St.  603. 

12  WUlls  V.  Matthews,  46  Tex.  478, 484. 

13  Wilson  V.  Cochran,  31  Tex.  680. 

14  Gambette  v.  Brock,  41  Cal.  84  ;  Tourville  v,  Plerson,  80  III.  447; 
Franklin  v.  Coffee,  18  Tex.  413. 

15  Dwlnell  v.  Edwards,  23  Ohio  St.  603. 

16  See  Deere  v.  Chapman.  25  111.  610,  612.  See  Bartholomew  v. 
West,  2  Dill.  233 ;  Couklln  v.  Foster,  57  111.  107 ;  Randal  v.  Elder,  12 
Kan.  261 ;  Vogler  v.  Montgomery,  54  Mo.  581 ;  Sears  v.  Hanks,  14 
Ohio  St.  301. 

§  825.  How  a  homestead  is  obtained. — There  are  three 
ways  in  which  one  entitled  to  a  homestead  may  obtain 
this  estate:^  (1)  By  public  record  notice  under  the  pro- 
visions of  statutes.'  (2)  By  visible  occupancy  and  use.' 
(3)  By  having  the  homestead  set  off  in  judicial  proceed- 
ings.*  The  second  is  the  most  common  mode  of  ac- 
quiring a  homestead,  and  even  when  the  other  modes 
are  pursued,  it  is  necessary  that  the  property  so  declared 
or  claimed  to  be  a  homestead  shall  be  actusdly  occupied 
and  used  as  the  family  home.* 

1  Discussed  Thompson  Homest.  {{  230-260 ;  Smyth  Homest. 

2  See  Statutes  of  Ala.,  Cal.,  Colo.,  Iowa,  Me.,  Mass.,  Minn.,  Mo., 
N.  Y.,  Va.,  and  Vt. ;  Thompson  Homest.  1 231 ;  Calderwood  v.  Tevis, 
23  Cal.  835  ;  Drake  v.  Root,  2  Colo.  685. 

8  Tourville  v.  Plerson,  39  111.  446  ;  Letchford  v.  Cary,  82  Miss.  791 ; 
Stone  V.  Darnell,  20  Tex.  11. 

4  Holden  v.  Plnney,  6  Cal.  234 ;  Thrasher  v.  Bettls,  53  Ga.  407 ; 
SlUoway  v.  Brown,  12  Allen,  34  ;  Chambers  v.  Peulaud,  74  N.  C.  840. 
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5  QregKv.  Bostwick.  33  Cal.  220;  Prescott,  45  Cal.  58;  Christy  v. 
Dyer.  14  Iowa,  438 ;  Page  v.  Kwbaiiks,  18  Iowa,  480 ;  Elston  v.  Hobln- 
Bon.  23  Iowa,  208  ;  Lee  r.  Miller,  11  Allen.  37 ;  EdwardR  ?».  Fry,  9  Kan. 
417,  425;  8paldlug  v.  Craue,  46  Vt.  288;  Thompson  Homest.  {}  240- 
260. 

i  826.  How  the  homestead  may  be  loit. — Just  as  the 
most  common  way  of  aoquiring  a  homestead  is  by 
actual  occupation  of  the  premises,'  so  the  most  com- 
mon way  of  losing  the  homestead  is  by  ceasing  to 
occupy  the  same — by  abandonment,*  A  mere  tem- 
porary removal,'  or  ui^executed  intention  to  leave  tlie 
premises/  is  not  an  abandonment;  there  must  be 
actual  cessation  of  occupation  with  the  intent  of  no 
longer  treating  the  premises  as  the  home.^  The  ques- 
tion is  therefore  largely  one  of  intent,^^  and  this  is 
proved  as  a  matter  of  fact,^  by  the  declarations  of  the 
claimant,^  by  the  length  and  character  of  his  absence,' 
and  conclusively,  by  the  fact  that  he  has  acquired  an- 
other homestead.^''  After  abandonment,  a  homestead 
in  the  same  property  must  be  acquired  as  though  the 
first  homestead  had  never  existed,^'  and  the  property, 
in  spite  of  the  acquisition  of  a  second  homestead  there- 
in, is  liable  for  all  debts  incurred  meanwhile."  The 
husband  as  head  of  his  family  may  change  his  home  as 
often  as  he  pleases,^'  and  therefore  abandon  the  home- 
stead without  his  wife's  consent ;  **  but  his  mere  deser- 
tion from  her  is  not  an  abandonment  of  the  homestead, 
if  she  continues  to  live  on  the  premises ;  *5  nor  does  her 
abandonment  of  the  homestead  affect  the  liusband's 
rights,^'  or  even  her  own,"  therein;  still,  if  she  lives 
with  him,  and  then  separating  from  him  returns,  the 
homestead  is  gone.'^  So  the  homestead  may  be  lost  by 
a  joint  conveyance  of  the  husband  and  wife,'*  and  in 
some  cases  by  legal  proceedings  to  which  the  husband 
and  wife  are  both  parties,^ 

1    AnUti32&. 
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2  Austin  V.  Stanley,  46  N.  H.  51 ;  Bell  v,  Schwarz,  87  Tex.  S72. 
Discussed  Thompson  Homest.  U  26^280. 

3  Davis  V.  Kelly,  14  Iowa,  525 ;  Onnan,  26  Iowa,  361. 

4  Dawley  v.  Ayres,  23  Cal.  108 ;  Crofls  v.  Everts,  28  Tex.  623. 

5  Fyffe  V.  Beers,  18  Iowa,  7 ;  McMillan  v.  Warner,  38  Tex.  4ia 

6  Cabeen  v.  Mulligan.  37  111.  230.  See  Taylor  v.  Hargous,  10  Cal. 
296 ;  Gulod,  14  Cal.  506 ;  Harper  v.  Forbes,  15  Cal.  202 ;  Ives  v.  Mills,  37 
UL  73;  Kitchen  v.  Burgwln,2l  111.  40;  Delaney  v.  Pynchon,  6  Allen, 
510  ;  Lazell.S  Allen,  575 ;  Campbell  v.  Adair,  45  Miss.  174;_Jordan  v. 
C4odman,  19  Tex.  273 ;  Shepherd  v.  Cassiday,  20  Tex.  24 ;  Herrick  v. 
Graves,  16  Wis.  157. 

7  Brennan  v.  Wallace,  25  Cal.  108 ;  Fyflfe  v.  Beers,  18  Iowa,  7 ; 
Shepherd  v.  Cassiday,  20  Tex.  24, 26. 

8  Wright  V.  Dunning,  46  111.  271 ;  Anderson  v.  Kent,  14  Kan.  207 ; 
McMillan  v.  Warner,  38  Tfex.  410 ;  Holllman  v.  Smith,  39  Tex.  357. 
Declarations  of  husband  admissible  against  wife :  Brennan  v.  Wal- 
lace, 25  CaL  115. 

9  Supra,  mS, 

10  Carr  v.  Rising,  62  111.  14 ;  Fyffe  v.  Beers,  18  Iowa,  7 ;  Drnry  v, 
Batchelder,  11  Gray,  214  ;  Holllman  v.  Smith,  33  Tex.  362 ;  Jarvais  v. 
Moe,  38  Wis.  440. 

11  Phillips  V.  City,  39  III.  83 ;  Davis  v.  Kelljr,  14  Iowa.  525  ;  Carter  v. 
Goodman,  11  Bush,  228  ;  Campbell  v.  Adair,  45  Miss.  170. 

12  Pitman  v.  Moore,  43  III.  169. 

13  Discussed  ante,  2  60. 

14  Gulod.  14  Cal.  606 ;  Brown  v.  Coon,  86  111.  248 ;  Pitman  v.  Moore, 
43  III.  174 ;  Burson  v.  Fowler,  65  111.  146  ;  Hand  v.  Winn,  52  Miss.  788  ; 
Foss  v.  Strachn,  42  K.  H.  40 ;  Jordan  v.  Godman,  19  Tex.  273. 

15  Oambette  v.  Brock,  41  Cal.  625 ;  Benson  i>.  Altken.  17  Cal.  163  ; 
Bearing  v.  Thomas,  25  Ga.  223 ;  Moore  v.  Dunning,  29  IlL  135;  White 
V.  Clark,  36  111.  285. 

16  Doyle  v.  Coburn,  6  Allen,  71. 

17  Lies  V.  De  Dlablar,  12  CaL  327  ;  Meader  v.  Place,  43  N.  H.  307  ; 
Welch  V,  Bice,  31  Tex.  688. 

18  Allison  V.  Shilling,  27  Tex.  450, 454  ;  PhiUlps  v  City,  89  111.  83. 

19  Lies  V.  De  Dlablar,  12  Cal.  827  ;  post, }  327. 

20  Marks  v.  Marsh,  9  Cal.  96 ;  Van  Reynegan  v.  Revolt,  8  Cal.  75 ; 
Cassell  V,  Ross,  33  111.  244 ;  Chase  v,  Abbott,  25  Iowa,  154 ;  Clark  v. 
Shannon,  1  Nev.  568  ;  post,  1 329. 

2  827.  Hatare  and  inoidents  of  homestead  estate. — Prop- 
erty which  is  held  by  husband  and  wife  as  their  home- 
stead is  subject  to  peculiar  incidents.  Being  purely  a 
statutory  estate,^  it  can  be  created  and  destroyed  only 
in  modes  prescribed  by  statute ;  *  and  the  statutes  also 
provide  how  it  shall  be  held  in  case  of  the  dissolution 
of  the  marriage.'    Thus,  in  California,  it  was  held  that 
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the  homestead  was  a  kind  of  Joint  estate  with  the  inci- 
dent of  survivorship,*  and  was  therefore  not  assets  of 
the  husband*s  estate.^  And  when  the  estate  is  assigned 
its  incident  of  exemption  from  debts  no  longer  con- 
tinue, this  is  a  personal  right  which  cannot  be  assigned.* 
In  New  Hampshire  the  wife's  right  in  the  homestead 
during  coverture  is  analogous  to  dower,  and  merely 
inchoated 

1  Ante.iSZl. 

2  See  Boyd  v.  Cudderback,  31  III.  169 ;  Connor  v.  McMnrray,  2 
Allen,  204;  Abbott  v.  Cromartle,  72  N.  C.  548;  21  Am.  Rep.  4S7; 
Beavan  v.  Speed,  74  N.  C.  548  ;  ante,  U  326,  327. 

3  Wlxon,  85  CaL  320 ;  Cotton  v.  Wood,  25  Iowa,  4a 

4  Buchanan,  8  Cal.  507, 509 ;  Tompkins,  12  Cal.  114, 125. 
6   See  also  O'Docherty  v.  McGloln,  26  Tex.  67. 

6  Bowman  v.  Norton,  16  Cal.  213 ;  Hewitt  v.  Templeton,  48111. 867  ; 
Bennett  v.  Culler,  44  N.  H.  69 ;  Bowyer,  21  Pa.  St.  210. 

7  Gunnison  v.  Twitch  ell,  38  N.  H.  62 ;  Foss  v.  Stracher,  42  N.  H.  40. 

i  828.  Bights  of  husband  in  and  over  the  homestead.  — 
The  husband,  by  virtue  of  his  right  to  determine  the 
residence  of  his  family,  may  locate  and  abandon  a 
homestead  without  the  wife's  consent.^  So,  unless  the 
statute  provides  otherwise,  as  they  nearly  all  do,  he  can 
alienate  the  homestead  without  his  wife's  joinder.*  But 
under  the  statutes  the  wife  must  join,*  and  her  sepa- 
rate acknowledgement  is  in  some  States  necessary ;  * 
and  generally  the  deed  must  express  the  fact  that  the 
wife  joins  for  the  purpose  of  releasing  the  homestead..^ 
When  the  wife's  joinder  is  necessary,  the  deed  without 
it  is  void  not  only  as  to  her,*  but  as  to  her  husband.,^ 
and  the  alienee  can  have  no  rights  in  the  homestead 
unless  the  same  is  abandoned  to  him,^or  the  husband 
survives  his  wife.'  But  separate  deeds  by  husband  and 
wife  do  not  sufficiently  fill  the  requirement  of  joinder.'*^ 
A  conveyance  by  the  husband  to  his  wife  and  children 
is  not  within  the  operation  of  these  statutes  limiting  his 
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powers  of  alienation.^^  On  the  wife's  death  the  hus- 
band continues  the  head  of  the  family,  and  as  such,  if 
he  has  any  family,  he  can  hold  on  to  the  homestead.^* 
The  homestead  is  not  liable  for  the  husband's  debts,^ 
this  is  the  essential  feature  of  this  estate.'^  But  as  hus- 
band he  has  full  power  to  manage  the  estate,^<^  and  if 
he  owns  the  fee,  he  is  owner  of  the  homestead.^'  He 
cannot  deprive  his  wife  of  it  by  will," 

1  Galod,  14  CaL  506 ;  Burson  v.  Fowler.  65  III.  146 :  Brown  v.  Coon, 
S6  111.  243 ;  Tltman  v.  Moore,  43  III.  174  ;  Hand  v.  Winn,  62  Miss.  788  ; 
F088  v.  Stracher,  42  N.  H.  40 ;  Jordan  v.  Uodman,  19  Tex.  273. 

2  See  Cross,  2  DllL  320 ;  Dawson  v.  Hayden,  67  IlL  52  ;  Chamber- 
lain v.  Lyell,  3  Mich.  448  ;  JEtector  v.  Botton,  3  Neb.  171 ;  Homestead 
V.  Enslow,  7  8.  C.  19 ;  Kennedy  v.  Stacey,  67  Tenn.  223, 224  ;  Morrill  v, 
Hopkins,  86  Tex.  687 ;  Edmondson  v.  Blessing,  42  Tex.  696. 

8  Poole  V.  Gerrard.  6  Cal.  71 ;  Dorsey  v.  McFarland,  7  Cal.  W2 ; 
Bevalk  v.  Kraemer,  8  CaL  66 ;  Dunn  v.  Tozer.  10  Cal.  167 ;  Lies  v.  De 
DiabUr,  12  Cal.  327 ;  Best  v.  AUen,  30  IlL  30 ;  Marshall  tn  Baun,  36  IlL 
106  *,  Vaneant,  23  IlL  636 ;  Yost  v.  Devault,  6  Iowa,  60:  Morris  v.  Sar- 

Sent,  18  Iowa,  19 ;  Richards  v.  Chace,  2  Gray,  883;  Dye  v.  Mann,  10 
[ich.  291 ;  Lawyer  v.  Slingerhand,  11  Minn.  447  :  Williams  v.  Starr,  6 
Wis.  634 ;  Hart  v.  Honley,  19  Wis.  472. 

4  Cross  V.  Everts,  28  Tex.  532. 

5  Vanzant,  28  111.  636 ;  Thornton  v.  Boyden,  31  IlL  200 ;  Bedfem,  38 
IlL  609 ;  Connor  v.  McMurray^  2  Allen,  202 ;  Hoge  t».  Hollister,  2  Tenn. 
Ch.  006.  But  see  Babcock  v.  Hoey,  11  Iowa,  375 ;  Wing  v.  Hayden,  10 
Bush,  280. 

6  See  Moore  v.  Dixon,  85  IlL  206, 236 ;  Martin  v.  Dwelly,  6  Wend.  9 ; 
21  Am.  Dec  246. 

7  Barber  v.  Babel, 36  Cal.  11 ;  Sears  v.  Dixon,  83  Cal.  826 ;  Larson  v. 
Reynolds,  13  Iowa,  679 ;  Alley  v.  Bay,  9  Iowa,  509  ;  Ayres  v.  Probasco, 
14  Kan.  190 ;  Morris  v.  Ward,  6  Kan.  239 ;  Doyle  v.  Coburn,  6  Allen,  72 ; 
Richards  v.  Chace,  2  Gray,  886 ;  Dye  v.  Mann,  10  Mich.  291 ;  Amphlett 
V.  Hlbbard,  2iJ  Mich.  298 ;  Kennedy  v.  Stacey,  57  Tenn.  220  ;  Hoge 
V.  Hollister,  2  Tenn.  Ch.  606 ;  Rogers  v.  Renshaw,  37  Tex.  625 ;  Wil- 
liams V.  Starr,  5  Wis.  634, 6B0 ;  Halt  v.  Houie,  19  Wis.  472. 

8  McDonald  v.  Crandall,  48  111.  231, 238 ;  Brown  v.  Coon,  86  IlL  243 ; 
Hewitt  V.  Templeton,  48  IlL  367 ;  Vasey  v.  Trustees,  69  IlL  188  ;  Stew- 
art V.  Mackey,  16  Tex.  66  ;  Jordan  v.  Godman,  19  Tex.  273. 

9  Gee  v.  Moore,  14  CaL  472 ;  Benedict  v.  Webb,  57  Ga.  848 ;  Heard 
V.  Downer,  47  Ga.  629.  Contra,  Revalk  v.  Kraemer,  8  CaL  66, 76 ;  Lar- 
son V,  Reynolds,  13  Iowa,  13  Iowa,  579. 

10  Dickinson  v.  McLane,  67  N.  H.  81. 

11  Riehl  V.  Bingerheimer,  28  Wis.  84. 

12  Bevalk  v.  Kraemer,  8  CaL  66. 

13  Green  v.  Marks,  25  IlL  221 ;  pott,  3  830. 

14  Charless  v,  Lamberson,  1  Iowa,  439, 44L 

15  Thompson  Homest  {  42. 
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16  Blchards  v.  Greene,  74  IlL  54. 

17  Heech,  87  Vt  419 ;  Johnson  v.  Harrison,  41  Wis.  SSL 

§  829.  Bighta  of  wife  in  and  over  the  homeitaad. — Over 
a  homestead  out  of  her  husband's  property  a  wife  has 
during  coverture  no  active  rights,^  and  if  the  home- 
stead be  out  of  her  separate  property,  she  has  no 
greater  rights  thereover,  than  the  husband  has  when 
the  homestead  is  out  of  his :  ^  she  cannot,  for  example, 
convey  it  without  his  joinder.'  On  the  husband's 
death,  she  may  as  the  head  of  the  family,  continue  to 
hold  a  homestead  in  her  own  property,*  or  take  a 
homestead  in  his,  by  survivorship  as  in  California,^  by 
descent  as  in  Vermont,*  or  to  hold  under  certain  con- 
ditions, as  in  most  of  the  States.^  In  Alabama,  Illi- 
nois, Massachusetts,  Missouri,  Tennessee,  Vermont, 
and  Wisconsin,  she  may  have  the  homestead  in  her 
husband's  property  and  dower  also,®  but  in  Georgia, 
Iowa,  and  North  CaroUna,  she  cannot  have  both.'  She 
may  redeem  the  homestead  from  tax  sale  after  dis- 
co verture,*®  or  perform  her  husband's  executory  con- 
tract of  purchase,^*  During  coverture  her  husband 
should  join  her  in  a  suit  respecting  the  homestead,** 
and  she  may  sue  alone  in  equity  for  its  protection."  A 
purchase-money  mortgage  by  the  wife  alone  is  a  valid 
lien  on  the  homestead." 


1  See  Fobs  v.  Stracher,  42  N.  H.  40 ;  ante,  i  829.  Though  she  may 
herself  claim  the  exemption :  Cassell  v.  Ross,  33  IlL  245 ;  HeUenstein 
V.  Cove,  3  Iowa,  295 ;  Adams  v.  Beale,  19  Iowa,  67. 

2  See  Partle  v.  Stewart,  50  Miss.  720 ;  ante,  {  322. 
8    DoUman  v.  Harris,  5  Kan.  599. 

4  See  Keyes  v.  Hill,  30  Vt.  759. 

5  Taylor  v.  Hargous,  4  Cal.  273  ;  Bevalk  v.  Kraemer,  8  CaL  66,  73 ; 
Tomkins,  12  Cal.  114, 125. 

6  McClary  v.  Bixby,  36  Vt.  260 ;  Howe  v.  Adams,  28  Vt.  641 ;  Jew- 
ett  v.  Brock,  31  Vt.  65 ;  Davis  v.  Andrews,  30  Vt.  678. 

7  Hunter,  8  La.  An.  257 ;  O'Docherty  v.  McGloln,  25  Tex.  72. 

8  M cCaan  v.  Tnrrentlne,  48  Ala.  70 ;  Jordan  v.  Stickland,  42  Ala. 
815 ;  Chisholm,  41  Ala.  327  ;  Walsh  v.  Reis,  50  III.  477  ;  Bursen  v.  Good- 
speed,  60  IlL  281 ;  Mercier  v.  Chace,  11  Alien,  194 ;  Monk  v.  Capen,  o 
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Allen,  146  ;  Bates,  97  Mass.  892 ;  Oraf?g,  5  Mo.  273 ;  Meniman  v.  Lace- 
field,  4  Heisk.  222 ;  Chaplin  v.  Sawyer,  35  Vt.  290 ;  Doane,  33  Vt.  649 ; 
Bresee  v.  Stiles.  22  Wis.  120. 

9  Singleton  v.  Huff,  49  Oa.  584 ;  Boff  v.  Johnson,  40  Oa.  555 ;  Bob- 
son  V.  Llndrum,  47  Oa.  252 ;  Adams,  46  Ga.  630;  Meyer,  23  Iowa,  359 ; 
Butterfield  v.  Wicks,  44  Iowa,  810. 

10  Adams  v.  Beale,  19  Iowa,  61. 

11  McKee  v.  Wilcox,  11  Mich.  361. 

12  Poole  V.  Gerrard,  6  Cal.  71 ;  Dunn  v.  Toaer,  10  CaL  170. 

13  Comstock,  27  Mich.  98 ;  Kelley  v.  Whltmore,  41  Tex.  6J7.  But 
see  Guiod.  14  Cal.  607.  Contra^  Mallon  v.  Gates,  26  La.  An.  610; 
Thorns,  45  Miss.  272. 

14  Andrews  v.  Alcorn,  13  Kan.  354. 

J  880.  Liabilities  of  homestead  to  claims  of  creditors. — 
The  homestead  property  is  generally  exempt  from  lia- 
bility for  debts,!  but  there  are  certain  classes  of  debts 
which  are  privileged,  and  which  are  enumerated  by 
Thompson  as  follows :  (1)  Debts  and  liens  subsisting 
prior  to  the  taking  effect  of  the  exemption  law.  (2) 
Debts  created  prior  to  the  acquisition  of  the  homestead. 
(3)  Liens  subsisting  prior  to  the  time  when  the  prem- 
ises became  impressed  with  the  homestead  charac- 
ter. (4)  Unpaid  purchase  money — vendor's  lien.  (5) 
Debts  contracted  in  removing  encumbrances.  (6)  Liens 
for  the  creation,  improvement,  and  preservation  of  the 
property —  mechanics*,  laborers*,  furnishers',  landlords' 
liens.  (7)  Judgments  in  action  ex  delicto,  (8)  Public 
debts.*  A  discussion  of  these  questions  does  not  be- 
long to  the  subject  of  this  volume. 

1  Green  v.  Maries,  25  IlL  221;  Delavan  v.  Pratt,  19  Iowa,  420; 
Moxyan  v.  Stearns,  41  Vt  3U8. 

2  Tliompson  Homest.  cli.  7. 
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CHAPTER  XIX. 

THE  STATUS  OF  MABBIED  WOMEN,  GENERAIiLT* 

2  331.  Qeneral  rule  at  common  law,  no  legal  existence. 

{  832.  Capacities  of  wife  abandoned  by  husband. . 

I  833.  Capacities  of  wife  divorced  a  menaa  et  thoro, 

I  234.  Capacities  of  wife  of  husband  civUiy  dead. 

{  33Sw  Capacities  of  wife  of  husband  not  stU  juris. 

I  336.  Capacities  of  wife  acting  In  representative  x>08itlQD, 

i  8:f7.  Capacities  of  wife  in  equity. 

{  338.  Capacities  of  wife  under  statutes. 

\  339.  ElTect  of  additional  disability  of  infancy,  etc. 

i  831.  Harried  women  no  le^al  ezistenoe,  generally,  at 
common  law. — At  common  law  a  wife  was  under  the 
power  and  authority  of  her  husband ;  *  her  legal  iden- 
tity was  merged  into  his,'  and  she  had  of  herself  no 
separate  legal  existence  in  the  eye  of  the  law.'  There- 
fore, all  her  contracts  were  absolutely  void*;*  her  torts 
and  crimes  committed  in  her  husband's  presence  were 
his  rather  than  hers,*  and  she  could  neither  sue  nor  be 
sued  alone.*  But  the  inconvenience  of  the  strict  appli- 
cation of  this  fiction  gave  rise  to  exceptions,  and  it  be- 
came settled  gradually  that  a  married  woman  had 
more  or  less  of  the  capacities  of  an  unmarried  woman,^ 
when  permanently  abandoned  by  her  husband,^  when 
hei  husband  was  civilly  dead,*  or  when  she  was  di 
vorced  a  menaa  et  ihoro;^^  and  when  she  acted  in  rep- 
resentative capacities." 

1  Adams  v.  Kellogg,  Klrby,  195. 196 ;  I  Am.  Dee.  18 ;  Scarborough 
V.  Watlcins,  0  Mon.  B.  540,  545  ;  50  Am.  Dec.  528 ;  ante,  i  38. 

2  Barron,  24  Vt.  375,  398  ;  ante,  i  38. 

3  Willock  V.  Noble,  Law  K.  7  II.  L.  680, 580, 603 ;  ante  2  38. 

4  White  V.  Wager,  2d  N.  Y.  325,  329,  830 ;  post,  {{  357,  368. 

5  Whitman  t'.  Delano,  6  N.  H.  543,  545  ;  Mulvey  v.  State,  43  Alat 
316,  318  ;  ante,  g$  06,  GS  ;  post,  U  421-425. 

6  Tucker  v.  Scott,  3  N.  J.  L.  955 ;  Hawes  Parties,  {{  63-70 ;  posL 
{{ 428-463.  ^ 

7  These  exceptions  discussed :  Post,  {}  332-388. 
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8    Gregory  v.  Paul,  15  Mass.  81, 32  ;  Stewart  M.  A  D.  ^77  ;  post, }  SSL 

0  Countess  t».  Prodgers,  2  Vem.  104,  105 ;  Stewart  M.  A  D.  {  475, 
pott,  i  HAL 

10  Dean  v.  Richmond,  5  Pick.  461, 465,  «66  ;  Stewart  M.  A  D.  U  431, 
•«» ;  IKWi,  «  333. 

11  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  534,  643 ;  Noble  t>.  WUlock,  Law 
R.  8  Clu  App.  778, 787  ;  post,  H  336, 482-487. 

^  332.  Wife^g  capacities  when  abandoned  by  her  husband. 
— When  a  husband  has  abjured  the  realm  under  the 
old  common  law,  or  has  permanently  abandoned  his 
-wife  and  the  State  by  the  present  law,  she  has  most  of 
the  capacities  of  ti/emme  aole.^  Thus,  she  may  contract,* 
'Will,' sue,*  and  be  sued  ^  as  such. 

1  Discussed  Stewart  M.  A  D.  {}  175-177.  In  addition  to  cases  there 
<clted,  see  Khea  v  Khenncr,  1  Peters,  105, 107 ,  Blgh  v  Worley,  33  Ala. 
196 ;  StUlwell  v.  Adams,  2i)  Ark.  346 ;  Rogers  v.  Phillips,  5  Ark.  iM ;  47 
Am.  Dec  727  ;  way  v  Peck,  47  Conn.  23  ;  Gallagher  f.  Delargy,67  Mo. 
29, 37  ;  Muslck  V.  Dobson,  7B  Mo.  624,  628  :  43  Am.  Rep  780  ;  Danner  v. 
JBerthold,  11  Mo.  App.  351 .  355 ;  J  ewis  v,  Perkins,  36  N.  J.  L.  1351 ;  llluk- 
son  V.  Williams,  41  N.  J.  L.  35, 37 ;  Nash  v.  Mitchell,  71  N.  Y.  VJ9  ;  27 
Am.  Rep.  38 ;  Boyce  v.  Owens,  1  Hill,  8,  10 ;  Beckman  v.  Stanley,  8 
ITev.  257,261;  Beanv.  Morgan.  4  McCord,  148;  Mason  v  Jordan.  13 
R.  I.  193, 105 ;  Yeatman  v.  Bellmalu,  6  Lea,  488 ;  post,  {{  342,  858,  394, 
412, 441,  451. 

2  Bean  v.  Morgan,  4  McCord,  148 ;  post,  {  353. 

8   Countess  v.  Prodgers,  2  Vem.  104, 105 ;  post,  {  342. 

4  Love  V.  Moynehau,  16  111.  270, 282 ;  post,  {  441. 

5  Gregory  v,  Paul,  15  Mass.  31, 34 ;  post,  {  451. 

2  833.  Gapaoities  of  wife  divorced  a  mensa  et  thoro.  — 
After  a  divorce  a  mensa  et  thoro  the  woman  has  still  a 
husband,  and  is  not,  therefore,  a  femme  sole,-  and  so  in 
England  she  is  held  to  remain  under  all  the  disabilities 
of  coverture ;  but  in  the  United  States  a  different  rule 
has  been  adopted,  and  she  may  generally  contract,  sue, 
be  sued,  etc.,  as  if  unmarried.' 

1    Discussed  In  Stewart  M.  <&  D.  2  449. 

J  834.  Capacities  of  wife  whose  husband  is  civilly  dead, 
-r- When  one  is  outlawed,  banished,  imprisoned  for  life, 
etc  ,  he  is  civilly  dead,  and  his  wife  has  the  capacities 
of  a  femme  sole.^  Thus,  she  may  contract,*  will,'  sue>* 
and  be  sued,^  as  if  unmarried. 
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1  DlscuBsed  Stewart  M.  <&  D.  {  475. 

2  Boyce  v.  Owens,  1  Hill,  8, 10 ;  posU  2  85S. 

3  Coward,  4  Swab.  <fc  T.  46 ;  W  Law  J.  Prob.  120 ;  jx>ttt  I  842. 

4  Gregory  v.  Paul,  15  Mass.  31, 32  ;  po*U  k  441. 

6   WorthliiKton  w.  Cooke,  52  Md.  207,  307 ;  pogtf  i  451. 

§  335.  Capacities  of  wife  when  husband  is  ]i6t  sni  juris. 
— As  a  general  rule,  the  insanity,  infancy,  or  other 
incapacity  of  a  husband  does  not  affect  the  personal 
status  of  his  wife.^  A  deed  by  an  infant  husband  and 
his  wife  of  her  property  is  voidable  by  him,  and  if 
tb voided  by  him,  void  as  to  her  also.^  A  husband's 
mere  sickness  or  inability  does  not  give  his  "wife  the 
power  to  act  for  him,'  except  so  far  as  this  is  necessary 
for  the  support  of  his  family  or  the  preservation  of  his 
property;*  and  there  can  be  no  implication  of  her 
agency  in  fact  if  he  is  insane.^  But  if  he  is  insane  and 
confined  in  an  asylum  out  of  the  State,  she  h^s  the 
capacities  of  a  femme  sole,  just  as  if  he  were  civilly 
dead.*  A  statute  which  provides  that  when  from 
drunkenness,  profligacy,  or  other  cause,  a  husband 
fails  to  provide  for  his  wife,  she  may  act  as  if  sole,  does 
not  under  ** other  cause"  include  insanity,  but  only 
some  cause  within  the  husband's  control.^ 

1  There  seem  to  be  no  cases  Just  on  this  point. 

2  Barber  v.  WUson,  4  Helsk.  268, 269, 271. 

3  Sawyer  v.  Cutting,  23  Vt.  486,  49L 

4  Ante,  {  90. 

5  Alexander  v.  Miller,  16  Pa.  St.  215, 220i 

6  Gnstin  v.  Carpenter,  51  Vt.  585, 587. 

7  Edson  V.  Hay  den,  20  Wis.  682,  684. 

§  336.  Capacitios  of  a  married  woman  acting  in  a  repre- 
sentative position. — When  a  married  woman  acts  as 
trustee,  guardian,  administratrix  or  executrix,  agent^ 
or  any  representative  capacity,*  two  questions  may 
arise :  first,  how  far  she  is  under  disability  as  to  her 
personal  responsibilities — how  far  she  is  personally 
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'bound  and  has  personal  rights ;  and  second,  how  far 
she  is  under  disability  as  to  the  person  or  the  estate 
which  she  represents.  As  a  rule,  the  fact  that  she  acts 
in  a  representative  capacity  does  not  affect  her  personal 
status  or  give  her  the  right  to  bind  herself  personally, 
but  it  does  give  her  the  power  to  bind  the  person  or 
estate  she  represents  as  if  she  were  a  femme  soleJ* 
Thus,  she  would  not  be  liable  personally  to  her  princi- 
pal foi  money  collected  by  her  as  agent,'  though  her 
receipt  given  as  agent  to  the  debtor  would  be  a  full 
discharge.*  Of  course,  she  can  bind  herself  personally 
for  torts  connected  with  an  estate  held  by  her  in  a  rep- 
resentative capacity,*  for  she  can  commit  torts  even  at 
common  law ;  ^  and  so  her  husband  is  liable  with  her 
for  her  devastavit.'^  And  for  conformity  her  husband 
is  generally  joined  with  her  in  suits  respecting  or  aris- 
ing out  of  her  dealings  as  trustee,  etc.* 

1  Discussed  po«^  ch.  xxvlU.  \\  482-487. 

2  See  Hodsden  v.  Lloyd,  2  Bro.  C.  C  634,  643 ;  Wlllock  v.  Nobler, 
Law  R.  7  H.  L  680,  689 ;  Scammell  v.  Wilkinson,  2  Eaat,  566,  557  ; 
Adams  v.  Kellogg,  Klrby,  195. 197 ;  1  Am.  Dec.  18 ;  Lee  v.  Bennett,  31 
Miss.  119,  128 .  Cutter  v.  Butler,  25  N.  H.  343,  353;  67  Am.  Dec.  830 ; 
West,  S  Band.  373,  375. 

3  Andrews  v.  Ormsbee,  11  Mo.  400,  402 ;  Carleton  v.  Haywood,  49 
N.  H.  314, 320. 

4  For  a  married  woman  may  be  an  agent ;  Ante,  \\  8&-98  ;  jxMt,  \  484. 

5  Bobe  V.  Frowner,  18  Ala.  89,  95 ;  aivtet  g  66,  n.  23. 

6  Discussed  po«^  ^  421-425. 

7  Phillips  V.  Bichardson,  4  Marsh.  J.  J.  212,  215;  Ferguson  ti, 
Collins,  8  Ark.  241;  252. 

8  Buck  V.  Fisher,  2  Colo.  709, 710 ;  Ludlow  v.  Marsh,  3  N.  J.  L.  983  , 
Byrne  v.  Van  Hoesen,  5  Johns.  66 ;  Mitchell  v.  Wright,  4  Tex.  283 ; 
post,  U  439, 449. 

§  837.  Wife^g  oapaoitiea  in  equity.  — Great  inconven- 
ience was  found  to  result  "from  the  fiction  of  the  non- 
existence, in  the  eye  of  the  law,  of  wives ;  and  courts 
of  equity,  from  the  earliest  times,  recognized  their 
legal  existence  with  respect  to  property  settled  on  them 
to  their  sole  and  separate  use ;  ^  so  tliat  with  respect  to 
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such  property  married  women  have  always  had  many 
of  the  capacities  of  unmarried  women.'  But  these  ca- 
pacities were  limited  to  the  aforesaid  property ;  •  a  wife 
has  no  greater  personal  capacity  in  equity  than  at  law.^ 

1  Rosenthal  v.  Mayhugh,  S3  Ohio  St.  165, 165. 

2  Discussed  a/(te,  {{  197-218. 

3  Johnson  v.  Cummlngs,  16  N.  J.  £q  97, 106 ;  ccntCt  2  20611 

4  Butler  v.  Buckingham,  6  Day,  492, 501 ;  6  Am.  Dec.  174. 

§  338.  WiU?B  capacity  under  itatates.— It  is  to  statutes 
to-day  that  we  must  look,  for  the  most  part,  in  order 
to  determine  the  status  of  married  women.  For  in  all 
the  States  the  common-law  system  of  coverture  has 
been  more  or  less  destroyed  by  legislation.  The  main 
difficulty  lies  in  determining  how  far  a  particular  stat- 
ute has  modified  the  pre-existing  law.^ 

1    Discussed  <»ite,  U  10-18 ;  pottt  U  340,  ei  seg, 

I  889.  Doable  disability — Coverture  and  infancy,  etc. — 
When  a  party  labors  under  several  disabilities,  each 
must  be  considered  by  itself,  and  must  be  given  as 
great  effect  as  if  it  existed  by  itself.^  In  the  absence 
of  express  legislation,  neither  a  man  nor  a  woman 
attains  full  age  by  marrying,^  although  a  marriage 
with  the  parents'  consent  emancipates  an  infant,'  and 
gives  such  infant  the  right  to  his  or  her  earnings,^  and 
although  at  common  law  guardianship,  as  well  of  per- 
son as  of  property  of  a  female  infant,  ceased  on  her 
marriage,*  because  inconsistent  with  the  husband's 
rights ;  *  or  rather,  it  passed  to  her  husband,^  as  guard- 
ianship of  person  still  does®  (though  a  husband  has 
been  held  to  have  no  greater  right  than  a  third  party 
to  be  appointed  guardian  of  an  insane  wife®),  while 
under  separate  property  acts  the  husband  is  no  longer 
guardian  of  his  wife's  property,  and  therefore  the  rea- 
son for  this  part  of  the  rule  is  gone.^    A  statute  which 
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enables  a  married  woman  to  make  certain  contracts  if 
of  *^full  age,"  means  full  age  generally,  not  full  age 
for  marrying.i^  The  husband  of  an  Infant  has  the 
same  marital  rights  and  liabilities  as  the  husband  of 
an  adult.*^  Infancy  and  coverture  are  separate  and 
distinct  disabilities,  and  each  must  be  considered  by 
itself.**  They  may  exist  separately,  or  they  may  co- 
exist. When  they  co-exist,  the  removal  of  the  one  in 
no  way  is  a  removal  of  the  other ;  ^*  and  the  same  ap- 
plies to  insanity  and  coverture,  etc.*^  Thus,  a  statute 
authorizing  deeds  by  married  women  does  not  affect 
the  invalidity  of  an  infant  married  woman's  deed  due 
to  her  infancy ;  *'  and  an  infant  married  woman's  deed 
of  dower,"  or  of  her  own  separate  property ,*8  made  in 
accordance  with  a  married  woman's  act,  is  voidableJ^ 
And  the  same  rule  applies  to  statutes  enabling  married 
women  to  will,®  or  to  sue  and  be  sued.**  On  the  other 
hand,  a  deed  of  an  infant  married  woman,  not  valid 
under  the  married  woman's  aet,*^  is  absolutely  void, 
and  cannot  be  ratified  by  the  married  woman  on  at- 
taining full  age.®  The  deed  of  an  infant  married 
woman  being  voidable  for  infancy,  the  question  arises 
whether  it  can  be  avoided  or  confirmed  while  the  dis- 
ability of  coverture  continues.**  The  general  rule  at 
common  law,  and  even  under  modern  acts,*^  since  the 
coercion  of  the  husband  over  the  wife  is  not  destroyed,^* 
is  that  the  wife  cannot  confirm  the  deed,  except  by  a 
new  deed  executed  in  accordance  with  the  married 
woman's  acts  after  attaining  full  age,^  until  both  of 
her  disabilities  have  been  removed  ;28  that  is  to  say, 
until  she  has  attained  full  age,  and  coverture  has  been 
terminated  by  death »  or  divorce.'®  A  statute  which 
enables  a  woman  to  confirm  her  deeds  during  cover- 
ture does  not  compel  her  so  to  do."  But  as  to  statutory 
Separate  property,  a  married  woman  may  be  estopped ;  ** 
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and  it  seems  that  by  her  conduct  during  coverture, 
after  attaining  full  age,  she  may  estop  herself  from 
avoiding  her  deed  after  the  determination  of  covert- 
ure." Neither  can  she,  it  is  said,  during  coverture, 
disaffirm  her  deed  by  any  act  in  pats;"  buta  husband 
oan  disaffirm  a  deed  of  bis  wile's  In  whlcli  lie  as  infant 
Joined."  Still,  by  mailing  another  conveyance  during 
coverture,"  or  by  bringing  suit  (or  the  land,"  she  may 
disafHrm  her  deed ;  and  under  modem  statutes  it  is  said 
she  may  disaffirm  hor  deeds  generally  during  covert- 
ure." She  need  not  restore  the  consideration.'*  But 
she  must  not  delay  her  avoidance  beyond  a  reasonable 
time  after  the  cessation  of  coverture."  A  statute  validat- 
ing deeds  of  infant  married  women  Is  not  retrospective 
in  its  operation."  The  effect  of  a  double  disability  under 
the  Statute  of  Limitations  Is  elsewhere  discussed." 


Ill  134,110;  BUpliouiint..HnbhBrf,M  Ind.  1,3  s;  Sims  it.^Brdoner, 
saind  in  Wiaimjiii.  Smith,  Wind.  fi77,  Ml:  BlHiiictr  IF.  NortliwMl- 
nn.ealnd.lM.lMi  Uiwu.  Lons.JI  lad.SM,ws:  MlloBn.lJngerniin, 
31  Ind,  3»,!is;:  HscCman  c.  IieQDBil.4  [uii.  401,404;  o)cibani  i'.  SaJe, 
■1  !rrDn.  B,  7».T7 !  Prewllt  B.  arovoa.  fi  Marsh.  J.  J.  115, 120 ;  pmiliWii. 

Sjn,  x&\  Aduna'v,  Pnlmer,  a  He.  480,  4&B  ;  (Ucnn  i.  Claric,' U  MA. 
EOl^AIAm.'spr.  ^s;ITQrcuniiii.  clieaUisni,'ll  Mo.:9,te;  Bus  n* 


pnn,3pKl(re,liT.m.  IE 


-, imlnpi.  S)W 

15  Oh[o  Bt.  133.  191 ;  Ciircl  c.  Pntl 
KmnsBy.SOMo,  M1.M2;  Hughes 
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3  Bricksport  v.  Rockland,  56  Ke.  22, 23 ;  Tannton  v.  Plymouth^  15 
Mass.  203, 204 ;  Burr  v.  Wilson,  18  Tex.  3©/,  370. 

4  Supra,  n.  8.    But  see  White  v.  Henry,  24  Me.  631, 538. 

5  Nicholson  v.  Wllborn,  13  Ga.  467, 471 ;  Post,  47  Ind.  142, 143  j  Bart- 
lott  V.  Cowles,  15  Gray,  445,  443 ;  Force  v.  Fries,  18  N.  J.  Eq.  204,207> 
aas;  Cummings,  11  Pa.  St  272, 274  ;  Jones  v.  Ward.  10  Yerg.  160,  171 ; 
Bnrr  v.  Wilson,  18  Tex.  337,  375;  Armstrong  v.  Waikup,  12  GratU 
008,613. 

6  Force  v.  Fries,  18  N.  J.  Eq.  204, 207 ;  supra,  n.  5. 

7  Burr  v.  Wilson,  18  Tex.  3G7, 375 ;  supra,  n.  5. 

8  Cummings,  11  Pa.  St.  272, 274. 

9  Fegan,  45  Cal.  170, 177. 

10  Cummings,  11  Pa.  St.  272, 274. 

11  McMorris  v.  Webb,  17  S.  C.  558, 562 ;  43  Am.  Bep.  629. 

12  Nicholson  V.  Wilborn,  13  Ga.  467, 470. 

13  Sims  V.  Bardoner,  86  Ind.  87,  97 ;  Adams  v.  Palmer,  61  Me.  480, 
48S  ;  Bool  V.  Mix,  17  Wend.  119, 129 ;  31  Am.  Dec.  285 ;  supra^  n.  1. 

14  Watson  v.  Billings,  8<)  Ark.  278,  280 ;  42  Am.  Rep.  1 ;  Adams  v. 
Palmer,  57  Me.  480,  488  ;  supra,  n.  1. 

15  Webb  V.  Hall,  35  Me.  336, 838 ;  Adams  v.  Palmer,  51  Me.  480, 483  ; 
Bool  V.  Mix,  17  Wend.  119, 133 ;  81  Am.  Dec.  285. 

16  Hughes  V.  Watson,  10  Ohio,  127, 184  ;  gt^[)ra,  n.  1. 

17  Glenn  v.  Clark,  53  Md.  680, 603, 604  ;  cases  ante,  {  271 ;  tupra,  n.  1. 

18  Greenwood  v.  Coleman,  84  Ala.  150,  154 ;  Sims  v.  Bardoner,  86 
Ind.  87, 90 ;  Low  v.  Long,  41  Ind.  586, 595 :  Phillips  v.  Green,  5  Mon.  344, 
aV) ;  Webb  v.  Hall,  85  Me.  336. 338  ;  Sanford  v.  McLean,  3  Paige,  117, 
121, 122  ;  Bool  V.  Mix,  17  Wend.  119, 130 ;  31  Am.  Dec.  285 ;  Card  v.  Pat- 
terson, 5  Ohio  St.  319,824 ;  Burr  v.  Wilson,  18  Tex.  367, 875. 

19  Cresinger  v.  Welch.  15  Ohio,  159,  191 ;  45  Am.  Dec.  566.  S.  P., 
Watson  V.  Billings,  88  Ark.  278, 280 :  Sims  v.  Bardoner,  86  Ind.  87,  90  ; 
Adams  v.  Palmer,  57  Me.  480, 488 ;  Vouse  v.  Norcums,  12  Mo.  549,  560, 
56't ;  51  Am.  Dec.  175 ;  Card  v.  Patterson,  5  Ohio  St.  319,  324 ;  miU, 
8  271. 

20  Zimmerman  v.  Schoenfeldt,  3  Hun,  692, 696. 

21  Wood,  2  Paige,  108  ;  2  Bish.  M.  W.  {  303.  But  see  Jones,  18  Me.  308, 
313  ;  30  Am.  Dec.  723. 

22  Po»<,  ch.  xxll., «  894-408. 

23  Scranton  v.  Stewart,  52  Ind.  68, 90. 

24  Buchanan  v.  Hubbard,  96  Ind.  1, 6. 

25  Scranton  t>.  Stewart, 52  Ind.  68,93;  infra,n.  28.  But  see  infra, 
n.  33. 

26  Miles  V.  Lingerman,  24  Ind.  385, 388 ;  Scranton  v.  Stewart,  52  Ind. 
08,  92  ;  Dodd  v.  Ben  thai,  4  Heisk.  601, 607 ;  ante,  {{ 14,  62,  66, 68, 121. 

27  Miles  V.  Lingerman ,  24  Ind.  385, 388 ;  Williams  v.  Baker,  71  Pa.  St. 
476,483. 

28  Sims  V.  Everhart,  102  U.  S.  300,  309,  310 ;  Magee  v.  Welsh,  18  Cal. 
155,  159;  Sims  v.  Bardoner,  86  Ind.  87,91,  97;  Sims  r.  Smith,  86  Ind. 
677,  579 ;  Youse  i'.  Norcums,  12  Mo.  549, 564  ;  61  Am.  Dec.  175 ;  Dodd  v. 
Benthal,4  Heisk.  601, 607  ;  Matherson  v.  Davis,  2  Cold.  443, 448-450. 

29  Hartman  v.  Kendall,  4  Ind.  401, 404. 
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80  Sims  V.  Everhart,  101  U.  S.  aoo,  811. 

81  Miles  V.  Lingerman,  24  Ind.  385, 388. 

32   Discussed  folly  poft,  eh.  xxlli.,{{400-423L 

•    33   See  Slihs  v,  Everbart,  102  U.  S.  300, 307 :  Scran  ton  v.  Stewart,  63 
Ind.  68, 99} ;  Strluirer  v.  Northwestern, 82  Ind.  100, 108. 

84  Dodd  V,  Benthal,  4  Helsk.  601, 607.  See  McIIvalne  v.  Kadel,  30 
How.  Pr.  Ifft,  19&. 

35  Barker  V.  Wilson,  4  Heislc  268, 263>2n. 

36  Yonse  v,  Norcnms,  12  Mo.  549, 564  ;  51  Am.  T>ec.  17o ;  Norcums 
v.  Cheatham,  21  Mo.  25, 29 ;  Boss  v.  Adams,  28  N.  J.  L.  160, 163.  CotUra, 
Jjow  V,  liOng,  41  Ind.  686, 507. 

37  Webb  V.  Hall,  85  Me.  336, 338. 

38  Buchanan  v,  Habbard,  96  Ind.  1, 3. 

80  Buchanan  v.  Hubbard,  96  Ind.  1,4  ;  Low*t).  Lonur,  41  Ind.  586, 600; 
Miles  V.  Lingerman,  24  Ind.  385, 387  ;  Markham  v.  Merritt,  8  Miss.  437, 
444. 

40  Sims  V.  Bardoner,  86  Ind.  87, 93 ;  Scrautou  v.  Btewart,  52  lud. 
68, 96 ;  su2frat  Q.  28. 

41  Adams  v.  Palmer,  51  Me.  480, 480. 
.    42   JtMti^, 


617  WIIXS  OF  MARRIED  WOMEN.  {  840 

CHAPTER  XX. 

WHtLS  OF  MARRIED  WOMEN. 

i  340.  Testamentary  law  as  applied  to  married  women. 

{  341.  Wills  of  married  women  at  common  law,  generally. 

{  342.  Wills  of  married  women  at  common  law,  exceptions. 

i  843.  Wills  of  married  women  in  equity. 

i  344.  Wills  of  equitable  separate  property. 

{  845.  Wills  of  married  women  under  statutes. 

{  34A.  Wills  of  statutory  separate  property. 

{  847.  Validity  and  operation  of  wills  distinguished. 

I  348.  Effect  of  husband's  consent  to  wife's  will. 

i  849.  Mutual  wills  of  husband  and  wife. 

{  350.  Gifts  eaiisa  inortU  of  married  women. 

i  851.  Bevocation  of  will  by  married  woman. 

{  352.  Wills  made  by  woman  before  her  marriage. 

{  853.  Wills  republished  after  dissolution  of  marriage. 

I  354.  Conflict  of  laws  as  to  wills. 

2  840.  Tm tamontary  law,  as  applied  to  married  women. 
— By  the  oommon  law,  before  the  statute  of  wills,  the 
right  of  testamentary  disposition  of  property  did  not 
extend  to  real  estate ;  and  as  to  personalty,  it  was  lim- 
ited, unless  the  testator  had  neither  wife  nor  children.^ 
This  statute  was  held  not  applicable  to  married  wo- 
men,^ because  they  were  regarded  as  without  will  of 
their  own,  and  under  the  power  of  their  husbands,'  and 
because  a  power  in  them  to  will  would  have  conflicted 
with  the  husband's  marital  rights.*  As  to  personalty, 
they  had  no  power  to  will  independently  of  statute, 
because  such  property  vested  in  the  husband  abso- 
lutely by  marriage.^  Therefore,  a  married  woman's 
power  to  will  must  be  found  in  an  express  statute,*  or 
in  some  circumstances  which  relieve  her  of  the  disabil- 
ities of  coverture.^ 

1  Bedf.  wills,  8 ;  2  Blackst.  Com.  492 ;  poH^  {  345. 

2  Calyerlye,  Dyer,  854  b ;  Marston  v.  Norton,  5  N.  H.  205, 211 ;  poatt 
%  S41« 

H.  <fcW.-44. 


§J  841-342  WILLS  OF  MARRIED  WOMEN.  518 

8  Burton  v.  Holly,  18  Ala.  408,  411 ;  Marston  v.  Norton,  5  N.  H. 
205,211. 

4  Willock  V.  Noble.  Law  R.  7  H.  L.  580, 689, «». 

5  Cutter  v.  Butler,  25  N.  II.  343,  354, 356  ;  57  Am.  Dec.  330. 

6  Warner,  37  Vt  856, 3G8  ;  ixw^  2  315. 

7  WUlock  V.  Noble,  Law  II.  ?  H.  L.  580, 590  ;  prtst,  I  342. 

g  841.  Wills  of  marriod  women  at  oommon  law,  gener- 
ally.— At  oommon  law  the  will  of  a  married  woman 
was,  generally,  a  mere  nullity,^  because  by  marriage 
her  legal  existence  was  merged  in  that  of  her  hus- 
band ;  *  she  had  no  separate  disposing  power ; '  she  was 
not  suijuns;*  she  was  not  a  free  agent,*  but  was  under 
the  power  and  control  of  her  husband ;  *  her  incapacity 
depended  also  on  the  fact  that  she  had  nothing  to  dis- 
pose of,  it  is  said.^  The  disability  of  coverture  in  re- 
spect to  wills  differs  materially  from  that  of  iniancy, 
idiocy,  or  lunacy;*  and  though  it  be  removed,  any 
other  disability  will  remain.* 

1  Steadman  v.  Powell,  1  Addis.  58, 60 ;  Tucker  v.  Nnnan,  4  Man. 
&  G.  1049  ;  Fane,  16  Sim.  406  ;  Cutter  v.  Butler,  25  N.  H.  343,  350 ;  57 
Am.  Dec.  830;  Van  Winkle  v.  Bchoonmaker,  15  N.  J.  Bq.  l»5,  386; 
i/i/ra,  notes  2-7. 

2  Hood  V.  Archer,  1  McCord,  225, 228. 

8  WiUock  V.  Noble,  Law  R.  7  H.  L.  580, 589. 

4  Marston  v.  Norton,  5  N.  H.  205, 212. 

5  Wakefield  v.  Phelps,  37  N.  H.  295, 239. 

6  Adams  v.  Kellogg,  Klrby,  195,  196;  1  Am.  Dec.  18;  Barton  v. 
Holly,  18  Ala.  408, 411 ;  Marston  v.  Norton,  5  N.  H.  205, 211. 

7  WUlock  V.  Noble.  Law  R.  7  H.  L.  680, 603. 

8  IJarman  Wills,  38. 

9  Zimmerman  v,  Schoenfeldt,  3  Hun,  692, 698 ;  cuite,  {  339. 

J  842.  Wills  of  married  woman  at  common  law,  ezoep- 
tions. — At  common  law  a  married  woman  who,  o\\ing 
to  peculiar  circumstances,  had  the  capacities  of  a  /enime 
solCf^  could  make  a  will ;  *  as  where  her  husband  was 
civilly  dead,3  being,  for  example,  banished  for  life ;  *  but 
the  adultery  afid  desertion  of  her  husband  did  not  en- 
able her  to  make  a  will.*    So  when  she  was  acting  in  a 
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representative  capacity,  for  example,  as  executrix,  she 
could  make  a  will ;  *  or  where  she  was  acting  for  and  in 
the  place  of  another,  as  when  she  made  a  will  of  person- 
alty with  her  husband's  consent,'  or  under  a  power.^ 
For  there  is  no  question  of  the  right  of  a  married 
woman  to  execute  a  power  of  any  kind  ;^  she  may  will 
realty  even,  under  a  power  given  by  a  mere  agreement 
between  her  and  her  husband  befoi-e  marriage;**. and 
when  she  acts  under  a  power  the  whole  doctrine  of  dis- 
ability by  coverture  is  eliminated.**  In  executing  a 
power  she  need  not  conform  to  the  requirements  of 
married  women  statutes,*^  or  have  the  consent  or  join- 
der of  her  husband;"  she  may  execute  it  in  favor  of 
her  husband ;  **  her  mode  of  executing  it,  and  her  right 
to  do  so,  are  unaffected  by  married  women's  enabling 
acts.**  But  she  must  refer  to  the  power,  unless  the  will 
would  be  of  no  effect  otherwise ;  *®  and  a  power  "  to  sell, 
use,  or  exchange  "  is  not  a  power  to  will.*'  She  may 
revoke  a  will  made  under  a  power  by  another  subse- 
quent will.** .  But  any  paper  which  is  to  take  effect  as  a 
will  must  be  probated.*' 

1  Discussed  ante,  U  332-336. 

2  See  Cutter  v.  Butler,  25  N.  H.  343, 850-854 ;  m  Am.  Dec.  830. 

3  Coward,  4  Swab.  A  T.  46 :  34  Law  J.  Prob.  120 ;  Cutter  ?>.  Butler, 
25  N.  H.  343,  353 ;  57  Am.  Dec.  830.    Consult  Martin,  2  Rob.  405  ;  15  Jur. 
#88 ;  Coombs  V.  Queen,  2  Bob.  547;  18  Jur.  820;  Harrlngtou,29  Beav. 
24 ;  Franks,  1  Maule  A  S.  11 ;  7  Bing.  762  ;  Atlee  v.  Hook,  23  Law  J 
Cb.  770 ;  Gough  v.  Davles,  2  Kay  <&  J.  625, 627 ;  aniCt  {  334. 

4  Countess  v.  Prodgers,  2  Vem.  104, 105. 

5  Vreeland  v.  Ryno,  26  N.  J.  Eq.  160, 163. 

6  Hpdsden  v.  Lloyd,  2  Bro.  C.  C.  534, 543 ;  Adams  v.  Kellogg,  Kirbv, 
105, 197 ;  1  Am.  Dec.  18 ;  Ssammell  v.  Wilkinson,  2  East,  556, 557 ;  Wll- 
lock  V.  Noble,  Law  R.  7  H.  L.  580, 589 ;  Lee  v.  Bennett,  31  Miss.  110, 
126;  Cutter  v.  Butler,  25  N.  H.  343,  353;  57  Am.  Dec.  330 ;  West,  3 
Band.  373,  375. 

7  Marston  v.  Norton,  5  N.  H.  205, 210 ;  post,  i  348. 

8  Noble  V.  Willock,  Law  R.  8  Ch.  778,  787;  Ross  v.  Ewer,  3  Atk. 
ITjG,  160;  PicQuet  v.  Swan,  4  Mason.  443,  461 ;  Anderson  v.  Miller,  6 
Marsb.  J.  J.  5«8,  573  ;  George  v.  Bussing,  15  Mon.  B.  558,  563  ;  Mory  v. 
Michael,  18  Md.  227, 241 ;  Schley  v.  McCeney,  36  Md.  267, 273 ;  Holman 
V.  Perry,  4  Met.  492, 498 ;  Osgood  v.  Breed,  12  Mass.  525,  532 ;  Cutter  v. 
Bntler,25  N.  H.  843, 354, 853, 358 ;  57  Am.  Deo.  330 ;  Bradlsb  v,  Glbbs  3 
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Johns.  Ch.  888,  MO;  Newlin  v.  Freeman,  1  Ired.  514,  820;  Jones  v. 
Shields,  14  Ohio,  SSO :  Wagner,  2  Ashm.  448,  461 ;  Barnes  t>.  Irwin,  2 
Ball.  19B,  201 ;  1  Am.  DecTzTS:  West,  10  8erg.  A  R.  44d,  447 ;  West, a 
Band,  m^  375 ;  Thomdlke  v.  Reynolds,  22  Gratt.  21;  anU,  {  208. 

9   Schley  v.  McCeney,  ao  Md.  267, 273. 

10  Bradlsh  v.  Qlbbs,  8  Johns.  Ch.  523, 540 ;  Barnes  v,  Irwin,  2  Dall. 
190, 203 ;  1  Am.  Dec  278  ;  West,  10  Serg.  A  R.  445, 447. 

11  Noble  V.  WUlock,  Law  R.  8  Ch.  778, 787. 

12  Schley  v.  McCeney,  36  Md.  267, 274. 

13  Schley  v.  McCeney,  36  Md.  207, 274 ;  antCf  {  206. 

14  Bradlsh  v.  Oibbs,  8  Johns.  Ch.  823, 540 ;  antSt  U  60, 208. 

15  George  v.  Bussing,  15  Mon.  B.  538, 663. 

16  Mory  v.  Michael,  18  Md.  227, 241 ;  ante,  1 206. 

17  Harris  V.  Harbeson,9BiiBli,397,402. 

18  Hawksley  v.  Barrow,  Law  R.  1  Pro.  A  D.  147, 182 ;  pogl,  {  SSL 

19  Stone  v,  Foraiyth,  2  Doug.  707 ;  Ross  v.  Ewer,  8  Atk.  156,  100'; 
Plcquet  V.  Swan,  4  Mason,  443, 461 ;  Cutter  v.  Butler,  25  N.  H.  343,  350 ; 
57  Am.  Dec.  330 ;  Newlin  v.  Freeman,  1  Ired.  514, 620. 

i  848.  WilU  of  married  womfliL  in  equity. — Since  courts 
of  equity  have  long  recognized  the  separate  existence 
and  separate  property  of  married  women,^  the  reasons 
for  the  incapacity  to  will  under  the  common  law  do  not 
exist  in  equity,*  and  married  women's  wills  of  equi- 
table and  separate  estate  are  very  common.'  So  wills 
which  are  valid  only  through  the  consent  of  the  hus- 
band are  sustained  only  in  equity.* 

1  Discussed  ante,  22  8, 42, 107-216. 

2  Bee  ante,  I  Ml, 

3  Ante,l20S;  pott,lM4. 

4  Bradlsh  v.  Glbbs,  8  Johns.  Ch.  523, 540 ;  poat,  8  348. 

2  844.  Wills  of  equitable  separate  estate. — As  to  a 
married  woman's  wiUs  of  her  equitable  separate  estate 
there  are  three  views,  corresponding  to  the  three  views 
of  her  power  over  such  estate  generally :  ^  (1)  That  she 
stands  towards  this  estate  precisely  as  a  femme  aole^ 
and  can  will  it,  be  it  real  or  personal;'  this  is  the 
English  and  the  common  view.'  (2)  That  she  has  over 
this  estate  only  the  powers  given  her  by  the  instru- 
ment creating  it,  and  can  will  it  only  under  a  powers 
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(S)  That  she  has  the  powers  of  a  femme  sole  over  the 
personalty  and  the  profits  of  the  resXty,  but  none  over 
the  realty  itself,  except  such  as  are  given  by  the  instru- 
ment creating  the  estate.^  Her  right  to  will,  when  it 
exists,  includes  the  right  to  destroy  the  husband's  cur- 
tesy,* to  will  to  the  husband  himself,^  and  to  appoint  an 
executor.' 

1  Diacussed  ante,  88  208, 208w 

2  Wfllock  V.  Noble,  Law  B.  7  H.  L.  580,  590 ;  Cotter  v.  Butler,  25 
N.  H.  343, 351 ;  27  Am.  Dec.  830 ;  Bradlsh  v.  Glbbs,  8  Jobns.  Ch.  623, 640; 
Barnes  v,  Irwin,  2  DalL  199,  203 ;  1  Am.  Dec.  278  ;  in/ra,  d.  3 ;  antet 
{206. 

3  Taylor  v.  Meade,  4  DeGex,  J.  <fe  8. 607, 607 ;  Pride  v.  Bubb,  Law 
B.  7  Cb.  64, 63 ;  Ck)oper  v.  McDonald,  7  Cb.  D.  288.  296 ;  Bicb  v.  Cock- 
ell,  9  Yes.  869,  374 :  Hall  v.  Waterbouse,  6  Giff.  64,  68 ;  Brabam  v. 
Burcbell,  3  Addis.  843, 363 ;  Pool  v.  Blakle,  63  111.  495, 602 ;  Micbael  v. 
Mory,  12  Md.  158, 169 ;  tupra,  n.  2  ;  ante,  8  208. 

4  Wagner,  Asbm.  448, 451 ;  ante,  88  206, 342. 

5  West,  3  Band.  873, 375 ;  ante,  8  208. 

6  Cooper  v.  McDonald,  7  Cb.  D.  288, 296 ;  Pool  v.  Blakle,  85  111.  485, 
£02, 503 ;  wUe,  88  1^7, 212. 

7  Burton  v.  Holly,  18  Ala.  406, 411, 412 ;  ante,  8  60. 

8  CburcbiU  v.  Dibbeu,  9  Sim.  447, 452. 

i  845.  WilU  of  married  womaiL  nndor  statutes. — Gen- 
eral statutes  as  to  wills  do  not  affect  the  capacity  of 
married  women.^  A  statute  authorizing  a  wife  to  will 
generally  has  been  held  not  to  authorize  a  will  to  her 
husband ;  ^  but  the  soundness  of  this  rule  is  question- 
able.' A  statute  authorizing  her  to  will  her  *^  separate 
property"  includes  whatever  property  the  legislature 
may  afterwards  declare  separate.^  A  separate  prop- 
erty act,  which  says  nothing  as  to  wills,  does  not 
authorize  wills,^  though  a  contrary  view  is  sometimes 
taken.*  A  statute  which  authorizes  conveyances  by 
implication  excludes  wills.^  An  enabling  act  does  not 
take  away  the  power  to  execute  a  will  in  accordance 
with  the  common-law  rules.'  A  statute  which  is  de- 
claratory of  the  common  law  is  construed  in  accord- 
ance therewith,  so  that  when  the  husband's  consent  is 
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required  a  particular  consent  is  meant.'  A  statute  pro- 
hibiting a  husband  from  witnessing  his  wife's  will 
does  not  render  it  unlawful  for  him  to  be  present  when 
she  executes  herwill.^^  These  statutes  are  said  to  be 
strictly  construed,^^  but  this  rule  must  be  taken  with 
qualifications." 

1  Adams  v.  Kellogr^i  Kirby,  195,  196 ;  1  Am.  Dec.  18 ;  Baker  v. 
Chastaiig,  18  Ala.  417, 423 ;  Keese  v.  Cochran,  10  Ind.  195, 197 ;  Osgood 
V.  Breed,  12  Mass.  525, 6:i0 ;  Marstou  r.  Norton,  5  N.  H.  205, 210 ;  Cutter 
V.  Butler,  28  N.  H.  m,  362  ;  67  Am.  Dec.  330 ;  Wakefield  v.  Phelps,  37 
N.  H.  295,  300 ;  ante,  1 13.  But  see  Noble  v.  Enos,  19  Ind.  42,  44 ; 
Beunett  v.  Hutchiusou,  11  Kan.  398, 410 ;  Allen  v.  Little,  5  Ohio,  65>. 

2  Fetch  V.  Bralnard,  2  Day,  163, 189 ;  Wakefield  v.  Phelps,  37  N.  H* 
295,305. 

8   Wakefield  v.  Phelps,  37  N.  H.  295, 302 ;  anU»  I  SO ;  post,  I  34a 

4  Emmert  v.  Hays,  89  111.  1, 13, 14. 

5  Cain  v.  Bunkley,  35  Miss.  119, 145;  Compton  v.  Plerson.  28  N.  J» 

Eq.  229, 2:n  ;  Naylor  v.  Field,  29  N.  J.  L.  281,  288. 

6  Mosser,  32  Ala.  551, 655.    Consult  ante,  {^  236, 24a 

7  Harker  v.  Elliott,  3  Har.  (Del.)  51, 59.    Compare  €tnlet  {  204. 

8  Buchanan  v.  Turner,  26  Md.  1, 7. 

9  Kurtz  V.  Baylor,  20  Pa.  St  205, 209. 

10  Dickinson,  61  Pa.  St.  401, 406. 

11  Compton  V.  Plerson,  28  N.  J.  £q.  229, 231. 

12  Discussed  anUt  {  16. 

i  846.  Wills  of  statutory  separate  property. — In  most 
of  the  States  the  separate  property  acts  provide  for  the 
willing  of  separate  property.*  Whether  a  statute  which 
says  nothing  of  disposition  by  will,  but  secures  her 
property  to  her  as  a  femme  sole,  enables  her  to  will  it, 
is  doubtful,*  the  decisions  not  being  directly  in  point, 
as  those  relating  to  equitable  property  are.'  But  few 
cases  seem  to  have  arisen,  and  some  of  them  are  cited 
hereunder.* 

1  See  ante,  {  218 ;  3  Jarman  on  Wills. 

2  Fin,  Mosser,  32  Ala.  561, 555.  Cofntrck,  Cain  v.  Bunkley,  35  Miss. 
119, 14.5 ;  Naylor  v.  Field.  29  N.  J.  L.  287,  288 ;  Compton  v.  Plerson,  28 
N.  J.  £q.  229.  231 ;  ante,  \  24a 

3  See  mite,  2  344. 

4  Mosser,  82  Ala.  551,  555;  Harker  v.  Elliott,  3  Har.  (Del.)  51, 59; 
Cavenangh  v.  Alnchbacker,  38  Ga.  500,  607 ;  Urquhart  i».  Oliver,  ai 
Ga.  344, 347  ;  Emmert  v.  Hays,  89  111.  1,  13,  14 ;  TuUer,  79  111.  99,  101 J 
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I  S4T.  Tili^^  utd  opoation  of  willi  distingnulied. — 
A  distinction  must  be  made  between  the  validity  and 
the  operation  o(  a  married  woman's  will.  At  common 
law  she  could  not  will,  first,  because  she  had  no  legal 
capacity,'  and  second,  because  during  lier  husband's 
life  she  had  no  property  for  a  will  to  act  upon ; '  and  on 
the  one  hand  we  find  her  wills  sustained  when  she  baa 
no  capacity,  as  where  she  disposes  of  ber  husband's 
property,  whether  held  in  her  right,'  or  in  his  own,* 
with  his  consent,''  while  on  the  other  we  find  a  per- 
fectly valid  will  inoperative  as  to  certain  property,  for 
example,  to  property  which  passes  to  her  husband  by 
survivorship.'  It  would  seem  tbat  when  her  power  to 
will  is  given  by  the  instrument  or  statute  which 
secures  tJie  property  to  her  separate  use,  she  can  will 
the  whole  of  the  same  and  defeat  the  marital  rights  of 
her  husband;  hut  thai  when  her  incapacity  to  will  is 
removed  by  statute  generallv,  her  will  operates  only  so 
far  as  It  does  not  conflict  with  the  marital  rights  of  her 
husband.'  In  probating  a  married  woman's  will.  Its 
operation  must  be  limited  to  the  kinds  of  property 
Trhich  it  is  in  her  power  to  dispose  of.' 
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9  Btrood  V.  Connelly,  83  Gratu  217,  221.  Compare  Alsop  v.  Mc- 
Arthur,  76  111.  20, 25. 

7  See  Cooper  v.  McDonald,  7  Ch.  DIv.  28S,  296 ;  Pool  v.  Blakle,  53 
IlL  495,  502,  60S. 

8  See  Clarice,  70  Pa.  St  876, 377 ;  anUt  I  345. 

0  Wlllock  V.  Noble,  Law  R.  7  H.  L.  580, 590, 597 ;  Cutter  v.  Butler, 
25  N.  H.  343, 880 ;  57  Am.  Bee.  880i 

1  848.  Efbet  of  hnibuid'a  oonient  to  wife's  will. — A 
husband  cannot,  by  his  consent,  give  his  wife  any  per- 
sonal capacity  to  make  a  will,  for  the  status  of  married 
women  depends  on  the  law  and  not  on  contract ;  ^  the 
most  his  consent  can  do  is  to  enable  her  to  dispose,  by 
will,  of  property  belonging  to  him,  in  his  own  right,* 
or  in  her  right,  as  her  husband.'  Therefore,  at  common 
law,  wliile  a  will  of  personalty  made  by  a  married 
woman,  with  her  husband's  consent,  served  to  carry 
the  property  to  the  legatees,*  since  a  wife's  personalty 
vests  absolutely  in  her  husband  by  marriage,  and  he 
may  do  with  it  as  he  pleases,^  yet  he  has  no  such  inter- 
est in  her  realty,  and  she  could  not  dispose  of  real 
estate  even  by  a  will  made  with  his  consent,*  this  hav- 
ing no  effect  as  against  the  heir,^  or  even  against  him 
as  to  his  life  interest.'  Of  course  a  different  role  pre- 
vailed if  his  consent  took  the  form  of  a  power,*  or  of  a 
settlement  of  property  to  the  wife's  equitable  separate 
use.^^*  For  a  husband  may,  even  by  his  will,  empower 
his  wife  to  dispose  of  his  property  by  her  will,  and  a 
will  made  during  coverture  under  such  power  is  a  g^ood 
execution  thereof  .^^  So  that  when  a  wife  makes  a  will 
which  is  valid  by  virtue  of  her  husband's  consent,  she 
makes  it  simply  as  his  agent  ;^'  and  she  must  be 
specially  authorized  to  make  the  will  in  question,"  a 
general  consent  not  being  sufficient,^*  and  knowledge 
on  the  part  of  the  husband  of  the  contents  of  the  will 
being  necessary."  The  assent  may  be  given  during  or 
after  coverture,**  orally  or  in  writing,*^  and  may  be 
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proved  direotly  or  indirectly,"  tw,  for  example,  by  the 
fact  tbat  the  will  was  in  hta  handwriting  ;>*  the  usual 
and  proper  mode  1b  hj  her  assenting  to  the  probate  of 
the  trill.'*  The  assent  is  geaeraU;  revocable  by  the 
bueband,  at  pleaanre,  nntU  probate;"  it  is  revoked  by 
hia  death,"  and  he  must,  therefore,  survive  her  to  reii' 
der  the  will  good."  l^ewill  must  be  probated,"  and 
the  hnrtiand  should  assent  to  the  probate ;  <*  if  he  does 
so,  he  cannot  afterwards  revoke  his  canBent.**  (It  Is 
said,  even,  tbat  he  cannot  revoke  any  consent  given 
after  his  wife's  death.")  But  he  may  render  hia  assent 
irrevocable  by  a  contract  on  valuable  consideration," 
or  under  seal,"  and  he  may  by  hia  conduct  estop  him- 
self from  denying  his  consent.'*  When  the  will  ia 
valid  without  the  husband's  consent,  by  assenting 
thereto  he  waives  his  rights  Inconsistent  with  the  pro- 
visions of  the  will."  Whether  a  statute  which  requires 
the  husband's  oonsent  to  hie  wife's  will  renders  a  will 
made  witbont  such  oonsent  invalid^  or  simply  inopera- 
tive as  to  the  hneband's  interest,"  must  depend  on  the 
wording  of  (he  act  itself."  Generally,  under  the  stat- 
utes, bis  assent  Is  not  necessary  for  any  purpose." 

1    St.  John,  II  Vh.  3i.ai,W,  Btevvt  IL  A  a  )  13U 


y.  t  C.  631.  W3,  ill ;  atcvcii.H  «.  noB^yi;, 


Am!'' bee.  Wt 


Miborn  p.  BMDtaeldei,  SI  N.  H,«M,4iti  Uiuuoa  i. 

M,  ^01  Vui  Winkle  v.  BohooninakEr,  is  N.  3.  Sq-  »M,  "sa ;  Bradtab 

laniwv.  Irwin, IDbII.^, Ml;  lAia.  Dec.  171  j  Hnoller.  Hfyaoiaa, 
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5  DiaccuBsed  ante,  {}  163-183. 

6  Adams  t».  Kellogg,  Klrby,  195,  196 ;  1  Am.  Dec.  18 :  Baker  t^. 
Chastang,  18AIa.417,423;  Lee  v.  Bennett,  31  Mbm.  119,  126;  Sanborn 
V.  Batcheirler,  57  N.  H.  426, 431 ;  Marston  v.  Norton,  5  N.  H.  205,  210 ; 
Newlin  V.  Freeman,  1  Ired.  514, 520. 

7  Wagner,  2  Ashm.  445, 453. 

8  This Isassamed  In  cases nqmh  n.  6. 

9  West,  10  Serg.  A  R.  445, 447  ;  antCt  {  342. 

10  Cutter  V.  Butler,  25  N.  H.  343, 353 ;  57  Am.  Dec  330 ;  anU,  I  344. 

11  Thorndike  v.  Reynolds,  22  Gratt.  21, 20. 

12  Consult  oiKe,  {  »I2. 

13  Cutter  v.  Butler,  25  N.  H.  343, 357 ;  57  Am.  Dec.  330 ;  infra,  n.  14. 

14  Rex  V.  Betlesworth,  2  Strange,  891 ;  WlUock  v.  Noble,  Law  R. 
7  H.  L.  580,  597  ;  George  v.  Bussing,  15  Mon.  B.  658,  663 ;  Jones  v. 
Brown,  34  N.  H.  430,  446;  Cutter  v.  Butler,  25  N.  H.  343,  351 ;  57  Am. 
Dec.  330  ;  Kurtz  v.  Saylor,  20  Pa.  St.  205,  209. 

15  Wlllock  V.  Noble,  Law  R.  7  H.  L.  580, 590. 

16  Van  Winkle  V.  Schoonmaker,  15  N.  J.  £q.  384, 386. 

17  Reed  v.  Blalsdell,  16  N.  H.  194, 202 ;  41  Am.  Dec.  722 ;  sujyray  n.  16. 

18  Van  Winkle  v.  Schoonmaker,  15  N.  J.  Eq.  384,  386 ;  Cutter  v. 
Butler,  25  N.  H.  354,  357  ;  67  Am.  Dec.  330. 

■  19   Grlmke,  1  Desaus.  £q.  366, 381. 

20  West,  3  Rand.  373,  375 ;  in/ray  notes  25, 26. 

21  Adams  »».  Kellogg,  KIrhy,  195.197;  1  Am.  Dec.  18;  George  v. 
Bussing,  15  Mon.  B.  558, 663 ;  Van  Winkle  v.  Schoonmaker,  15  N.  J. 
£q.  384,  387. 

22  Noble  v.  WUlock,  Law  R.  8  Ch.  778, 789, 79a 

23  Wlllock  V.  Noble,  Law  R.  7  H.  L.  580,  691, 597 ;  1  Redf.  Wills,  25. 
•  24    SchuU  V.  Murray,  32  Md.  9, 16  ;  anU,  {  342. 

25  George  v.  Bussing,  15  Mon.  B.  558, 663 ;  Lee  v.  Bennett,  31  Miss. 
119, 126  ;  West,  3  Rand.  373,  375. 

26  Lloyd  v.  Hodsden,  2  Bro.  C.  C.  534,  543 ;  Fane,  16  Sim.  406 ;  Maas 
V.  Sheffield,  I  Rob.  364  ;  10  Jur.  417,418  ;  Van  Winkle  v.  Schoonmaker, 
15  N.  J.  £q.  384,  388  ;  Wagner,  2  Ashm.  448, 453. 

27  Cutter  v.  Butler,  25  N.  H.  343,  857, 358 ;  57  Am.  Dec.  330. 

28  Lloyd  v.  Hodsden,  2  Bro.  C.  C.  534,  543,  544 ;  Van  Winkle  v, 
Schoonmaker,  15  N.  J.  £q.  384,  386. 

29  Fisherv.  Kimball,  17  Vt.  823,828, 

30  Van  Winkle  v.  Schoonmaker,  15  N.  J.  Eq.  384,  388. 

31  George  r.  Bussing,  15  Mon.  B.  658, 563 ;  Beal  v.  Storm,  26  N.  J. 
Eq.  373, 378 ;  McBride,  81  Pa.  St.  303, 306. 

32  As  to  this  distinction  see  antCt  I  347. 

33  Compare  Schley  v.  McCeney,  38  Md.  267,  273,  and  Vreeland  v. 

Ryno,  20  N.  J.  Eq.  160, 102. 

84    Urquhart  v.  Oliver,  66  Ga.  344, 846 ;  ante,  U  345,  846. 

i  849.  Mntnal  wills  betweon  husband  and  wife. — There 
Is  nothing  to  prevent  a  husband  willing  his  property 
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to  his  wife,^  and  if  a  married  woman  can  make  a  will 
at  all,  there  is  generally  nothing  to  prevent  her  making 
a  will  in  favor  of  her  husband.'  It  has  been  held  that, 
under  a  statute  providing  that  the  will  of  a  wife  should 
not  affect  the  interest  in  her  property  of  her  husband, 
she  could  not  make  a  will  to  him,"  and  that  a  general 
act  empowering  her  to  will  did  not  authorize  wills  to 
her  husband ;  *  but  as  the  unity  of  husband  and  wife 
has  ceased  when  the  will  takes  effect,  tlie  same  reasons 
which  render  contracts  between  husband  and  wife  in- 
valid do  not  prevail,  and  this  construction  of  statutes  is 
hardly  reasonable  ;^  and  a  wife  can  wUl  to  her  husband 
under  a  power,*  or  as  respects  her  equitable  separate 
estate.^  So  joint  and  mutual  wills  of  husband  and  wife 
are  valid.^  But  either  husband*  or  wife^®  may  put  his 
wife  or  her  husband  to  an  election  to  take  under  the 
will  or  under  the  law ;  and  in  many  States  there  are 
statutes  expressly  referring  to  wills  between  husband 
and  wife.^^  A  statute  cannot,  after  the  death  of  one 
of  the  parties,  rectify  a  mistake  whereby  in  mutual 
wills  the  husband  signed  the  wife's,  and  the  wife  the 
husband's." 

1  Burdeno  v.  Amperse,  14  Mich.  90, 93 ;  ante,  I  SO. 

2  See  Morse  v.  Thompson,  4  Cush.  562,  667 ;  a>i/e,  }  50. 

3  Morse  v.  Thompson,  4  Cush.  562, 565. 

4  Wakefield  v.  Phelps,  37  N.  H.  295,  305 ;  ante,  {  50. 

5  Burdeno  v.  Amperse,  14  Mich.  90,  93;  Morse  v.  Thompson,  4 
Cush.  562,  567. 

6  Bradlsh  v.  Glbbs,  8  Johns.  Ch.  523  535 ;  ante,  S  342. 

7  Burton  v.  Holly,  18  Ala.  408, 411,  412  ;  ante,  {  344. 

8  Wyche  v.  Clapp,  43  Tex.  543, 648,  549. 

9  See  ante,  2S  273, 275. 

10  See  Huston  v.  Cone,  24  Ohio  St.  20 ;  Clarke,  79  Pa.  St.  878. 

11  See  Ames,  33  La.  An.  1317, 1329 ;  ante,  {  50. 

12  Alter,  67  Pa.  St.  341, 346 ;  5  Am.  Bep.  438 ;  ante,  {  23. 

J  350.    Oifto   oansa   mortis   of  married  women. — The 
principles  applicable  to  wills  of  married  women  seem 
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generally  applicable  to  their  gifts  causa  mortU.^  A  wife 
may  make  a  donatio  mortis  eatisa  of  her  equitable  sep- 
aiate  estate,'  or  of  any  of  her  personalty  with  her  hus- 
band's consent,"  and  she  may  make  such  a  gift  to  her 
husband  himself.^  But  she  cannot,  of  course,  give 
away  what  she  has  previously  disposed  of.^ 

1  Jones  V.  Brown,  34  X.  H.  439, 448. 

2  KIlby  V.  Godwin,  2  Del.  Ch.  61, 71. 
8   Jones  v.  Brown,  34  X.  H.  430, 448. 

4  Caldwell  v.  Renf ew,  38  Vt.  213, 2ia. 

5  Lawrence  v.  Bartlett,  7  Allen,  36, 88. 

J  851.  Bevocatlon  of  will  by  married  woman. — The 
same  capacity  is  required  to  revoke  a  will  as  to  execute 
it,^  and  it  is  because  a  married  woman  cannot  revoke  a 
will  at  common  law  that  marriage  itself  works  a  revo- 
cation.' Any  valid  will  made  during  coverture  re- 
vokes all  other  wills,  so  far  as  they  are  inconsistent 
with  it.'    If  she  may  make  a  will  she  may  revoke  one.^ 

1  Mosser,  82  Ala.  651, 5S6. 

2  Morton  v.  Onion,  45  Vt  14S,  153 ;  fxwf ,  {  8SZ. 

8   Hawksley  v.  Barrow,  Law  B.  1  Pro.  A  D.  147, 182. 
4    Moflser,  32  Ala.  651, 666. 

§  852.  Wills  of  married  women  made  before  marriage.  — 
A  will  made  before  marriage  by  a  woman  was  at  com- 
mon law  revoked  by  her  marriage.^  This  rule  has 
been  said  to  rest  on  the  following  grounds :  (1)  That  as 
she  could  not  make  a  will  during  coverture,  her  ante- 
nuptial will  ceased  on  maniage  to  be  ambulatory,' 
which  is  contrary  to  the  nature  of  wills.*  (2)  That  by 
marriage  her  power  to  dispose  of  her  property  was 
taken  away,^  and  her  husband's  rights  attached  by 
operation  of  law.'  (3)  That  marriage  worked  so  great  a 
change  in  her  condition  that  the  law  would  presume 
that  she  had  not  meant  her  will  to  operate  in  case  of 
her  marriage.^    Whatever  the  grounds  were,  there  was 
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no  queation  at  common  law  but  that  her  will  was  re- 
voked; but  whether  modern  statutes,  securing  to  her 
her  separate  property  or  authorizing  her  t«  dispose  of 
her  property  by  will,  indirectly  repeal  this  rule  Is  dis- 
puted.' On  the  one  liand,  it  la  said  that  by  these  stat- 
utes her  will  Is  no  longer  ambulatory,'  and  her  rights 
to  her  property  are  full,'"  and  that  therefore  the  reasons 
for  the  rule  at  common  law  are  gone  and  the  rule  must 
go  also;"  that  marriage  alone  does  not  work  a  revo- 
cation, because  it  does  not  do  so  in  the  case  of  a  man ; 
and  that  a  will  is  revoked  only  by  marriage  and  birth 
of  issue."  On  the  other  hand,  it  is  said  that  it  is  per- 
fectly consistent  with  the  legislative  intent  in  passing 
these  statutes  tliat  antenuptial  wills  should  be  gov- 
erned by  the  previous  rule ; "  and  that  the  rule  that  a 
will  Is  not  revoked  by  marriage  alone,  but  only  by  mar- 
riage and  birth  of  issue,  is  not  a  reasonable  one,  and 
should  not  be  applied  to  married  women  unless  ex- 
pressly adopted  by  statute."  In  many  Stales  the  rule 
that  marriage  alone  revokes  any  will  is  adopted  by 
statute,'*  and  where  this  rule  was  adopted  by  statute 
only  as  to  married  women,  statutes  afterwards  passed 
increasing  the  powers  and  capacity  of  married  women 
do  not  repeal  it."*  The  rule  at  common  law  applied  to 
cases  where  the  wife  survived  her  husband,"  but  not  to 
wills  made  under  and  by  virtue  of  a  powtr," 

4  K.  ^4§V:H^d"»'i.  L.      '  '   ";.'illi;sM°?"'erni,^* 

wonmlUch,  8.  C  Oct  is-^y  ■  \-.  is  Leiil.,L.  J.  «!! 

Compton'e.  PlrSon,  at  J^-t"  I    ,  ■    ;  ;i :  Urowfi' r.'ciBrtj^TT 
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5   Morton  v.  Onion,  45  Vt  145, 153  ;  tuproy  n.  8. 
5   Discussed  ante,  22  Ml-183. 

7  Brown  v.  Clark,  77  N.  Y.  869, 873, 874 ;  Swan  v.  Hammond,  19 
Cent  L.  J.  431, 432.    See  Taller,  79  III  99, 102. 

8  See  prot  TuUer,  79  111.  99, 101, 103 ;  Noyes  v.  Southworth,  supra, 
n.  1 ;  Allen  v.  Fellows,  tupra,  n.  1 ;  Morton  v.  Onion,  45  Vt.  M5, 153. 
See  contra,  Swan  v.  Hammond,  tiipra,  n.  1 ;  Brown  v,  Clark,  77  N.  Y. 
Sda,  :J73,  :i74. 

9  Morton  v.  Onion,  45  Vt.  145, 153 ;  ntpra,  n.  8. 

10  Tuller,  70  111.  99, 101  ;  arUe,  U  217-243. 

11  Noyes  v.  Southworth,  ntpra,  n.  1 ;  cases  cited  pro,  supra,  n.  8. 

12  Tuller,  79  111.  99, 103, 105 ;  Tyler,  19  111.  151 ;  supra,  n.  11. 

13  Swan  t>.  Hammond,  supra,  n.  1 ;  Brown  v.  Clark,  77  N.  Y.  3©, 
374. 

14  Swan  v.  Hammond,  supra,  n,  L 

15  See  19  Cent.  L.  J.  432. 

16  Brown  v.  Clark,  77  N.  Y.  360,  373,  374  ;  Loomis,  51  Barb.  257, 259. 

17  Cotter  v.  Layer,  2  P.  Wms.  623, 624  ;  Oarrett  v.  Dabney,  27  MLss. 
835,343L 

18  Logan  v.  Bell,  1  Com.  B.  878, 886 ;  Noyes  v.  Sonth worth,  20  N.  W. 
Rep.  891.    Compare  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  540, 644. 

}  858.  BepnUioatioii  of  nuurried  women's  wills  after  dis- 
solution of  marriage.  — A  will  made  before  marriage  and 
revoked  by  marriage  is  not  revived  by  the  death  of 
the  husband,  but  must  be  republished.^  A  valid  will 
made  during  coverture  remains  valid ,  and  does  not 
have  to  be  republished  when  the  marriage  is  dissolved.' 
An  invalid  will  made  during  coverture  does  not  become 
valid  when  the  husband  dies;'  the  widow's  intention 
to  adhere  thereto  will  not  suf^ce ;  *  nothing  can  give  it 
efficacy  save  a  republication.^  A  republication  means 
a  re-execution,  with  all  the  formalities  required  by  law.' 
A  codicU  duly  executed  is  a  republication.^  The  deliv- 
ery by  a  widow  of  a  will  executed  during  coverture  has 
been  held  to  make  a  valid  will.'  The  death  of  the  hus- 
band revokes  a  will  made  with  his  consent  at  common 
law.' 

1  Cotter  V.  Layer,  2  P.  Wms.  623, 624  ;  Oarrett  v.  Dabney,  27  Miss. 
835, 343 ;  ante,  i  352.    C&ntra,  Wood  v.  Bullock,  8  Hawks,  298. 800. 

2  Thorndlke  v  Reynolds,  22  Qratt  21, 38. 

3  Osgood  V.  Breed,  12  Mass.  525, 530. 
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4  WiUock  V,  Noble,  Law  R.  7  H.  L.  680, 591. 

5  Ossrood  V.  Breed,  12  Mass.  523, 590. 

6  WUlock  V.  Noble,  Law  R.  7  H.  L.  580, 697. 

7  KarU  v.  Saylor,  20  Pa.  St  205, 209. 

8  Miller  v.  Brown,  2  Hagg.  Ecc.  200. 

9  Noble  V.  WUlock,  Law  B.  8  Ch.  778, 789, 790 ;  anU,  {  848. 

i  854.  Confliot  of  laws  as  to  wUIb.— Wills  of  real  es- 
tate are  governed  by  the  law  of  the  State  where  the 
lands  lie,  wills  of  personalty  by  the  law  of  the  testator's 
domicile.^  The  validity  and  effect  of  the  will  of  a  mar- 
ried woman  depends  on* the  law  wiiich  exists  at  the 
time  of  her  death,'  though  its  validity  had  been  held  to 
depend  on  the  law  existing  at  the  time  of  its  execution.' 

1  1  Jarman  Wills,  ch.  1 ;  antet  {{  80-36. 

2  Wakefield  v.  Phelps,  S7  N.  H.  295, 906 ;  attte,  {  36. 

3  KarU  v.  Bailor,  20  Pa,  St.  205, 209 ;  anUt  (  36 
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CHAPTER  XXI. 

CONTRACTS  OP  MARRIED  WOMEN. 

Art.  I.    The  General  Principles,  §?  355-368. 

II.    Effect  of  Statutes,  Generally,  gj  36^-378, 
III.    Special  Kinds  of  Contracts,  ??  37»-393. 

Article  I.— The  General  Principles. 

{  855u  The  word  "  contract "  defined  and  explained. 

2  3jd.  Iiaw  of  contracts  as  aflfected  by  coverture. 

{  357.  Contracts  of  married  women  at  common  law,  generally. 

{  S38.  Contracts  of  married  women  at  common  law,  exceptions. 

2  353  Contracts  of  married  women  in  equity. 

2  360.  Contracts  chargring  equitable  separate  property. 

{  SOL  Contracts  of  married  women  under  statutes. 

2  362.  Contracts  charging  statutory  separate  property. 

{  sax  Contracts  of  married  women  as  agents. 

I  284.  Contracts  of  married  women  through  agents. 

I  3ook  Contracts  of  married  women  mode  before  marriage. 

I  386.  Contracts  of  married  women  confirmed  after  coverture, 

{  367.  Contracts  between  husband  and  wife. 

I  868.  Invalid  contracts,  whether  void  or  voidable. 

J  855.  The  word  <<  contract  doflned  and  explained. — 
The  word  "contract"  as  used  in  this  chapter,  must 
bo  taken  to  cover  any  transaction  between  consenting 
parties.  It  includes  executory  contracts,  mere  prom- 
ises, and  executed  contracts,  such  as  deeds,  express 
and  implied  agreements,  and  contracts  in  personam^ 
binding  personally,  and  contracts  in  rem,  binding  on 
property.  In  this  chapter  the  general  rules  relating  to 
ail  contracts  of  married  women,  and  especially  execu- 
tory contracts,  are  discussed ;  in  the  next,  deeds  of 
married  women  are  separately  considered. 

§  353.  Law  of  contracts  as  afibctod  by  law  of  marriod 
women. — The  law  of  contracts  requires  that  there  shall 
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be  two  parties  at  least  to  every  contract,^  and  that  the 
parties  shall  be  capable  of  giving  their  consent.^  In  the 
first  of  these  rules,  since  at  common  law  husband  and 
wife  are  one  person,^  lies  the  main  reason  for  the  inva- 
lidity of  contracts  between  husband  and  wife ;  *  in  the 
second,  since  a  wife  is  said  at  common  law  to  have  no 
will  of  her  own,  but  to  be  under  the  power  and  control 
of  the  husband,*  lies  the  reason  for  the  invalidity  of  all 
contracts  of  married  women.*  As  the  unity  of  husband 
and  wife  has  been  gradually  encroached  upon  in  equity 
and  by  statute,  and  as  the  disabilities  of  married  women 
have  been  gradually  directly  and  indirectly  removed, 
the  number  of  contracts  which  a  married  woman  can 
make  has  been  gradually  growing.  But  so  blind  has 
been  legislation,  and  so  inconsistent  have  been  decis- 
ions, that  the  present  state  of  the  law  of  contracts  of 
married  women,  is  most  confused. 

1  Scarboroagh  v.  Watklns,  9  Mou.  B.  540, 545 ;  50  Am.  Dec.  528. 

'  2  Anson  Contracts,  p.  96. 

3  DIscustiM  ante,  22  39,  et  seq. 

4  White  V.  Wager,  25  N.  Y.  328, 323  ;  ante,  U  40-46. 

5  BurlCflgh  V.  Coffin,  22  N.  H.  118, 124  ;  52  Am.  Dec.  23« ;  ante,  I  331 ; 
post,  I  366. 

6  Martin  v.  Dwelly,  6  WencL  9, 12, 13 ;  21  Am.  Dec*  245 ;  post,  I  356. 

I  85t.  Contracts  of  married  women  at  coxftmon  law,  gen- 
erall;f .  — At  common  law,  generally,  all  contracts,  agree- 
ments, covenants,  promises,^  and  representations'^  of 
married  women  were  absolutely  null  and  void,^  at  law 
and  in  equity.*  The  grounds  of  their  invalidity  were 
that  a  married  woman  had  no  legal  existence,  being 
merged  in  her  husband  ;S  that  she  had  no  separate 
existence;''  and  that  she  had  no  consenting  capacil:^^, 
fl8  she  was  under  the  power  and  control  of  her  hus- 
band, and  his  wish  was  her  law.^  The  common-law 
l*uie,  although  for  the  greater  part  done  away  with  by 
equity  and  statutes,  still  so  far  exists  that  any  capacity 
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of  a  married  woman  to  contract  is  regardeu  as  excep- 
tional, and  the  grounds  thereof  must  be  alleged  and 
proved  by  one  setting  it  up.'  Married  women  are  still 
prima  facie  unable  to  contract  at  all.' 

1  Norris  V.  LantJB,  IS  Md.  280, 283 ;  Martin  v.  Dwell  y,  6  Wend.  9, 12 ; 
21  Am.  Dec.  246.  See  Batler  v.  Buckingham,  6  Day.  493,  HK  ;  5  Am. 
Dec.  174 ;  Patterson  v.  Lawrence,  90  111.  174, 179 ;  Rodemeyer  v.  Bod- 
man,  5  Iowa,  428,  427;  Haffgerty  v.  Corrl,  5  La.  An.  433;  Pond  v. 
Carpenter,  12  Minn.  430,  432 ;  Davis  v.  Fry,  15  Miss.  64,  67 ;  Waul  v. 
Kirkman.  25  Miss.  609,619;  Davis  v.  Smith,  75  Mo.  219, 225;  Sproyer 
V.  Nick^ll,  55  Mo.  264, 267;  Danner  v.  Berthold,  11  Mo.  App.  351,  358, 
859 ;  Franklin  v.  Beatty,  14  N.  J.  Eq.  462, 466 ;  Kelso  v.  Tabor,  SI  Barb. 
125, 128 ;  Groene  v.  Frondhof,  1  Disn.  504, 505 ;  Glidden  v.  Simpler,  62 
Pa.  St.  400,  404  ;  Farrar  v.  Bessey,  24  Vt.  89, 93L 

2  Keen  v.  Coleman,  39  Pa.  St.  209, 302 ;  Wilson  v.  Fuller,  60  How. 
Pr.  480, 481.  No  estoppel :  Danner  v.  Berthold,  11  Mo.  App.  351,  358, 
359  ;po»t,  {{368,415. 

3  Neef  v.  Redmon,  76  Mo.  195, 197 ;  post^  \  868. 

4  Pond  V.  Carpenter,  12  Minn.  430, 432 ;  poiU  \  880. 

6   Rodemeyer  v.  Rodman,  5  Iowa,  426, 427 ;  ant^t  \\  89, 831. 

6  Kelso  V.  Tabor,  52  Barb.  125, 128 ;  ante,  {  39. 

7  Sandford  v.  McLean,  3  Paige,  117, 122  ;  23  Am.  Dec.  773;  Martin 
V.  Dwelly,  6  Wend.  9. 12 ;  21  Am.  Dec.  245. 

8  Hinkson  v.  Williams,  41  N.  J.  Eq.  35,  37.  S.  P.,  Stillwell  v. 
Adams.  29  Ark.  346 ;  Way  v.  Peck,  47  Conn.  23 ;  Tracy  v.  Keith,  11 
Allen,  214,215;  West  v.  Laraway,  28  Mich.  464,467;  Pollen  v.  James, 
45  Miss.  129, 133 ;  Lewis  v.  Perkins,  36  N.  J.  L.  133 ;  Nash  v.  Mitchell, 
71  N.  Y.  199. 

9  Rodemeyer  v.  Rodman,  5  Iowa,  426, 428. 

I  858.  Contracts  of  married  women  at  eommon  law, 
ezceptionB. — Under  certain  circumstances  at  common 
law  married  women  had  the  capacities  of  unmarried 
women,*  and  could  therefore  contract  as  femmes  sole,* 
This  was  the  case  when  the  husband  was  an  alien  re- 
siding abroad,'  or  when  he  had  been  banished,*  or  had 
abjured  the  realm,*  or  was  civilly  dead.*  In  the  United 
States  a  permanent  departure  from  the  State,  and  re- 
nunciation of  his  married  rights  by  a  husband,  invests 
his  wife  with  the  capacities  of  a  femme  aole^  though 
whether  under  such  circumstances  she  can  make  a 
valid  deed  seems  to  be  disputed,*  Though  in  Texas 
mere  separation  if  permanent  is  sufficient  to  produce 
this  result,*  the  true  rule  seems  to  be  that  neither  de- 
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parture  from  the  State  alone,^®  nor  separation  alone,"  is 
sufficient ;  but  the  husband  must  have  both  renounced 
his  marital  rights  and  put  himself  permanently  beyond 
the  process  of  the  courts  of  the  State.^'^  The  effect  of  a 
divorce  a  mensa  et  thoro  is  different  in  different  States.^* 
A  married  woman  may  also,  as  agent, ^*  under  a  power, ^ 
and  in  representative  capacities,'*  contract  as  a  femme 
sole, 

1  Discussed  a}»te,  {}  332-398. 

2  Worthinsrton  v.  Cooke,  52  Md.  207,  307 ;  Bean  v.  Morgan,  4  Mo* 
Cord,  14a. 

8  Gallagher  v.  Delargy,  57  Mo.  29, 37. 

4  Bhea  v.  Benner,  1  Peters,  105, 107 ;  Stewart  M.  <fi;  D.  (  177. 

6  Mustek  V.  Dobson,  76  Mo.  624, 628.;  43  Am.  Bep.  780. 

6  Worthington  v.  Cooke,  52  Md.  297, 306 ;  antti  \  334. 

7  Musiok  V.  Dobson,  76  Mo.  624,  628  ;  43  Am.  Bep.  780  ;  Danner  v. 
Berthold,  11  Mo.  App.  851, 355 ;  Stewart  M.  ift  D.  ^  177 ;  ante,  k  332. 

8  Pro,  Gallagher  v.  Delanry.  57  Mo.  29, 37 ;  Danner  v.  Berthold,  11 
Mo.  App.  351, 355.  CoiUra,  Bhea  v.  Bhenner,  1  Peters,  105, 107 ;  Beck- 
man  V.  Stanley,  8  Nev.  257, 261. 

9  Davis  V.  Saladee,  57  Tex.  826, 327. 

10   Bogers  v.  Phillips,  8  Ark.  366 ;  47  Am.  Dec.  727. 

^  11  High  V.  Worley,  38  Ala.  196 ;  Chouteau  v.  Merry,  3  Mo.  254 ; 
Harris  v.  Taylor.  8  Sueed,  536, 538. 

12  Danner  v.  Berthold,  11  Mo.  App.  351,  355. 

13  Discussed  mite,  \  333 ;  Stewart  M.  <&  D.  {  449. 

14  Discussed  caUe,  \\  89, 98  ;  po»U  i  363. 

15  Martin  v.  Dwelly,  6  Wend.  9, 12  ;  21  Am.  Dec.  245  ;  potU  \  363. 

16  i\>«e,  {(  482-487. 

2  859.  Contracts  of  married  women  in  eqnity. — Inde- 
pendently of  statute,  a  married  woman's  personal  con- 
tracts are  no  more  binding  in  equity  than  they  are  at 
law ;  1  as  to  her  person  and  her  general  property  her 
contracts  are  absolutely  void,'  so  that  even  her  deed,  if 
not  properly  executed  at  law,  cannot  be  reformed,  cor- 
rected, or  enforced  in  equity.*  But  equity  recognizes 
the  separate  property  and  existence  of  married  women, 
and,  in  most  States,  a  wife  is  with  respect  to  such  prop- 
erty treated  as  a/emmc  5o2c,*  and  her  contracts  relating 
to  the  latter  are  enforced  in  a  proceeding  in  rem,^    It 
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has  been  said  that  equity  has  an  additional  jurisdiction 
to  prevent  frauds  by  married  women ;  *  and  a  mortgage 
which  the  mortgagor,  a  married  woman,  had  no  power 
to  make,  lias  been  sustained  in  equity,  when  it  was 
given  to  secure  the  purchase  money  of  property  which 
the  woman  occupied  and  enjoyed,  in  order  to  prevent 
injustice ; '  and  so  has  a  married  woman's  deed,  she 
having  received  the  purchase  money,  the  deed  having 
been  executed  after  she  had  obtained  a  divorce  which 
was  supposed  valid,  while  in  fact  void ;  ^  and  equity  has 
even  enjoined  her  from  recovering  property  which  had 
passed  out  of  her  possession  by  an  invalid  assignment, 
when  in  good  conscience  she  should  not  recover  it ;  • 
but  all  these  cases  are  exceptional,  a  married  woman  not 
being  estopped  generally  in  equity  even,^''  and  the  rule 
as  above  stated  is  well  settled."  Equity  will  not  compel  a 
married  woman  to  join  in  her  husband's  deed  according 
to  his  covenant."  But  husband  and  wife  are  not  one  per- 
son in  equity,  and  can  to  some  extent  contract  together." 

1  Vanghan  v.  Vanderstegen,  2  Drew.  165,  180 ;  Miller  v.  Newton, 
23  Cai.  HM,  5ftl ;  Butler  v.  Buckingham,  6  Day,  492, 501 ;  5  Am.  Dec.  174 ; 
Hodges  r.  Price,  18  Fia.  342,344;  Patterson  v.  Lawrence,  nO  111.  174, 
179  ;  32  Am.  Dec.  22  ;  Rodemeyer  v.  Rodman,  5  Iowa,  42fi,  427  ;  Norri.s 
V.  Lantz,  18  Md.  260,  209  ;  Jenne  v.  Marble,  37  Mich.  310,  323 ;  Ixwmis  v. 
Brush,  38  Mich.  40,  46 ;  Davis  v.  Smith,  75  Mo.  210,  224,  225 ;  Boatmen 
V.  Collins,  75  Mo.  280,  281 ;  White  v.  Wager,  25  N".  Y  328,  334. 

2  Rodemeyer  v.  Rodman,  5  Iowa,  42fi,  427 ;  Davis  v.  Smith,  75  Mo. 
219,  224,  225. 

3  Loomis  V.  Brush,  %  Mich.  40,  46 ;  past,  ^  363. 

4  Rodemeyer  v.  Rodman,  5  Iowa,  426, 427 ;  ctnte,  i  2a\ 

5  Paw  ley  v.  Vogel,  42  Mo.  291,  302  ;  awte,  U  206-208. 

6  Cahill  V.  Martin,  7  Irish  Law  Rep.  361, 379. 

7  Glass  V.  Warwick,  40  Pa.  St.  140, 145.  See  cotUin,  Riley  v.  Pierce, 
oOAla.  9:i. 

8  Reis  V.  Lawrence,  63  Cal.  129, 135 ;  36  Am.  Rep.  762. 

9  Patterson  v.  Lawrence,  90  111.  174, 179 ;  32  Am.  I>ec.  22 ;  Pilcher  v. 
Smith,  2  Head,  208,  211. 

10  See  Wood  v.  Terry,  30  Ark.  385, 39;i ;  Oglesby  v.  Paaco,  79  111.  IW, 
170 ;  Glidden  v.  Simpler,  52  Pa.  St.  400, 404  ;  post,  U  400-420. 

11  Danner  v.  Berthold,  11  Mo.  App.  351, 358. 

12  Young  V.  Paul,  10  N.  J.  Eq.  401, 40JM11. 

13  Morrison  v.  Thistle,  67  Mo.  576, 601 ;  ante,  {  42 ;  jxat,  {  367. 
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J  860.  Contracts  cluurging  equitable  separate  property. 
— Tlie  law  of  charges  of  equitable  separate  property  in 
equity  has  already  been  discussed.^  Contracts  which 
are  valid  as  such  charges  are  enforced  in  a  proceeding 
in  rem,^  and  are  not  binding  on  the  married  woman 
I)ersonany.' 

1  vl}ite,  {?  207,  206. 

2  Vaughan  t».  Vanderstegen,  2  Brew,  J65,  184;  Worthlngtou  v, 
Cooke,  52  Md.  2^7,  906  ;  antej  {  206. 

3  Pawley  v.  Vogel,  42  Mo.  291, 302 ;  suitra,  n.  2. 

^  361.  Contracts  of  married  women  under  statutes.— 
The  present  capacity  of  married  women  to  contract 
depends  largely  on  statutes ;  and  the  effect  of  statutes, 
general  and  special,  on  the  common-law  rules  forms 
a  most  important  subject,  which  will  be  separately 
discussed.* 

1    jR>«<,  }|  860-377. 

§  362.  Contracts  charging  statutory  separate  property. 
— The  law  of  contracts  relating  to  statutory  separate 
propertj'  has  already  been  discussed.'  The  statutory 
separate  property  Is  sometimes  liable  on  such  contracts 
in  equity,'  and  sometimes  at  law,'  but  this  liability  of 
this  property  is  quite  distinct  from  a  general  personal 
liability.* 

1  >(nte,  ??  237-230. 

2  Stockton  V.  Farley,  10  W.  Va.  171,  173 ;  27  Am.  Rep.  566 :  ante, 
81239,242. 

3  Cookson  t'.  Toole,  60  111.  515, 519  ;  ante,  U  230, 242. 

4  Doyle  v.  Orr,  51  Miss.  229, 232 ;  ante,  U  2J7, 239. 

§  363.  Contracts  of  married  women  as  agents. —In  spite 
of  her  disabilities,  a  married  woman  can  be  an  agent.* 
It  is  very  common  to  find  her  acting  as  her  husband's 
agent,' and  he  is  liable  on  all  contracts  made  by  her 
with  his  consent  or  authority.*  But  although  she  can 
bind  her  principal,  whether  she  can  bind  herself  de^ 
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pends  on  whether  she  can  herself  make  the  contract  in 
question.^  So  she  can  execute  powers  enabling  her  to 
contract,  convey,  etc.* 

1  Ewell's  Bvans  on  Agency,  p.  13 ;  pott,  {  484. 

2  Savage  v.  Davis,  18  Wis.  608, 613 ;  €mtef  {{  83-88. 

3  Morgan  v.  Andriot,  2  Hilt.  431,  432 ;  Mayse  v.  Biggs,  3  Head, 
86,88. 

4  See  Tucker  v.  Cocke,  32  Miss.  184, 189. 

5  Vaaghan  v.  Vanderstegen,  2  Drew.  165, 185 ;  Coryell  v.  Danton, 
7  Pa.  St.  &X),  532 ;  49  Am.  Deo.  489 ;  anU,  H  203, 342. 

i  834.  Contracts  of  married  women  throngli  agents. — A 
married  woman  had  at  common  law  no  legal  existence, 
and  could  not  therefore  have  any  legal  representative,^ 
or  rather  her  legal  existence  was  merged  in  that  of  her 
husband,  and  he  was  for  all  things  her  agent  in  law ; ' 
so  her  antenuptial  appointment  of  agent  was  revoked 
by  her  marriage.'  Her  capacity  to  contract  through 
agent  is  now  co-extensive  with  her  capacity  to  contract 
directly :  thus,  she  cannot  make  a  contract  through  an 
agent  which  she  could  not  make  herself,^  as  a  contract 
with  respect  to  her  property  not  separate  ;^  and  she  can 
make  through  an  agent  such  contracts  as  she  could 
make  herself,^  as  contracts  charging  her  separate  es- 
tate,^ or  in  the  course  of  her  business ; '  but  she  cannot 
execute  a  mere  power  through  an  agent,*  as  a  release  of 
dower,*<*  or  a  conveyance  of  her  property,"  under  a 
statute  requiring  certain  formalities ;  and  in  executing 
such  deeds  the  blanks  must  be  filled  up  before  her  ac* 
knowledgment,  as  she  cannot  appoint  an  agent  to  do 
this  after^vards."  Her  capacity  to  act  through  agent 
must,  however,  be  distinguished  from  her  capacity  to 
contract  for  compensation  with  her  agent,  which  con- 
tract must  be  determined  by  rules  elsewhere  dis- 
cussed.^ The  position  of  her  husband  as  her  agent,^* 
her  appointment  of  attorneys  at  law,^  a^d  her  powers 
of  attorney,^'  are  elsewhere  discussed. 
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1  See  Kelso  v.  Tabor,  52  Barb.  125, 128 ;  ant^t  {{  833, 857. 

2  Rodemeyer  v.  Rodman,  5  Iowa,  426,  427 ;  ctntet  U  ^  ^ 
8    Montague  v.  Cameal,  1  Marsh.  A.  K.  351, 852. 

4  Wilbur  V.  Abernethy,  54  Ala.  644, 646 ;  ante,  {  84,  n.  14. 

5  Hall  V.  Callahan,  66  Mo.  816, 324. 

6  Vail  V.  Meyer,  71  Ind.  159,  165  ;  Blckford  v.  Dare,  58  N.  H.  186 
186 ;  cases  cante,  f{  84-88. 

7  Vail  V.  Meyer,  71  Ind.  158,  165 ;  Morrison  v.  Thistle,  67  Mo.  596, 

eoo. 

8  Painet7.  Farr,  llSMass.  74, 76. 

9  Holland  v.  Moon,  89  Ark.  120, 125 ;  poH,  {  406. 

10  Dawson  v.  Shirley,  6  Blackf.  531, 532 ;  ante,  1 271. 

11  Holladay  r.  Daily,  19  WalL  606, 609 ;  2>08t,  ? 

12  Hord  V.  Tanbman,  79  Mo.  101, 104. 

13  See  Tucker  v.  Cocke,  32  Miss.  184,  180 ;  rente,  1 87. 

14  ^4nte,  {{  84-88. 

15  Post,  5?  462, 463i 

16  Port,  1 406. 

J  865,  Effect  of  marriage  on  antenuptial  contracts. — 
Marriage  suspends  the  remedies  against  a  married 
woman  on  her  antenuptial  contracts,*  or  rather  it 
makes  her  husband  liable  for  them  with  her,'  and  a 
judgment  recovered  on  such  a  contract  against  hus- 
band and  wife  can  be  satisfied  out  of  the  property  of 
either  of  them.^  Her  husband's  liability  ceases  on  her 
death  or  on  divorce,*  while  on  divorce  or  his  death  her 
full  liability  revives.*  And  the  same  is  said  to  be  the 
effect  of  any  event  which  gives  her  the  powers  of  a 
femme  sole,^  And  her  promise  during  coverture  to  pay 
an  antenuptial  debt  does  not  take  such  debt  Out  of  the 
Statute  of  Limitations,^  being  itself  void.*  In  many 
States  the  husband's  liability  for  his  wife's  antenuptial 
debts  has  been  destroyed  by  statute,  and  her  full  lia- 
bility on  the  same  has  been  declared.' 

1  Clarke  v.  Windham,  12  Ala,  778, 801 ;  ante,  1 68. 

2  Discussed  ante,  2  66. 

8   Hall  V.  White,  27  Conn.  488, 494 ;  Peace  v.  Splertn,  2  Desans.  Eq. 
460, 470.    Contra,  Hapgood  v.  Harris,  10  Ala.  29J,  292. 

4   Coreton  v.  Moore,  7  Jones  Eq.  204, 206 ;  antCy  S  66. 

6   Hall  V.  White,  27  Conn.  488, 494. 
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6  Clarke  v.  Windham,  12  Ala.  798, 801. 

7  Farrar  v.  Besscy,  24  Vt.  88, 93. 

8  Parker  v.  Cowen,  1  Helsk.  518, 620 ;  postt  I  868. 

0  See  cases  cited  anUi,  2  68. 

g  866.  Confirmation  of  contracts  after  dissolution  of 
marria^. — The  mere  fact  that  a  wife  survives  her  hus- 
band does  not  give  any  efficacy  to  her  contracts  made 
during  coverture/  though  it  has  been  held  tliat  a  con- 
tract enforcible  against  her  during  coverture  only,  in 
equity,  could  be  enforced  at  law  against  her  after  covert- 
ure;^ but  her  liability  on  her  antenuptial  contracts 
revives.'  As  her  contracts  made  during  coverture  are 
void  and  not  voidable,*  they  cannot  be  ratified,*  and 
therefore,  according  to  the  better  view,  her  mere  prom- 
ise to  perform  them  made  after  coverture  (after  divorce* 
or  death  of  husband^)  is  without  consideration  and 
void ;  ^  but  in  some  States  the  moral  consideration  is 
deemed  sufficient  to  support  and  render  valid  such  a 
promise,*  and  in  others  the  courts  have  expressly  de- 
clined to  decide  this  point.^^  But  whatever  be  the  opin- 
ion as  to  the  effect  of  an  express  promise,  there  is  no 
doubt  but  that  a  mere  recognition  of  the  contract  gives  it 
no  new  validity.^^  A  contract  enforcible  in  equity  is, 
however,  ample  consideration  for  an  express  promise ; " 
so  is  the  surrender  of  a  note  void  as  to  her,  but  binding 
on  others ;  i^  so  is  a  note  given  for  an  antenuptial  debt.^* 
A  married  woman  cannot  set  up  her  invalid  deed  by  pa- 
rol,i*  but  she  can  confirm  her  assignments  and  deeds  by 
reacknowledginent  and  recording,^*  by  estoppel,  etc.," 
and  in  Iowa  may  ratify  her  deed  of  the  homestead  as  if 
she  had  never  been  married.^*  So  by  bringing  suit  on 
an  invalid  contact  she  confirms  it  by  matter  of  record.^ 

1  Ross  V.  singleton,  1  Del.  Ch.  149 ;  12  Am.  Dec.  86 ;  Caudy  v.  Cop- 
pock,  85  Ind.  594. 597. 

2  Schaeffer  v.  Ivory,  7  Mo.  App.  461, 462 ;  King  v.  Mlttalberger,  50 
Mo.  182, 185. 

8   Clarke  v.  Windham,  2  Jones  ICq.  204, 206 ;  ante,  (  B6a. 
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iinlley  v.  WUUier,  IT  N.  C.  »2.  »S ;  poti,  1 3 


*  ^MurUn,  41  md.  SiV    BoblDHn,  It  S  iBli  r 4, 170    VllUc  Wymui 
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1  Caudy  V  Coppock  «3 1  d.  CM  KIT 

I  Clelandv. Low, 31  Ol 458,483,  Uubbud v.Bucbee,UVt.MI 

1  apiUB.  Fourth,gLeB,iMi,iMa. 

I  pBTberv.  Cowan,  iHelgk.  CIS.  un. 

1  RlffCStr.  BofUm,4B]H&445,44flk 


19   WaIfeerv.Owen,79Uo.M3,GTl. 

J  867.  CantTBcta  iMtwaou  tuubODd  and  vift. — There 
waa,  at  common  law,  a  double  reason  (or  the  Invalidity 
of  contracts  between  Iiusband  and  wife — on  incapacity 
of  the  husband  as  well  as  o(  the  wife,  since  they  were 
one.  Ihia  doulile  Incapacity  did  not  exist  In  equity. 
It  is  mnch  tUsputed  whether  it  is  removed  hy  statutes 
wliicli  refer  only  to  the  disabilities  of  married  women. 
The  whole  subject  has  already  been  treated  fully.' 

1    AHU,lt«l-*^ 
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2  868.  Invalid  contracts  of  married  women  void,  not 
voidable.  —  The  invalid  contracts  of  a  married  woman 
are  void  and  not  voidable,*  thus  differing  from  the  con- 
tracts of  an  infant ;  ^  and  they  are  equally  void  though 
the  wife  survives  her  husband,'  and,  according  to  the 
prevailing  view,  promises  to  perform  them ;  *  and  they 
are  also  equally  void  in  the  hands  of  bona  fide  assign- 
ees for  value,  without  notice.*  For,  being  void,  they 
are  incapable  of  ratilication  by  party  •or  by  legislature  J 
A  subsequent  promise  by  her  to  perform  her  invalid 
contract  is  without  consideration,^  and  her  promise 
during  coverture  to  pay  an  antenuptial  debt  of  hers 
does  not  affect  the  running  of  the  Statute  of  Limita- 
tions.' A  mortgage  to  secure  her  invalid  note  is  void,"* 
and  so  is  a  judgment  obtained  on  it ;  '*  but  the  sureties 
on  her  void  bond^^  or  note*''  are  bound,  and  so  are  her 
co-contractors.**  Her  invalid  deed  is  mere  waste 
paper ;  **  if  not  executed  according  to  the  statute,  it  can- 
not be  treated  in  equity  as  an  agreement  to  give  a 
deed ;  *•  equity  will  not  rectify,  reform,  or  enforce  it," 
or  compel  her  husband  to  join  to  make  it  good ;  *>  such 
a  deed,  if  recorded,  is  no  notice ;  *'  and  a  subsequent 
deed  of  the  same  property  to  a  different  party,  if  prop- 
erly executed,  gives  a  good  title.*''  Whether  she  can  re- 
cover property  which  has  passed  out  of  her  possession 
by  an  invalid  conveyance  without  restoring  the  pur- 
chase money  is  disputed ;  ^  she  could  at  common  law," 
for  the  purchase  money  went  to  her  husband ;  ^  and  it 
is  the  general  rule  that  she  cannot  be  estopped  by  her 
invalid  contracts  ;^  but  there  are  cases  which  hold  that 
she  must  not  only  pay  back  the  purchase  money,"  but 
also  allow  for  improvements  made  meanwhile,  and  put 
the  party  in  statu  qwa,^  Her  disability  is  said  to  be  for 
her  protection  and  not  for  her  ruin,*^  and,  therefore, 
when  she  has  performed  her  part  of  a  contract  she  can 
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sue  upon  it,*  the  other  party  cannot  set  up  its  invalid- 
ity, for  this  would  be  a  fraud.'-*  Some  courts  have 
objected  to  married  women's  contracts  being  called 
voidM 

1  Norris  v.  Lantz,  18  Md.  260,  269';  Bagby  v.  Emberson,  79  Mo. 
13S,  140:  HuuUey  v.  Whltner,  77  N.  C.  392,  39:^ ;  McDanlel  v.  Auder- 
8on,  19  S.  C.  211, 217 ;  ante,  i  357 ;  ca^s  cited  infrti. 

2  Robinson,  11  Buflh,  174,  179 ;  Neef  i;.  Redmon,  76  Mo.  195,  197 ; 
HunUey  v.  Whltner,  77  N.  C.  892, 303. 

8  Ross  V.  8ingleton,  1  Del.  Ch.  149  ;  12  Am.  Dec.  86 ;  jjost,  i  366. 

4  Groene  v.  Froudtaof,  1  Disn.  504  ;  ante,  {  366. 

5  Johnson  v.  Sutherland,  39  Mich.  579,  58a 

6  Robinson,  11  Bush,  174, 179 ;  post,  f  366. 

7  Looniis  V.  Brush,  86  Mich.  40, 47.    Discussed  anUt  {  23. 

8  Muslck  V.  Dodson,  76  Mo.  624, 625 ;  43  Am.  Rep.  780 ;  post,  {  366. 

9  Farrar  V.  Bessey,  24  Vt  80, 93L 

10  Hodges  V.  Price,  18  Fla.  842, 345 ;  Sperry  v.  DIclcinson,  82  Ind.  132, 
135. 

11  Doyle  V.  Kelly,  76  111.  674 ;  Magruder  v.  Buck,  S6  Miss.  314, 315 ; 
Corrigan  v.  Bell,  78  Mo.  58, 57  ;  Long,  14  N.  J.  Eq.  462, 466, 

12  Coverdale  v,  Alexander,  82  Ind.  503, 506. 

13  8pitz  V.  Fourth,  8  Lea,  641,  643. 

14  Robinson,  11  Bush,  174, 170, 180. 

15  Cross  V.  Everts,  28  Tex.  628, 531 ;  post,  Deeds,  }{  397-406. 

16  Carr  v.  WilUams,  10  Ohio,  805, 310 ;  36  Am.  Dec  87 ;  post,  1 4107. 

17  Shroyer  v.  Nlckell,  55  Mo.  264, 267 ;  post,  i  403. 

18  Stevens  t>.  Parrlsh,  29  Ind.  260, 263. 

19  Loomls  V.  Brush,  86  Mich.  40, 47. 

20  Johns  V.  BeardoD,  11  Md.  465. 4C9. 

21  See  postf  Estoppkl  of  Mabbiko  Womex,  {{  409-420. 

22  Wood  V.  Terry,  80  Ark.  385,  393 ;  GUddeu  v.  iitrupler,  52  Pa.  St 
400,404. 

23  Discussed  a^Ue,  {{  198*  16^183. 

24  Wood  V.  Terry,  ?0  Ark.  386, 393 ;  Oglesby  v.  Pasco,  79  111.  164, 170 ; 
Wilson  V.  Fuller,  60  How.  Pr.  480,481;  Keen  v.  Coleman,  39  Pa.  St. 
2ai,9(]&;  post  I  415. 

25  PUcher  v.  Smith.  2  Head.  208, 211. 

26  Shroyer  v.  Nlckell,  55  Mo.  264, 269 ;  Danner  v.  Berthold,  11  Mo. 
App.  357,  im. 

27  Neef  v.  Redmon,  76  Mo.  196, 196. 

28  Abshlre  v.  Mather,  27  Ind.  381, 382 ;  Walker  t>.  Owen,  79  Mo.  563, 
571 ;  Neef  v.  Redmon,  76  Mo.  195, 197 ;  Palmer  v.  Davis,  28  N.  Y.  242, 
24S. 

29  Abshlre  v.  Mather,  27  Ind.  381, 382. 

80  Hooton  t;.  Ransom,  6  Mo.  App.  19, 20 ;  Hubbard  v.  Bugbee,  55  Vi, 
JS06,fi06. 
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Abtigle    II.  —  The    Statutes    Construed — Tsexb 

Effect. 

{  M9.   General  statutes  not  referring  to  married  women. 

{  370.    Married  women's  separate  property  acts,  generally. 

{  'TTl.  Married  women's  separate  property  acts— Contracts  In 
equity. 

J5f72.  Married  women's  separate  property  acts— Contracts  by  Im- 
plication. 

{373.  Married  women's  separate  property  acts  — Contracts  under 
express  powers. 

{  37-1.    Statutes  expressly  authorizing  or  prohibiting  certain  contracts. 

{  379.    Statutes  expressly  authorizing  all  contracts. 

2  378.    Statutes  requiring  formalities. 

I  377.    T/>cal  and  extra  territorial  effect. 
J  378.    Prospective  and  retrospective  effect. 
{  378  a.    The  statutes  In  the  different  States. 

J  S69.  Eflbct  of  gemeiral  statutos  not  montloning  mftrried 
women. 

RiUe.  General  statutes  relating  to  contracts  but  tiot 
expressly  re/erring  to  married  women,  do  not  affect  the 
validity/  of  married  women'' s  contracts,  but  apply  to  these 
only  so  far  a«  they  are  valid  under  other  statutes. 

To  illustrate:  A  statute  providing  that  all  deeds 
**  shall  be  valid  between  the  parties  though  not  re- 
corded," would  not  render  the  deed  of  a  married 
woman  valid ;  *  a  statute  providing  for  the  giving  of  re- 
plevin bonds  does  not  enable  a  married  woman  plaintiff 
to  give  such  a  bond ;  *  a  statute  relating  to  auction  bids 
would  not  make  the  bid  of  a  married  woman  valid;' 
general  insolvent  laws  have  been  held  inapplicable  to 
married  women.*  A  statute  requiring  the  officer  to 
certify  that  the  party  executing  a  deed  "  was  known 
to  me,"  does  not  apply  to  married  women*s  deed  exe- 
cuted under  another  special  act  not  requiring  this;* 
nor  does  a  statute  relating  to  the  recording  of  deeds 
necessarily  apply  to  married  women's  deeds,*    Butt- 
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under  the  national  bank  acts  which  do  not  mention 
married  women,  these  are  liable  for  assessment  on 
their  stock,^  and  under  statutes  defining  the  liabilities 
of  purchasers  at  mortgage  sales  without  referring  to 
jnarried  women,  these  have  been  held  bound,*  because 
other  statutes  had  empowered  them  to  hold  stock  and 
purchase  property  separately  from  their  husbands. 
So  where  a  married  woman  may  sue  as  if  sole,  her  at- 
torney may  under  a  general  law  obtain  a  lien  for  his 
fees  ;•  and  her  valid  mortgage  may  be  foreclosed  under 
a  general  law.^*'  And  when  a  married  woman  may 
contract,  statutes  like  the  statute  of  frauds  apply  to  her 
contracts.^^  The  rule  that  general  acts  do  not  apply  to 
persons  not  sui  juris  is  familiar,'-*  and  has  often  been 
applied  to  statutes  relating  to  wills.'' 

1  See  cmte,  {  1-1. 

2  See  Ward  v.  Whitney,  X2  PhUa.  24fiL 

3  See  De  Hay  v.  Dennis,  14  Rich.  Eq.  27, 291. 

4  Relief  v.  Schmidt,  55  Md.  97, 98. 

5  Bell  V.  Lyle,  10  Lea,  44, 45. 

6  Applegate  v.  Tracy,  9  Dana,  215, 224. 

7  Anderson  v.  line,  14  Fed.  Rep.  405, 408 ;  The  Reciprocity  Bk.  22 
N.  Y.  9, 15. 

8  Fowler  v.  Jacob,  Md.  Ct  App.  Oct  1883 ;  Md.  Law  Rec.  Oct.  4, 1884. 

9  Putnam  v.  Tennyson,  50  Ind.  456,  458. 

10  Hartman  v.  Ogbom,  54  Pa,  St.  120, 123. 

11  She  must  not  only  have  the  capacity  to  contract,  but  the  con- 
tract must  be  one  which  would  bind  her  If  unmarried :  See  Hether- 
iuKtoii  V.  Hixon,  46  Ala.  297,  298 ;  Sawyer  v.  Fernald,  59  Me.  500,  502  ; 
De  Vrles  v.  Conklin,  22  Mich.  255,  258,  260 ;  Bayler  v.  Com.  40  Pa.  St. 
87,44. 

12  See  ante,  {{13. 3C9. 

13  Baker  V.  Chastang,  18  Ala.  417,  423;  Adams  v.  KellogK,  KIrby, 
105, 196 ;  i  Am.  Dec.  IS ;  Reese  v.  Cochran,  10  Ind.  195, 197 ;  Osgood  v. 
Breed,  12  Mass.  525, 530 ;  Marston  v.  Norton,  5  N.  H.  205, 210 ;  Cutter  v. 
Butler.  25  N.  H.  343,  852 ;  57  Am.  Dec.  830 ;  Wakefield  v.  Phelps,  37 
N.  H.  2%,  900 ;  ante^  ki  13,  345. 

J  370.  EtBoot  of  statutes  creatiiis^  married  women's  stat- 
utory separate  estates. 

ItiUe,  Statutes  which  secure  to  a  married  woman  the 
separate  use  and  eTijoyment  of  her  property^  and  wMek 
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either  do  not  refer  to  her  contracts  cd  all^  or  authorize  con- 
tracts "  relating  to,*^  or  ^Hoith  respect  tOy^*  etc.,  such  prop- 
erty,  do  not  enable  her  to  contract  generaZlyj  but  only 
in  connection  tvith  such  property.  And  there  are  three 
classes  of  contracts  which  may  be  authorized  by  these 
statutes,  to  wit:  (1)  Contracts  binding  the  property  in 
equity  as  if  it  were  equitable  separate  property;  (2)  con- 
tracts falling  within  the  classes  expressly  authorized  by 
the  words  ^^with  reference  to,^^  etc;  and  (3)  contracts 
oiecessary  to  the  separate  use  atvd  enjoyment  of  the  prop^ 
erty  as  secured  by  the  statute. 

The  meaning  of  this  rule  is  that  statutes,  such  as  have 
been  passed  in  all  the  States,  destroying  the  husband's 
common-law  estates  in  his  wife's  property,  and  securing 
to  the  wife  her  own  property  to  her  own  use,  do  not  af- 
fect the  general  personal  status  of  the  wife,  and  give  her 
no  capacity  to  make  any  contract  which  is  not  in  some 
way  connected  with  the  property  so  secured  to  her.*  The 
classes  of  contracts  which  may  be  authorized.by  these 
statutes  are  discussed  under  the  three  followingsections.' 

1  Bank  v.  Porter,  99  U.  R.  335,  332 ;  Sykes  v.  Chadwick,  18  Wall. 
141, 151 ;  Hodges  v.  Price,  18  Fla.  342, 344 ;  Jenne  v.  Marble,  37  Mich. 
319, 321 ;  Kenton  t;.  McClellan,  43  Mich.  504,  565 :  Johnson  v.  Suther- 
land, 39  Mich.  570,  580;  Russell  v.  People,  39  Mich.  671,  673;  Xl  Am. 
Dec.  444 ;  Doyle  v.  Orr, 61  Miss.  ^S9j2S2 ;  Bailey  v.  Pearson,  29  N.  H. 
77, 88 ;  Huyler  v.  Atwood,  28  N.  J.  Eq.  504,  508  ;  Eckert  v.  Reuter.  33 
N.  J.  L.  266, 268 ;  Kelso  v.  Tabor,  52  Barb.  125, 129 ;  Morgan  v.  Andriot, 

2  Hilt.  431, 412  ;  caUe,  2  237. 

2  This  distinction  Is  suggested  In  Bressler  v.  Kent,  61  IlL  426, 430 ; 
14  Am.  Rep.  67 ;  Todd  v.  Lee,  15  Wis.  365,  390. 

§  371.  Contracts  in  eqnity  under  marriod  women's  sepa- 
rate property  acts. 

Mule,  A  married  woman's  contracts  which  would  be 
binding  on  her  equitable  separate  property  in  equity  are 
valid  as  against  her  statutory  separate  property  in  the 
same  way. 

Courts  of  equity  have  long  recognized  a  married 
woman's  contracts  with  respect  to  her  proi)erty  secured 
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to  her  separate  use  by  act  of  party — by  deed,  etc. ;  *  and 
for  the  same  reasons  and  to  the  same  extent  they  en- 
force her  contracts  with  reference  to  her  separate  prop- 
erty created  by  act  of  the  State — by  statute.'  Though 
some  courts  have  held  that  equity  has  nothing  to  do 
with  the  legal  separate  property  of  wives,'  the  rule 
states  the  prevailing  opinion.  But  whether  a  particu- 
lar contract  is  binding  on  a  particular  piece  of  property 
must  depend  on  the  rule  which  would  determine,  in 
the  place  where  the  contract  is  made,^  whether  the 
contract  would  be  binding  on  the  property  if  it  were 
equitable  separate  estate,  and  the  terms  of  the  statute 
were  the  terms  of  the  deed.*  Thus,  in  New  Jersey  the 
contract  must  be  beneficial  or  an  express  charge,* 
while  in  Kansas  any  contract  is  irrebutably  presumed 
to  be  intended  as  a  charge  on  the  property.^  So  there 
are  limitations  to  this  capacity.  If  the  wife  has  no  power 
to  dispose  of  the  property,  she  cannot  bind  it  by  her 
contract,"  and  she  can  so  bind  it  only  to  the  extent  and 
in  the  mode  prescribed  by  statute,'  if  any  is  prescribed. 
If  her  husband's  consent  is  required  to  her  conveyances, 
it  must  accompany  her  contract.^^'  On  the  principle  that 
the  naming  of  one  power  or  mode  of  execution  is  a  ne- 
gation of  all  others,"  if  she  is  expressly  authorized  to 
make  certain  contracts  or  to  contract  in  certain  ways, 
she  cannot  make  any  other  contracts  or  contract  in  any 
other  way,*'*  even  equity."  But  the  fact  that  the  law 
implies,  from  the  terms  of  a  statute,  a  capacity  to  make 
such  contracts  as  are  necessary  to  the  enjoyment  of  her 
property  secured  by  the  statute,  does  not  prevent  her 
binding  such  property  in  equity  by  such  contracts  as 
would  have  bound  her  equitable  separate  propei*ty.** 

1  Dlscnssed  afi^«,  2{  197-216. 

2  Johnson  v.  Cummins,  16  N.  J.  Eq.  07,  104,  105.  Bee  Bedford  t>. 
Burton.  106  U.  8.  838,  JBy,  840:  Donovan,  '.'1  Conn.  551,  557;  Cox  v. 
Wood,  '20  Ind.  54, 68 ;  Scott,  13  lud.  225, 228 ;  iShields  v.  Keys,  24  Iowa, 
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2W,  313 ;  First  v.  Halve,  36  Iowa,  443, 44« ;  'Wicks  v.  Mitchell,  9  Kan.  80, 
87  ;  Hall  V.  Eccleston,  87  Md.  510.  &»  ;  Pond  v.  Carpenter,  12  Minn.  430, 


Eq.  280,  282  ;  Wilson  v.  Brown,  14  N.  J.  Eq.  277,  270  ;  Yale  v.  Dederer, 
18  N.  Y.  265,272,270;  Ballin  r.  Dlllaye,  37  N.  Y.  a%  37;  Corn  v.  Bab- 
cook,  42  N.  Y.  613, 628 ;  Patrick  v.  Llttell,  36  Ohio  St.  70,  S^i  ;  Graves  r. 
Phillips,  20  Ohio  St.  371,  301;  Glass  v.  Warwick,  40  Pa.  St.  140,  145; 
Hall  ?•.  Dotson,  R5  Tex.  5?0, 6':4 ;  Sto'^kton  v.  Farley,  10  W.  Va.  171, 175 ; 
Kadford  v.  Carwile,  13  W.  Vo.  673,  661,  674. 

3  See  Maclay  t>.  Love,  25  Cal.  367,  3S2 ;  West  v.  Laraway,  28  Mich. 
464,  463  ;  Cain  v.  Bunkley,  35  Miss.  110, 145. 

4  See  post,  2  377. 

5  Scott,  13  Ind.  225, 223.    Bat  see  Staley  v.  Hamilton,  19  Fla.  275, 

296 ;  ante,  U  206, 207. 

6  Perkins  t».  Elliott,  23  N.  J.  Eq.  526,  534. 

7  Wicks  V.  Mitchell,  9  Kan.  80,  87. 

8  Cox  V.  Wood,  20  Ind,  54,  53,  bX  See  Bressler  v.  Kent,  61  111.  436, 
430 ;  14  Am.  R"p.  67  ;  Berry  r.  Bland,  7  Smedes  &  M.  77,  83, 84  ;  Poad 
V.  Carpenter,  12  Minn.  430.    But  see  2  Blsh.  M.  W.  I  212. 

9  See  infra,  notes  12, 13. 

10  Hall  V.  Eccleston,  37  Md.  510,  520  ;  Townsley  v.  Chapin,  12  Allen, 
476,  479 ;  Selph  v.  Howland,  21  Miss.  261, 267 ;  Radford  v.  Carwile,  13 
W.  Va.  573, 674.  But  see  Thomas  v.  Passage,  64  Ind.  106, 113 ;  Ward  v. 
Servoss,  lo  Abb.  Pr.  270, 2S0. 

11  Dreyfus  v.  WolfTe,  65  Ala.  496, 498  ;  Kelso  v.  Tabor,  S2  Barb.  125, 
129. 

12  Staley  v.  Hamilton,  10  Fla.  275, 295 ;  Lillard  v.  Turner,  16  Mon. 
B.  374,  376.  See  Tracy  v.  Keith,  11  Allen,  214,  215;  Robertson  r. 
Bruncr,  24  Miss.  242,  244;  Whitworth  v.  Carter,  43  Miss.  61,  71,  72; 
Dunbar  v.  Meyer,  43  Miss.  670, 636 ;  pott,  1 376. 

13  Cases  post,  §  876,  n.  8.  Contra,  Donovan,  41  Ck>nn.  551,  657 ;  Per- 
kins V.  Elliott,  22  N.  J.  Eq.  127,  120 ;  23  N.  J.  Eq.  528, 534 ;  Graves  v. 
Phillips,  20  Ohio  St  371, 391. 

14  Todd  v.  Lee,  15  Wis.  365, 380.  See  Jones  v.  Crosthwalte,  17  Iowa, 
893, 403,  404. 

J  372.  Implied  power  to  contract  under  married  women*i 
separate  property  acts. 

IluZe,  A  married  woman  is  not,  with  respect  to  her 
statutory  separate  property,  a  femme  sole.  She  has  by 
implication  the  capacity  to  make  such  contractSy  and  7to 
others,  as  are  necessary  to  the  exercise  of  the  capacities, 
or  the  enjoyment  of  the  rights,  expressly  given  her  by  the 
statute. 

That  is  to  say,  the  capacity  to  contract  must  be  ex- 
pressly given,*  or  it  must  be  incidental  and  necessary 
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to  the  use  and  enjoyment  of  the  property  as  the  statute 
says  it  shall  be  used  and  enjoyed.'  Under  a  statute 
providing  that  a  married  woman  shall  have  over  her 
property  the  same  rights  and  powers  as  a  femme  sole, 
she  may  dispose  of  It,'  or  agree  to  dispose  of  it,*  as  a. 
femme  soUy  even  by  power  of  attorney ;  *  she  may  in- 
vest it,*  or  charge  it  for  her  debts ;  ^  she  may  do  with 
respect  to  it  whatever  any  other  person  can  do  with 
respect  to  his  or  her  property .^  But  the  power  to  hold 
and  enjoy — the  Jus  tenendi — is  a  very  different  power 
from  the  power  to  dispose  of  it — the  Jus  disponendi;^ 
and  a  statute  which  simply  enables  a  married  woman 
to  *'hold,  use,  enjoy,  and  possess  her  property  as  if 
single, '*  does  not  enable  her  to  dispose  of  it  as  if 
single.*®  The  power  to  dispose  must  be  given  expressly 
or  by  the  clearest  implication.  In  the  case  of  mer- 
chandise," and  perhaps  of  all  chattels,*'  the  power  to 
dispose  is  a  necessary  incident  of  ownership,  and  is 
given  [by  implication  with  full  ownership.  There  are 
cases  which  are  in  conflict  with  this  reasoning,  and 
imply  the  power  of  disposition  even  of  realty  from  full 
ownership,**  and  there  are  other  cases  which  would 
seem  to  deny  all  implied  powers.**  As  to  mere  con- 
tracts, when  a  married  woman  may  "  hold,  enjoy,  and 
possess  her  property  as  if  sole,"  she  may  make  all  con- 
tracts necessary  to  such  holding  and  enjoyment,**  She 
may  lease  it,**  contract  for  legal  services  with  respect 
to  it,*^  or  manual  labor  upon  it,**  for  cultivating**  or 
repairing 'o  it,  for  selling  its  crops,**  and  render  it  lia- 
ble, at  least  to  the  extent  of  the  income,^^  for  her  debts.^ 
Whether  the  capacity  to  buy  carries  with  it  the  capac- 
ity to  buy  on  eredit,^*  and  whether  the  capacity  to  sell 
carries  with  it  the  capacity  to  agree  to  sell,**  seems 
doubtful.  When  she  may  trade,  she  may  make  all 
contracts  in  the  usual  course  of  trade,2*and  buy  tools 
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and  instruments  for  use  therein.*'  When  she  may 
manage  her  property,  she  may  submit  to  arbitration  a 
claim  arising  from  damage  to  It.®  When  she  may  dis- 
pose, she  may  make  any  kind  of  disposition.^  Tliis 
implied  capacity  is  not  in  conflict  with  her  capacity  in 
equity  already  considered ;  the  two  may  exist  side  by 
side ;  ^  in  fact,  in  some  States,  the  capacity  is  implied 
only  in  equity.**  According  to  the  better  view,  how- 
ever, the  married  woman  is  liable  on  contracts  valid 
under  this  rule,  not  in  equity,  but  at  law.'* 

1  See  poatt  U  373, 374, 375,  rules. 

2  BresRlcr  v.  K'^nt,  61  111.  426,  427 ;  14  Am.  Rep.  67  ;  Cole  v.  Van 
BIper,  44  111.  6S  ;  infra,  n.  15. 

8  Beal  v.  Warren,  2  Gray,  447, 439  ;  Beard  v.  Redolph,  29  Wis.  136, 
141 ;  a7ite,  H  20:3-20& 

4  DreuUer  v.  Lawrence,  58  Wis.  5M,  598,  sao ;  post,  {  407. 

5  Patton  V.  Kliig,  23  Tex.  685, 6S6  ;  post,  \  406. 

6  Beeper,  79  Mo.  352, 3C1. 

7  Williams  v.  Hugunin,  69  111.  214, 219 ;  18  Am.  Rep.  263  ;  ante,  f  23S. 

8  Beard  v.  Redolph,  29  Wis.  136, 141. 

9  Cole  V.  Van  Riper,  44  111.  68  ;  Parent  v.  Callerand,  64  111.  97, 99; 
Bressler  v.  Kent,  61  III.  426, 4%  ;  14  Am.  Rep.  67  ;  Miller  r.  Wetherbv, 
29  N.  J.  L.  237, 288  ;  anUf  {2  205, 236. 

10  Bressler  v.  Kent,  61  111.  426, 420, 430 ;  14  Am,  Ren.  67  ;  Vreeland, 
16  N.  J.  Eg.  512. 624  ;  bwlft  v.  Lnce,  27  Me.  285, 288 ;  Moore  v.  Cornell, 
68  Pa.  St.  320, 322, 823 ;  supra,  n.  9. 

11  Wleman  v.  Anderson,  42  Pa.  St.  811, 317, 318. 

12  See  Brown  v.  Flfleld,  4  Mich.  322, 327  ;  Naylor  v.  Field,  20  N,  J.  L, 
287,  28S. 

13  Harding  v.  Cobb,  47  Miss.  699,  603.  See  Scott,  13  Jnd.  225,  227 ; 
Jones  V.  Crosthwalte,  17  Iowa,  393, 402  ;  Ktmm  v.  Welopert,  46  Mo.  532, 
536 ;  2  Am.  Rep.  641 ;  Beard  v.  Redolph,  29  Wis.  1U6, 141. 

14  LUlard  v.  Turner,  16  Mon.  B.  374,  876 ;  Selzer  v.  Campbell,  15 
S.  C.  581, 5S9. 

15  Williams  V.  Huffunln,  69  111.  214, 219  ;  18  Am.  Rep.  268  ;  Cookson 
V.  Toole,  59  111.  515, 619 ;  Mitchell  v.  Carpenter,  50  111.  470,  521 ;  Smith 
V.  Howe,  31  Ind.  233,  234 ;  Llndley  v.  Cross,  31  Ind.  103 ;  Duron  v, 
Oetchell,  63  Me.  241, 248:  Albln  v.  Lord,  30  N.  H.  1S6,  201,  202  ;  Freck- 
Ing  v.  RoUand.  !A  N.  Y.  422,  425 ;  Mahon  v.  Gormley,  24  Pa.  St.  80; 
Wleman  r.  Anderson,  42  Pa.  St.  311, 317, 318 ;  Wright  t».  Blackwood,  67 
Tex.  644, 648  ;  Krouskop  v.  Shonte,  57  wis.  204, 214  ;  Meyers  »»,  Rahte, 
46  Wis.  635,  658 ;  Beard  t).  Redolph,  29  Wis.  136,  141 ;  Leonard  v. 
Rogan,  20  Wis.  &10,  642  ;  Todd  v.  Lee,  15  Wis.  365,  868. 

18    Parent  v.  Callerand,  64  III,  97,  90. 

17  Leonard  v.  Rogran,  20  Wis.  MO,  542  ;  post,  f  403, 

18  Cookson  V.  Toole,  63  lU.  616, 519, 620. 
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ID  Mitchell  V.  Carpenter,  50  IlL  470. 

20  Beard  v.  Bedolph,  29  Wis.  136, 141. 

21  Cookson  v.  Toole,  58  111.  515,  521. 

22  See  Cox  v.  Ward,  20  Ind.  54, 58, 50. 

23  Williams  t>.  Hugunin,  68  111.  214, 218 ;  18  Am.  Bep.  268. 

24  TIemeyer  v.  Turnqulst,  85  N.  Y.  516, 521 ;  38  Am.  Rep.  674  :  ctnte, 

25  See  Felkne  t».  Tlghe,  38  Ark.  357, 861, 362  ;  Stedham  v.  Matthews, 
28  Ark.  650,  65»;  Shroyer  t>.  Nickell,  57  Mo.  264, 268;  Baker  v.  Hath- 
way,  5  Allen,  103, 105  ;  Love  v.  Watklns,  40  Cal.  547,  561 ;  6  Am.  Bep. 
624. 

26  Frecking  v.  Holland,  53  N.  Y.  422, 425. 

27  Williamson  v.  Dodge,  5  Hun,  408, 493  ;  Dayton  v.  Walsh,  47  Wis. 
113, 120  ;  32  Am.  Bep.  757. 

28  Duren  v.  Oetchell,  55  Me.  241, 248. 

28  Smith  v.  Wilson,  2  Met.  (Ky.)  235,  237 ;  Pond  v.  Carpenter,  12 
Minn.  430, 432, 433 ;  Hall  v.  Dotson,  55  Tex.  520, 524  ;  ante,  {  2SC. 

30  Todd  V.  Lee,  15  Wis.  365,  830. 

31  Huyler  v.  Atwood,  26  N.  J.  Eq.  504, 506. 

32  See  cases  mproy  n.  15. 

g  878.  Express  power  to  contract  under  married  women's 
•eparate  property  acts. 

Ride,  When  the  statute  authorizes  a  married  woman 
to  contract  ^^ vnth  reference  tOj^*  ^^with  respect  to^^^  etc,,, 
her  separate  prop&i^ty^  her  contracts  to  he  valid  must  be 
^^tvith  reference  tOj^^  etc,  her  said  property. 

On  the  principle  that  expressum,  unius  est  excltcsio  aU 
teritis,  the  enumeration  in  a  statute  of  certain  contracts 
which  a  married  woman  may  make  is  a  denial  of  her 
capacity  to  make  any  others ;  ^  but  it  is  probable  that 
statutes  providing  that  a  married  woman's  contracts 
with  reference  to  her  property  should  be  valid,  are 
simply  attempts  to  create  a  rule  in  law  which  had  pre- 
viously existed  as  to  equitable  separate  property  in 
equity,'  so  that  there  would  be  no  conflict  between  this 
rule  and  the  rule  already  discussed.'  What  contracts 
do  relate  to  property  under  these  statutes  has  been 
frequently  under  discussion.  The  following  contracts 
do  relate  to,  concern,  refer  to,  and  respect  a  married 
woman's  statutory  separate  property :  Contracts  for  the 
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direct  l>enefit  of  the  same,^  for  selling,^  leasing,*  mort- 
gaging''  cultivating,*  improving,'  stocking,^^'  fencing,^i 
repair»ng,^'  siipi)lying  with  laborers,"  or  with  tools," 
the  PHid  property ;  also  a  covenant  for  title  in  a  deed  of 
the  %me ;  ^*  an  agreement  for  the  sale  of  the  same,^'  but 
no*  for  the  purchase  of  the  same ; "  a  purchase  of  f umi- 
tur'i  for  her  separate  house,^®  or  of  a  horse,^'  or  tools,* 
for  farming  her  separate  farm.  Whether  a  purchase  of 
property  for  her  separate  use  is  a  contract  relating  to 
her  separate  property  is  disputed ;  ^  the  better  opinion 
seems  to  be  that  the  obligation  to  pay  arises  only  after, 
or  at  the  same  moment  as,  the  property  vests,  and  that 
therefore  it  is  separate  property  when  the  promise  to 
pay  for  it  is  made,  and  the  latter  is  thus  a  contract  with 
reference  to  it.^*  Whether  a  promise  to  pay  money, 
when  a  woman  has  no  other  separate  property,  is  a  con- 
tract relating  to  her  separate  property  has  been  ques- 
tioned.® A  contract  buying  a  horse  for  pleasure  rid- 
ing,** or  supplies  for  the  family,®  or  a  contract  whereby 
a  married  woman  borrows  the  money  to  buy  her  sepa- 
rate Iproperty,*  or  a  contract  of  suretyship,*'  is  not  a 
contract  relating  to  her  separate  property.  Still,  in  some 
States  the  law  raises  a  presumption  that  a  married 
woman  intends  every  contract  to  be  with  reference  to 
her  separate  property,*  or  every  contract  which  benefits 
her.» 

1  Referred  to  anUt  i  371,  rule ;  post^  2  376,  rule. 

2  See  Albln  v.  Lord,  89  N.  H.  196,  a03.  204 ;  Peake  v.  Lebaw,  21 
N.  J.  Eq.  289, 282  ;  Yale  v.  Dederer,  18  N.  Y.  265,  272, 279  ;  Walker  r. 
Beamy,  37  Pa.  St.  410, 414. 

3  ^rrfe,  ^8  237,  372. 

4  Russel  V.  People,  89  Mich.  671, 674. 

5  Bailey  v.  Pearson,  29  N.  H.  196, 202. 

6  Vandervoort  v.  Gould,  36  N.  Y.  639, 643L 

7  Marlow  v.  Barlew,  53  Cal.  456, 459. 

8  Bosford  v.  Pearson,  7  Allen,  504, 505. 

9  Burr  v.  Swan,  118  Mass.  588,  589. 

10   Batchelder  v.  Sargent,  47  N.  H.  262, 284, 265. 
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11  Albln  V.  Lord,  39  N.  H.  196, 202. 

12  Parker  v.  Kane,  4  Allen,  346, 347. 

13  See  Cookson  v.  Toole,  69  111.  515, 520 ;  sUpray  n.  10. 

14  McCormlck  v.  Holbrook,  22  Iowa,  487, 4S9. 

15  Richmond  v.  Tibbies,  28  Iowa,  474,  476;  Bosford  v.  Pearson,  7 
Allen,  504,  503. 

16  Biohmond  v.  Tibbies.  26  Iowa,  474,  476 ;  Baker  v.  Hathway,  5 
Allen,  103,  KM,  105 ;  Bosford  v.  Pearson,  7  Allen,  604, 605 ;  Durfee  v, 
McClurg,  6  Mich.  223,232. 

17  Jones  v.  Crosthwaite,  17  Iowa,  393, 402. 

13  Tillman  v.  Sbackleton,  61  Mich.  447, 454, 455. 

IP  Mitchell  V.  Smith,  32  Iowa,  4S4, 487. 

20  See  Batchelder  v.  Sargent,  47  N.  H.  262, 264. 

21  Messer  v.  Smyth,  58  N.  H.  298, 299  ;  infra,  n.  22. 

22  Messer  v.  Smyth,  58  N.  H.  298, 299-501.  S.  P.,  Adams  r.  Charter, 
46  Conn.  551, 554  ;  Tillman  v.  Sbackleton,  15  Mich.  447, 45S ;  Huvler  v. 
Atwood,  26  N.  J.  Eq.  504,  507 ;  Tiemeyer  v.  Tumqulst,85  N.  Y.  516, 522  ; 
89  Am,  Bep.  674  ;  Cramer  v.  Hanaford,  53  Wis.  85, 87. 

23  Butler  v.  Barber,  54  Cal.  178, 179. 

24  McDermott  v.  Garland,  1  Mackey,  496. 

25  Schneider  v.  Garland,  1  Mackey,  350. 

28  Ames  v.  Foster,  42  N.  H.  381, 385.  But  see  Cashman  v.  Henry,  75 
N.  y.  103, 108  ;  31  Am.  Rep.  437. 

27  Russel  v.  People,  39  Mich.  671,  673;  Huyler  v.  Atwood,  26 
N.  J.  Eq.  504,  506. 

23    Wicks  V.  Mitchell,  9  Kan.  80,  85,  87, 88. 

29  Huyler  v.  Atwood,  26  N.  J.  Eq.  504, 506. 

g  874.  Effect  of  8tatateB  ezpreBsly  authorizing  or  pro- 
liibiting  specified  contracts. 

Mule,  Statutes  expressly  authorizing  on  prohibiting 
certain  specified  cdntracts  are  strictly  construed^  andj  re- 
spectively, neither  authorize  nor  prohibit  any  contracts 
not  specified;  but  statutes  expressly  authorizing  specified 
contracts  may,  by  implication^  prohibit  all  others,  atid 
contracts  expressly  prohibiting  certain  contracts  may,  by 
implication,  authorize  others. 

Under  a  statute  which  authorizes  one  kind  of  con- 
tract no  other  can  be  made ;  ^  thus,  when  a  married 
woman  is  empowered  to  dispose  of  her  property  by 
sale,  she  cannot  dispose  of  it  by  gift.^  The  only  capac- 
ities implied  are  those  which  are  necessarily  incidental 
to  rights  or  capacities  expressly  given.'*    And  so,  on 

H.&W.-47. 
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the  other  hand,  when,  certain  contracts  are  prohibited, 
the  prohibition  will  not  be  extended  by  construction ;  * 
thus,  when  contracts  between  husband  and  wife  are 
prohibited,  contracts  of  the  wife  as  surety  of  her  hus- 
band are  nevertheless  valid.*  Moreover,  on  the  prin- 
ciple that  the  naming  of  one  capacity  is  by  implication 
a  negation  of  all  others,'  when  a  married  woman  is 
authorized  to  make  certain  contracts,  or  to  make  con- 
tracts executed  with  certain  formalities,  she  is  impliedly 
restrained  from  making  any  others,  even  in  equity^ 
And  the  prohibition  of  certain  contracts  in  a  statute 
may  make  clear  the  intention  of  the  legislature  to 
authorize  all  other  contracts  of  the  class  to  which  the 
prohibited  contract  belongs;  thus,  under  a  statute 
authorizing  a  married  woman  to  acquire  property, 
"provided  that  no  acquisition  from  her  husband  in 
prejudice  of  the  rights  of  his  creditors  shall  be  valid,'* 
authorizes  her  to  acquire  from  her  husband  in  all  cases 
when  the  rights  of  his  creditors  are  not  prejudiced.® 

1  Abshlre  t».  State,  53  Ind.  64,  «7;  Sturmfelta  v.  Frlckey,  43  Md. 
869,  571 ;  Robertson  v.  Bruner,  24  Miss.  242, 244.    fSeepost^  1 376,  u.  8. 

2  Mott  V.  Smith,  16  CaL  536,  536. 

3  Discussed  antCt  §  373. 

4  See  Ingoldsby  v.  Jaan,  12  CaL  575 ;  Maclay  v.  Love,  25  Cal.  381 ; 

ante,  ^  16. 

5  Major  v.  Holmes,  124  Mass.  lOS,  109. 

6  Kelso  V.  Tabor,  52  Barb.  125, 129.    See  nrtte,  I  872  ;  pogt,  |  376L 

7  Staley  v.  Hamilton,  19  Fla.  275, 295. 

8  Trader  v,  Lowe,  45  Md.  1, 14.  See  Goree  v.  Walthall,  44  Ala.  161, 
164, 165 ;  Kiusrsley  v.  Gil  man,  15  Minn.  59, 60, 61. 

J  875.  E&ct  of  statutes  expressly  antlxorizing  married 
womon  to  contract  as  if  unmarried. 

Rule,  Under  a  statute  expressly  enabling  a  married 
woman  to  contract  as  if  unmarried,  she  may  m,ake  con- 
tracts generally y  entirely  unaffected  by  her  coverture^  but 
it  is  doubtful  whether  she  may  m^ke  contracts  di'^ecUy 
with  her  husband. 
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When  the  statute  says  that  she  may  contract  as  if 
sole,  it  is  presumed  to  mean  it ;  *  her  contracts  are  not 
affected  by  coverture  at  all ;  *  she  may  make  all  kinds 
of  contracts  which  an  unmarried  woman  may  make,* 
including  contracts  of  suretyship,*  promissory  notes,* 
contracts  binding  her  equitable  separate  property,*  etc. 
An  implied  promise  rises  against  her  in  cases  when  it 
would  rise  against  a.fe7nme  solej  And  on  her  contracts 
made  under  such  a  contract  she  is  liable  at  law  and  in 
damages.^  But  when  her  contracts  with  her  husband 
are  considered,  other  principles  are  brought  into  play.* 

1  Edwards  v.  Scboeneman,  104  111.  278, 283. 

2  Worthington  v.  Cooke,  52  Md,  297,  308. 

8  See  Pelzer  v.  Campbell,  15  8,  C.  581, 601 ;  40  Am.  Kep.  T05  ;  <n/m, 
n.  4. 

4  Hart  v.  Grigsby,  14  Bnsh,  642 ;  Mayo  «.  Hutchinson.  67  Me.  546  ; 
Major  V.  Holmes,  124  Mass.  108, 109 ;  WUte  v.  Wolfe,  16  S,  C.  256, 268, 
26J ;  Pelzer  v.  Campbell,  15  8.  C.  581, 601 ;  40  Am.  Bep.  705. 

6    See  Messer  v.  Smyth,  58  N.  H.  298, 299. 

6  WItte  v.  Wolfe,  18  8.  C.  256, 268,  289. 

7  Spafford  v.  Warren.  47  Iowa,  47,  51 ;  Hlckson  «,  Williams,  41 
N.  J.  L.  35,  38  ;  Ackley  v.  Westervelt,  86  N.  Y.  448, 453 ;  post,  i  381. 

8  Worthington  v.  Cooke,  62  Md.  297, 298. 

9  Discussed  antet  \  43. 

^  376.    Elbct  of  Btatutefl  requiring  formalitiea. 

Rule,  If  a  statute  which  enables  a  married  woman  to 
contract  requires  her  eontraeta  to  be  executed  in  a  certain 
way,  this  requirement  must  be  substantially  complied  with 
to  give  her  contract  any  validity^  but  if  she  has  the  ca-- 
pacity  to  contract  independently  of  the  statute  which 
requires  the  formalities,  a  contract  not  complying  there^ 
with  may  still  be  valid. 

This  rule  has  reference,  more  especially,  to  deeds  of 
married  women.  Before  the  legislatures  began  to  se- 
cure married  women's  property  to  their  separate  use, 
they  provided  for  their  release  of  dower,  and  their  con- 
veyance of  the  reversion  in  their  realty,  by  joint  deed 
with  their  husbands;  and  these  statutes  usually  re- 
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quired  the  wife's  acknowledgment  to  be  taken  apart 
from  her  husband,  and  to  be  accompanied  by  her  dec- 
laration that  she  acted  freely  and  of  her  own  accord.^ 
Under  such  statutes,  there  is  no  question  but  that  the 
deed  of  a  married  woman  not  so  executed  was  abso- 
lutely void ; '  for  the  statute  gave  her  a  power,  the  only 
power  that  she  had,  and  the  deed  not  being  a  good  exe- 
cution of  the  power  was  not-  valid  under  the  statute, 
and  could  not  be  valid  by  virtue  of  any  other  capacity 
of  hers,  because  she  had  none.*  Such  a  deed  could  not 
ratify ;  *  any  act  of  hers  to  make  it  good  would  have  to 
be  equivalent  to  a  new  deed,*  and  would  not  relate 
back  but  would  take  eflfect  only  from  the  time  of  its 
execution.*  Nor,  probably,  could  the  legislature  cure 
the  defect  in  such  a  deed.^  Nor  could  such  a  deed  be 
reformed,  perfected,  or  enforced  in  equity,*  for  though 
it  lies  within  the  peculiar  province  of  equity  to  reform 
defective  deeds,**  and  enforce  them  as  agreements  to 
give  deeds,*'*  this  jurisdiction  of  equity  is  founded  on 
the  general  capacity  of  the  parties  to  contract"— a  ca- 
pacity which  a  married  woman  did  not  have ;  *^  and 
besides,  equity  could  not  reform  or  perfect  the  execu- 
tion of  a  statutory  power.^  Of  course,  the  above  rea- 
soning does  not  apply  to  deeds  of  equitable  separate 
property  in  States  where  a  married  woman  holds  such 
property  as  if  sole.**  How  far  it  applies  to  statutory 
separate  estate  is  the  difficult  question.  As  to  this 
property,  it  is  generally  said  that  it  cannot  be  conveyed 
unless  the  statute  so  provides,**  and  that  it  can  bo  con- 
veyed only  in  the  mode  prescribed  by  statute.**  A 
married  woman's  implied  power  to  dispose  of  her  stat- 
utory separate  estate  has  already  been  disousised.*^ 
Where  she  has  no  implied  power,  and  there  is  no  ex- 
press power  given,  she  conveys  it  just  as  she  conveyed 
her  property  at  common  law,**   Where  there  is  au  ex* 
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press  power  given,  but  it  is  coupled  with  a  provision 
that  it  must  be  executed  in  a  certain  way,  then  a  deed 
not  so  executed  would  be  void,**  like  the  deeds  already- 
discussed.  Where  she  is  expressly  empowered  to  con- 
vey **as  if  unmarried,"  though  there  is  a  further  pro- 
vision that  her  liusband  must  join,^  her  defective  deed, 
or  deed  not  properly  acknowledged  and  recorded, 
provided  that  if  her  husband^s  joinder  is  required  he 
has  joined,  is  valid  between  the  parties,**  and  may  be 
corrected  and  enforced  in  equity  as  if  it  were  the  deed 
of  an  unmarried  woman.^a  So  if  she  has  the  power  to 
contract  generally,®  or  to  contract  with  reference  to 
her  property,^  her  defective  deed  may  be  enforced  as  a 
contract  in  equity,*  or  she  may  be  estopped  thereby.^ 
It  is  therefore  only  when  a  married  woman  has  the 
capacity  to  convey  as  if  sole,  or  the  general  capacity  to 
contract  personally  or  with  reference  to  her  property, 
that  her  deeds  not  executed  with  the  formalities  re- 
quired by  statute  for  deeds  can  have  any  validity 
whatever.  As  already  suggested,  she  may  be  required 
to  execute  a  deed  as  if  sole,  or  under  a  particular  stat- 
ute relating  only  to  married  women.  Under  the  lat- 
ter statutes,  the  privy  acknowledgment  is  absolutely 
necessary ,27  and  the  certificate  on  the  deed  must  show 
that  all  the  formalities  required  by  the  law  have  been 
conformed  to.®  The  certificate  cannot  be  aided  by  out- 
side proof,-'*  or  corrected  in  equity .'^>  Substantial  com- 
pliance with  the  statute  is,  however,  all  that  is  required, 
the  precise  words  of  the  statute  need  not  be  used."  The 
certificate  is  prima  facie  ievidence,'*  but  is  not  conclu- 
sive*' that  the  law  has  been  complied  with,  and  except 
as  against  bona  fide  purchasers,^*  it  may  be  impeached.** 

1  See  discussion  In  2  Scrlbner  Dow.  ch.  13 ;  pnst,  \\  394-40S. 

2  Holland  v.  Moon,  39  Ark.  120, 124 ;  Leonls  v.  Lazzarovlcta,  ."iS  Cal. 
52,  57  ;  Gebb  v.  Rose,  40  Md.  387,  392 ;  Shroyer  v.  Nlckell,  55  Mo.  ::64, 
267,  268 ;  Bosenthal  v,  Mayhugh,  83  Ohio  fiit.  155,  159 :  Qillespie  v. 
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Warford,  2  Cold.  632,  638 ,  Cross  v.  Everts,  28  Tex.  SftS,  632 ;  infra^ 
n.  8. 

3  See  Shroyer  v.  Nlckell,  55  Mo.  264, 267 ;  Sllllman  v.  Cnmxnins,  13 
Ohio,  116,  IIR. 

4  Buchanan  v.  Ha«rned,  95  Pa.  St  210, 243. 
6    Miller  v.  Shackleford,  3  Dana,  289, 297. 

6  Doe  V.  Howland,  8  Co  wen,  277, 284  ;  18  Am.  Dec  445. 

7  Discussed  post,  {  378. 

8  Williams  v.  Walker,  Law  R.  9  Q.  B.  D.  876, 1581 ;  Drury  v.  Foster, 

2  WalL  21,  84  ;  Holland  v.  Moon,  39  Ark.  120,  124 ;  Stidman  v.  Mat- 
thews, 29  Ark.  650,  658,  662 :  Simpson  v.  Mont«:omery.  25  Ark.  365,  373 ; 
Leonis  v.  Lazzarovich,  55  Cal.  52, 55 ;  At  water  v.  Bucklnfirham,  5  Day, 
492,  497 ;  Breit  v.  Yeaton,  101  III.  242,  262 :  Patterson  v.  Lawrence,  90 
111.  174, 180 ;  32  Am.  Dec.  22  :  LIndley  v.  Smith,  68  111.  250 ;  Martin  v. 
Hargardine,  46  111.  422, 425 ;  Rogers  v.  Higgins,  48  111.  211, 216  ;  Stevens 
t>.  Parish,  29  Ind.  280, 263 ;  Orapengether  v.  Fejervary,  9  Iowa,  16:J,  173; 
Blackburn  v.  Pennington,  8  Mon.  B.  217 ;  Johnson  v.  Reardon,  11  Md. 
465,  469,  470 ;  Ocbb  v.  Rose,  40  Md.  387,  394 ;  Townsley  v.  Chapin,  12 
Allen,  476, 479 :  Hord  v.  Taubman,  79  Mo.  101, 104  ;  White,  16  N.  J.  L. 
202,  214  ;  Marvin  v.  Smith,  46  N.  Y.  571, 574 ;  Wiswall  t'.  Hall,  3  Paige, 
313, 817  ;  Knowles  v.  McCauly,  10  Paige  Ch.  842.347 ;  Green  v.  Branton, 
1  Dev.  Eq.  600, 603  ;  Purcell  v.  Qoshorn,  17  Ohio,  105, 124 ;  49  Am.  Dec 
448  :  Davenport  v.  Savil,6  Ohio  St.  569, 566 ;  Carr  v.  Williams,  10  Ohio, 
305,  310 ;  36  Am.  Dec.  87 ;  Roseburgh  v.  Sterling,  27  Pa.  St.  292,  291 ; 
Wright  V.  Dufleld,  68  Tex.  218,  225 ;  Cross  v.  Everts,  23  Tex.  528,  S3Z. 

9  Simpson  v.  Montgomery,  25  Ark.  365, 373. 

10  See  Gebb  v.  Rose,  40  Md.  387,  393. 

11  Shroyer  v.  Nickell,  65  Mo.  264, 267. 

12  Discussed  ante,  22  197-216. 

13  Bright  V  Boyd,  1  Story,  478, 487 ;  McBrlde  v.  Wilkinson,  29  Ala. 
662,  667 ;  EUet  v.  Wade,  47  Ala.  456,  464  ;  Merean  v.  Detchemendv,  18 
Mo.  522. 531 ;  Sllllman  r.  Cummins,  13  Ohio,  116, 118.  Contra,  Clayton 
V.  Frazler,  33  Tex.  91, 100. 

14  Gebb  v.  Rose,  40  Md.  887,  392.  See  Jones  v.  Reese,  65  Ala.  134, 
141 ;  Chew  v.  Beall,  13  Md.  348,  360 ;  Finch  v.  Marks,  76  Va.  207,  209. 

15  Bressler  v.  Kent,  61  111.  426,  429 ;  14  Am.  Rep.  67. 

16  Gilchrist  V.  Borie,  1  Dev.  A  B.  Eq.  346, 359 ;  ntpra,  notes  1, 8. 

17  -4n<e,  ?372. 

18  Bressler  v.  Kent,  61  111.  426, 429 ;  14  Am.  Rep.  67 ,  Orapengether 
V.  Fejervary,  9  Iowa,  163, 173 ;  Gebb  v.  Rose,  40  Md.  387, 392 :  Young,  7 
Cold.  461, 479  ;  Lightfoot  v.  Boss,  8  Lea,  850, 851 ;  Hawley  v.  Troyman, 
29  Gratt.  728,  729 ;  Radford  v.  Carwile,  18  W.  Va.  673,  670 ;  Taylor  v. 
Meade,  4  DeGex,  J.  &  S.  697, 607. 

19  Sllllman  v.  Cummins,  13  Ohio,  116, 118 ;  caaes  cited  tupm,  nn.  1, 8. 

20  See  Hafl  v.  Eccleston,  37  Md.  610, 620. 

21  See  Scranton  v.  Stewart,  52  Ind.  68, 89. 

22  Soe  Bedford  v.  Morton,  106  U.  S.  338, 341 ;  Edwards  v.  Schoene- 
man.  101  111.  278,  284  ;  Scranton  v.  Stewart,  52  Ind.  68,  89  ;  Phillips  v. 
Graves,  20  Ohio  St.  371, 389 ;  Dreutzer  v.  Lawrence,  68  wis.  694,  598, 590. 

23  See  Love  v.  Watklns,  40  Cal.  547, 559 ;  6  Am.  Rep.  624 ;  ante,  {  378w 

24  Baker  v.  Hathway,  5  Allen,  103, 105  ;  ante,  «  374, 375. 

25  SUllman  v.  Cummins,  13  Ohio,  116, 118. 
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26  Powell,  96  Pa.  St  403,  413.  Otherwise  no  estoppel :  Leonis  v, 
I*tzzarovich,  56  Cal.  52, 58  ;  Drury  v.  Foster, 2  Wall.  24, 33 ;  South.  Law 
Rev.  Oct.  1882,  article  by  Hon.  S.  D.  Thompson  ;  post,  {{  40&^420. 

27  Deed  Is  mere  waste  paper  without :  Cross  v.  Everts,  28  Tex.  523, 
532 ;  Mariner  v,  Saunders,  5  Gilm.  125  ;  Leonis  v.  Lazzarovich,  65  CaL 
52, 57. 

23  Ba^by  v.  Emberson,  79  Mo.  139, 140  ;  GUI  v.  Fauntleroy,  8 Mon.  B. 
177, 180 ;  Boiling  v.  Teal,  76  Va.  487, 4iM ;  Mulllns  v.  Weaver,  57  Tex.  5, 6. 

29  Jourdan,9  Serg.  &  R.  263,  274  ;  11  Am.  Dec.  724.  See  Elliott  v. 
Peirsol,  1  McLean,  11 ;  1  Peters,  32'* ;  Pendleton  v.  Button,  3  Conn. 
406, 412;  Martin  v.  Hargardine,  46  IIL  322, 3'25 ;  O'Ferrall  v.  Simplot,  4 
Iowa,  381 ;  Smith  v.  Hunt,  13  Ohio,  260, 268 ;  42  Am.  Dec.  20L 

30  Barnett  v.  Shackleford,  6  Marsh.  J.  J.  632, 534  ;  22  Am.  Dec.  100 ; 

Silliman  v.  Cummiiis,  13  Ohio,  116. 118  ;  siipra,  n.  8. 

31  Muir  V.  Galloway,  61  Cal.  498,  502 ;  Gregory  v.  Ford,  5  Mon.  B. 
471, 481 ;  Brown  v.  Farran,  3  Ohio,  140. 155. 

32  Young  V.  Duvall,  109  U.  8.  573,  677 ;  Smith  v.  McGuIre,  67  Ala. 
34,  37  ;  'Priest  v.  Cummings,  16  Wend.  617, 631. 

33  Eyster  v.  Hathaway,  50  HI.  621,  524  ;  Ford  v.  Teal,  7  Bush,  lod, 
153  ;  Marsh  t\  Mitchell.  26  N.  J.  Eq.  497, 499  ;  Louden  v.  Blythe,  16  Pa. 
St.  532,  542  ;  27  Pa.  St.  22, 23 ;  56  Am.  Dec.  527. 

84  De  Arnaz  v.  Escaudon,  69  Cal.  486,  489 ;  Kerr  v.  Russell,  69  111. 
866, 670  ;  18  A m.  Rep.  88  ;  Johnston  v.  Wallace,  63 Miss.  :«l,  337 ;  24  Am. 
Rep.  6J0;  Baldwin  v.  Snowden,  H  Ohio  St.  203,  212;  Shrader  v. 
Decker,  9  Pa.  St.  14. 16  ;  Louden  v.  Blythe,  27  Pa.  St.  22,  25  ;  Hill  v. 
Patterson,  51  Pa.  St  289,  290 ;  Davis  v.  Kennedy,  68  Tex.  616,  619 ; 
Harkins  v.  Forsythe,  11  Leigh,  294,  804. 

36    Cridge  v.  Hare,  98  Pa.  St.  561, 565  ;  supra,  notes  83, 84. 

i  377.    Efibot  of  statatM»  local  and  foreign. 

Rule.  The  capacity  of  a  married  woman  to  contract 
personally,  or  as  to  movables^  depends  on  the  law  of  the 
place  where  the  contract  is  made;  to  contract  as  to  im- 
movahles,  on  the  law  of  the  place  where  they  lie. 

Though  the  general  rule  is  that  the  validity  of  mar- 
ried women^s  contracts,  like  that  of  other  contracts, 
depends  on  the  law  of  the  State  where  they  are  made,i 
there  is  another  view,  that  this  depends  on  the  law  of 
their  domicile.*  There  is  much  confusion  among  the 
cases  relating  to  this  subject.  The  points  decided  have 
already  been  discussed.* 

1  Scudder  t'.  Union,  91 TJ.  S.  406, 411 ;  Drake  v.  Glover,  80  Ala.  882, 
383;  Nixon  v.  Halley,  78  111.  611,615;  Halley  v.  Ball,  66  111.  250,  252; 
Baldwin  v.  Gray,  16  Mart  (La.)  192,  193 ;  Saul  v.  Creditors,  17  Mart. 
(La.)  561,  5J7  ;  Andrews  v.  Creditors,  11  La.  464.  476  ;  Bell  v.  Packard, 
fO  Me.  10-S,  no  ;  31  Am.  Rep.  251 ;  Bank  v.  Williams,  46  Miss.  618,  629  ; 
13  Am.  Rep.  319 ;  Millikln  v.  Pratt,  125  Mass.  374,  377,  8Sl ;  28  Am.  Rep. 
241 ;  Ross,  129  Mass.  243,  246  ;  Wright  v.  Remington,  41  N.  J.  L.  48, 51 ; 


1   Do»i.,  Gould.  aiCsl.(Pai.«55!  FrierBoni..  Wmiama.STMlBB.*!!, 
«!.    SeeKellyw.  D«yls,2»Ls.An.773,TTi;  oilfn,  J(  33,  3<. 

\  STB.    FroBpeDtive  tuid   retrMpeotiVB  efibct  of   aota.— 

The  validity  of  a  contract,  and  the  rights  of  the  partiea 
thoreundor,  depends  upon  the  iaw  existing  at  the  time 
it  Is  made.'  Thus,  a  statute  providing  that  "all  con- 
tracts of  married  women  shall  he  valid,"  does  not  affect 
existing  onea,'and  a  note  made  before  the  passage  of 
Buch  an  act  is  Invalid,  though  delivered  thereafter;' 
but  if  dollvery  is  authorized  afterwards  the  note  is 
good.*  There  ia  much  dispute  as  to  whether  a  statute 
can  cure  the  defects  in  deeds  of  married  women.^  The 
remedy  can  be  changed  from  law  to  equity.* 

Hlch.  m,  V ;  Ecli eit  v.  Reuter,'Bl  N.  J.'  L.  13«  \  auU,  \\  19-Zi  ' 


\  378  a.  Ths  itatutM  ia  tho  diSbrent  Btitsa.  — It  is  not 
within  the  plan  of  this  work  to  discuss  minutely  the 
state  of  the  law  on  any  particular  topic  In  each  particu- 
lar Stal«,  but  some  recent  cases  which  seem  to  cover 
the  snbject  of  contracts  of  married  women  In  difierent 
States  very  fully  are  cited  in  a  not«,> 

1  MMlowe.BBrlew,ll3Ca1.4M,«Jj  Leoriiiv.  Iji!siarovdcli,55  Cul. 
62.63-88:    Well8p.Ciij'WOOd,aColo.4S7,«l;  Wllli.iri.Bi'.  Hugnnlii,6» 


le  V.  Haiblo,  SJ  Ulch. 
■sicfc  V.  Dodion.Tt  Ho.tii,iuii-»A 
lb. n, Mi  Uoaar  «. Eunltli, M  N.  K. 

jn. j.ikiaa,in: Hnyiflr V. Atwood,2fl  1-1.  . 

Ftopan  tt.  WeMooTn  N.  o.  j«,  4477'1's :  n. 
IM  iHouhtcm  V.  Ullbnm,  U  Wis.  IM.  ai!, . 

MVns,SW,S08,ng!  Kavanangh p. O'Neill  g 
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ARTiciiE  III. — Speciai.  Kinds  op  Contracts 

{  379L    Contracts  in  personcan  and  in  retn,     • 

1  380.    Executory  and  executed  contracts. 
{  381.    Express  and  implied  contracts. 

{  882.  Contracts  made  alone  and  Jointly  witb  husband. 

{  883.  Purchases  and  sales. 

{  884.  Covenants  and  bonds. 

{  885.  Promissory  notes. 

{  8SG.  Releases  and  receipts. 

2  887.  Bent,  repairs,  and  family  expenses 
{  388.  Submission  to  arbitration. 

2  389.  Employment  of  agents. 

{  390.  Liabilities  as  stockholder. 

2  SOL  Contracts  as  surety. 

{  392.  Contracts  as  trader. 

{  399L  Miscellaneous  contracts,  etc. 

§  879.  Contracts  of  married  women  in  personam  and  in 
rom. — In  considering  the  contracts  of  a  married  woman 
it  is  important  to  distinguish  between  her  personal  con- 
tracts, which  bind  her  personally,  and  her  contracts 
with  reference  to  her  separate  property,  which  are  bind- 
ing thereupon.^  The  distinction  originated  in  equity, 
which  recognized  her  separate  ownership  of  property 
settled  to  her  sole  and  separate  use,  and  her  capacity  to 
change  the  same  with  her  contracts.^  Such  contracts 
were  not  enforcible  against  her  personally,  but  only 
against  the  property,  which  became  a  kind  of  artificial 
person,'  in  a  proceeding  in  rem,*  And  so,  under  stat- 
utes creating  statutory  separate  estate,  the  courts  con- 
tinued to  hold  that  her  contracts  to  be  valid  should  be 
**  with  reference "  to  her  estate,^  and  that  mere  per- 
sonal contracts  were  void,*  unless  expressly  authorized.^ 
The  distinction,  originally  one  both  of  capacity  and  of 
remedy,  has  in  some  States  under  the  statutes  become 
one  of  capacity  only,  the  woman  being  liable  as  if 
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unmarried  on  all  contracts  made  with  reference  to 
her  estate.^  On  this  point,  however,  much  confusion 
exists.' 

1  See  Grissell,  12  Ch.  Dlv.  484 ;  Worthlngton  v.  Cooke,  t«  Md.  207, 
SOS  ;  Pawley  v.  Vogel,  42  Mo.  291, 302 ;  Walker  v.  Deavcr,  79  Mo.  664, 
674  ;  Dougherty  v.  Sprinkle,  88  N.  C.  300,  302  ;  Smith  v.  Gooch,  83  N.  C. 
276 ;  Groene  v.  Frondhof,  1  Dlsn.  504, 605. 

2  Discussed  ante,  S$  206, 207. 

3  Dougherty  v.  Sprinkle,  83  N.  C.  300, 302. 

4  Pawley  v.  Vogel,  42  Mo.  291, 302,  304  ;  ante,  ?  211. 

5  Russel  r.  People,  3D  Mich.  671, 673  ;  ante,  {  S70. 

6  Bank  V.  Porter,  90  U.  S.  325,  832 ;  ante,  5  370. 

7  See  Bailey  v.  Pearson,  29  N.  H.  76, 87 ;  ante,  ?  371. 

8  See  Kavanaugh  v.  O'Neill,  54  Wis.  101, 106  ;  ante,  2J  S72,  373. 

9  See  Eckert  v.  Reuter,  33  N.  J.  L.  266, 283  ;  Dougherty  v.  Sprinkle, 
8S  N.  C.  300,  304  ;  ante,  l\  211,  237-239,  870, 5J72,  373. 

I  880.  Ezeontory  and  ezeented  contracts. — There  is 
among  the  cases  frequent  reference  made  to  a  distinc- 
tion between  executory  and  executed  contracts  of  mar- 
ried women,  all  the  latter  being  said  to  be  void  unless 
the  married  woman  had  the  capacity  to  contract  gen- 
erally.i  The  real  distinction  seems,  however,  to  be 
between  contracts  binding  a  married  woman  person- 
ally and  contracts  binding  her  property,^  as  promises 
to  pay  money  if  charged  on  her  property  are  valid, 
though  executory,'  and  as  she  may,  by  complying  with 
the  same  formalities,  bind  her  property  by  an  agree- 
ment to  give  a  deed  as  well  as  by  a  deed  itself.*  How- 
ever she  may  bo  estopped  by  her  agreement  to  perform 
a  statutory  power,*  she  cannot  be  compelled  to  specific- 
ally perform  such  a  contract.* 

1  Stevens  v.  Parish  29  Ind.  260,  263 ;  Shroyer  v,  Nickell,  55  Mo. 
264, 263 ;  Andriot  v.  Lawrence,  33  Barb.  142, 143. 

2  Discussed  ante*  I  879. 

3  GIrault  v,  Adams,  61  Md.  8, 13 ;  ante,  \  206. 

4  See  Townsley  v.  Chapin,  12  Allen,  476,  478  ;  Donkel  v,  Huater. 
61  Pa.  St.  382,  384 ;  post,  2  407.  **M**vcir, 

5  See  Felkne  v,  Tighe,  39  Ark,  357,  363  ;  post,  (  407, 
e    Bright  V,  Boyd,  l  Story,  478, 487  ;  post^  \  ^, 
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J  881.  EzpreBi  and  implied  contracts  of  married  women. 
— A  promise  will  not  be  implied  by  law  when  the  law 
would  not  recognize  an  express  promise ;  ^  so  that,  at 
common  law,  there  was  no  implied  assumpsit  against  a 
married  woman ;  *  and  her  payment  during  coverture 
on  account  of  an  antenuptial  debt  did  not  affect  the 
running  of  the  Statute  of  Limitations.^  But  when  she 
can  contract  she  may  be  suable  on  the  common  counts ;  * 
if  she  occupies  premises,  the  law  raises  an  implied  prom- 
ise to  pay  rent ;  *  if  she  orders  materials,  the  law  implies 
a  contract  to  pay  for  them.*  But  if  she  buys  necessaries, 
the  implied  promise  is  one  of  the  husband's,^  for  he  is 
liable  therefor.*  And  if  she  receives  money  claimed 
by  another,  there  is  no  implied  promise  to  pay  it  back.' 

1  Tucker  v.  Cocke,  82  Miss.  184, 190 ;  Farrar  v.  Bessey,  24  Vt  89, 91. 

2  Tucker  v.  Cocke,  82  Miss.  184, 190. 

3  Farrar  V.  Bessey,  24  Vt  89, 92. 

4  HIckson  v,  Williams,  41  N.  J.  Tj.  35,  38 ;  Spafiford  v.  Warren,  47 
Iowa,  47, 51. 

5  Ackley  v.  Westervelt,  86  N.  Y.  448, 453 ;  pott,  I  387. 

6  Vail  V.  Meyer,  71  Ind.  160, 163. 

7  Shaw  V.  Thompson,  10  Pick.  178, 20O ;  26  Am.  Dec  655. 

8  Dlscossedanto,  {{64,  81,95. 

9  Piatt  v.  Hawkins,  43  Conn.  139, 148. 

J  882.  Contracts  of  married  women  alone  and  jointly 
with  their  husbands. — The  joinder  of  a  husband  with 
his  wife  does  not,  independently  of  statute,  affect  her 
capacity  to  contract,^  for  the  status  of  married  women 
cannot  be  destroyed  by  agreement ;  *  so  that  the  joint 
bond'  or  note*  of  husband  and  wife  is  the  note  or  bond 
of  the  husband  alone.  But  a  husband's  joinder  in  his 
wife's  disposition  of  property  to  which  he  is  entitled 
by  his  marriage  rights  makes  such  disposition  effect- 
ual.* His  joinder  may  be  required  by  statute,*  and  in 
such  cases  he  may  so  contr^act  as  not  to  bind  himself,^ 
this  being  the  effect  of  his  joinder  in  Louisiana.^    When 


i  888  SPECIAI.  KINDS  OP  CONTRACTS.  564 

he  Joins,  his  wife  is  not  discharged  of  her  obligation  by 
the  adjudication  that  he  is  a  bankrapt.*  Whether  a 
wife  must  have  her  husband's  joinder  to  a  contract  with 
reference  to  her  separate  property  when  she  cannot 
dispose  of  such  property  without  his  joinder,  does  not 
seem  to  be  settled ;  some  cases  seem  to  infer  the  nega- 
tive,*® while  others  point  towards  the  affirmative."  It 
is  a  general  rule  that  a  married  woman  cannot  bind  by 
contract  property  which  she  cannot  dispose  of." 

1  Marshall  v.  Button,  8  Term  Rep.  545, 646 ;  tnfreii  notes  3,  4. 

2  Stewart  M.  <&  D.  H  172, 181. 

3  Dorrance  v.  Scott,  3  Whart.  909,  313 ;  31  Am.  Dec.  509  ;  po*t,  {  384. 

4  Cummlngs  v.  Wllkie,  3  Grant  Gas.  146, 147  ;  post,  I  38a.  . 

5  See  Palmer  v.  Da\is,  28  N.  Y.  242, 247  ;  antet  {  348. 

6  See  more  fully,  post,  {  399. 

7  By  expressly  reserving  his  immunity. 

8  Lehman  v.  Barrow,  23  La.  An.  185, 188. 

9  AUers  v.  Forbes,  69  Md.  374, 376L 

10  Thomas  v.  Passage,  54  Ind.  106, 118 ;  Major  v.  Symmes,  19  Ind. 
117, 120 ;  Ward  v.  Servoss,.  15  Abb.  Pr.  279, 280. 

11  Matthews  v.  Murchlson,  17  Fed.  Rep.  760, 767 ;  Pierce  v.  Osman, 
79  Ind.  259, 280 ;  Hall  v.  Eccleston.  37  Md.  510, 520 ;  Townsley  v.  Chapln, 
12  Allen,  476, 479 ;  Cozzens  v.  Whitney,  3  R.  L  79, 83  ;  post,  {  407. 

12  Discussed  ante,  {  206. 

J  388.  Purchases  and  salos  of  married  women.  —  Grener- 
ally  speaking,  a  married  woman  cannot  contract  to 
buy  or  sell  property,*  because  a  contract  to  buy  is  a 
mere  personal  contract,^  and  a  contract  to  sell  is  not 
one  of  the  modes  usually  specified  for  the  disposition 
of  married  women*s  property.'  Still,  an  agreement  to 
sell  is  a  contract  with  reference  to  the  property,  and 
may  be  valid  as  such.*  But  with  a  married  woman's 
actual  purchases  and  sales  it  is  different.  It  is  not  one 
of  her  privileges  to  buy  without  paying,*  and  therefore 
where  she  may  acquire  by  purchase,®  she  may  buy  on 
credit,  and  be  bound  for  the  purchase  money."'  A 
promise  to  pay  for  separate  property  is  a  contract  with 
respect  to  her  separate  property.^    So  if  she  follows 
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the  modes  prescribed  she  may  sell  her  property,'  and 
is  bound  by  her  acceptance  of  any  consideration,^^  as 
when  in  part  payment  she  took  the  release  of  a  debt  of 
her  husband.^^  If  her  sale  is  void,  and  the  purchaser 
has  paid  her  the  purchase  money,  it  is  generally  settled 
that  he  must  bear  the  loss ;  ^^  she  may  recover  the  prop- 
erty without  restoring  the  purchase  money ,^  though  in 
some  cases  this  has  been  denied." 

1  Jobnston  v.  Jones,  12  Hon.  B.  826, 329.  See  Morrison  v.  Klnstra. 
55  Miss.  71.  74 ;  Hose  v.  Bell,  38  Barb.  25,  27 ;  Be  Hay  v.  Dennis,  14 
Blch.  Eq.  27. 

2  Rose  v.  Bell,  38  Barb.  25, 27.    See  ante,  {{  223,  878, 379,  380. 

3  Walker  v.  Owen,  79  Mo.  264, 268 ;  postt  2  407. 

4  Baker  v.  Hathway,  5  Allen,  103, 104, 105 ;  Durfee  v,  McClurg,  6 
Mich.  223, 232 ;  Albln  v.  Lord,  39  N.  H.  196, 202. 

5  Strong  V.  Waddell,  56  Ala;  471, 473  ;  antey  g  223. 

6  Discussed  ante,  21 223,  373. 

7  Dayton  v.  Walsh,  47  Wis.  113, 120 ;  82  Am.  Rep.  757 :  Tlemeyer  v. 
Turnquist,  85  N.  Y.  516, 521.;  39  Am.  Rep.  674 ;  ctrite,  il  223, 273. 

8  Messer  v.  Smith,  58  N.  H.  296, 299  ;  ante,  i  372. 

9  Discussed  ante^  U  205, 236  ;  post,  {{  394-408. 

10  Meiley  v.  BuUer,  26  Ohio  St.  535, 537 ;  post,  1 391. 

11  Rosenthal  v.  Mayhugh,  33  Ohio  St.  155, 165. 

12  Discussed  ante,  i  368 ;  post,  2  412. 

13  Alexander  v.  Saulsbury,  37  Ala.  875, 378 ;  Wood  v.  Terry,  30  Ark, 
885, 393 ;  Oglesby  v.  Pasco,  79  111.  164, 170 ;  Glldden  v.  Strupler,  62  Pa. 
St.  400, 404 :  McLaurln  v.  Wilson,  16  S.  C.  402, 410 ;  post,  i  415. 

14  Pllcher  v.  Smith,  2  Head,  208, 211 ;  post,  {  415. 


884.  Covenants  and  bonds  of  married  women. — Gen- 
erally a  married  woman's  seal  adds  nothing  to  the  valid- 
ity of  her  contract,  it  does  not,  for  example,  estop  her 
as  to  the  consideration.^  Her  covenants,  like  her  sim- 
ple contracts,  were  void  at  common  law ;  *  no  judg- 
ment or  damages  could  be  recovered  on  them  at  law,' 
nor  has  any  case  presented  itself  in  which  one  of  them* 
has  been  enforced  in  equity.*  By  statute  she  is  some- 
times expressly  authorized  to  covenant,  and  on  such  a 
covenant  she  is  liable  at  law.*  But  statutes  authoriz- 
ing her  to  convey,  to  make  deeds,  etc.,  do  not  render 

H.  AW. -48. 
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valid  her  covenants  in  such  deeds,  etc,*  so  that  a  war- 
ranty deed  of  a  married  woman  is  no  better  than  a 
quit-claim  deed  J  Still  a  covenant  for  title  in  a  deed  of 
her  property  may  be  valid  as  a  contract  "with  respect" 
thereto ;  *  and  covenants  for  purposes  immediately  con- 
nected with  the  use,  etc.,  of  her  property  may  be  valid 
under  her  implied  powers.'  There  are  cases  in  which 
a  married  woman  has  been  held  estopped  by  her  cove- 
nants, though  she  could  not  have  been  held  liable  in 
damages  for  the  breach  thereof.*®  So  her  bonds  were 
void;"  though  in  equity,  one  to  secure  purchase 
money  was  held  valid  as  to  the  property  purchased," 
and  one  expressly  charging  her  separate  property  may 
be  valid."  Nor  can  she  file  a  bond  in  a  judicial  pro- 
ceeding "  unless  expressly  authorized.** 

1  Radford  V.  Carwile.  W  W.  Va.  573, 683. 

2  Cruzen  v.  McKalg,  57  Md.  454, 462 ;  Martin  v.  Dwelly.  6  Wend. 
9, 13 ;  21  Am.  Dec.  245  ;  PUcher  v.  Smith,  2  Head,  206,  21L 

3  Porter  v.  Bradley,  7  R.  I.  538, 542. 

4  See  Pllcher  v.  Smith,  2  Head,  208, 21L 

5  Worthlngton  v.  Cooke,  52  Md.  297, 307. 

6  Whitbeck  v.  Cook,  15  Johns.  483,  490 ;  8  Am.  Dec.  272.  S.  P., 
Botsford  V.  Wilson,  75  IlL  133. 134 ;  Aldrldge  v.  Burllson,  3  Blackf.  201 ; 
Griner  v.  Butler,  61  Ind.  362,  386 ;  28  Am.  Rep.  676 ;  Nunnall  v.  White, 
3  Met  (Ky.)  584,  593;  Preston  v.  Evans,  56  Md.  476,491;  Bosford,  v. 
Pearson,  7  Allen,  504, 505  ;  Hovey  v.  Smith,  22  Mich.  170, 173  ;  Oroat  v. 
Townsend,  2  Hill.  554 ;  Sawyer  v.  Little,  14  Vt  414.  Contrctt  Nelson 
V  Harwood,  3  Call,  394 ;  infra,  n.  10. 

7  Botsford  v.  Wilson,  75  111.  133, 134.    (By  statute.) 

8  Richmond  v.  Tibbies,  26  Iowa,  474,  481 ;  Bosford  v.  Pearson,  7 
Allen,  504, 505 ;  anUf  §  372.  Not  a  covenant  In  her  husband's  deed: 
Griffin  v.  Sheffield,  38  Miss.  359, 392. 

9  Kolls  V.  De  Leyer,  41  Barb.  208, 211 ;  Houghton  v.  Milbourne,  54 
Wis.  654,  564 ;  ante,  2  373. 

10  Davis  V.  Tinjgle,  8  Mon.  B.  543 ;  Fowler  v.  Shearer,  7  Mass.  14, 
21 ;  Nash  v.  Spofford,  10  Met.  192 ;  Calcord  v.  Swan,  7  Mass.  291 ; 
Wadleigh  v.  Gllnes,  6  N.  H.  17 ;  23  Am.  Dec.  705 ;  Hill  v.  West.  8  Ohio. 
222, 225 ;  Fletcher  v.  Coleman,  2  Head,  384. 

11  Wilson  V.  Fuller,  60  How.  Pr.  480,  481 ;  Huntley  v,  Whltner.  77 
N.  C.  392,  303  ;  Schnyder  v.  Noble,  94  Pa.  St.  286, 289. 

12  Schnyder  v.  Noble,  94  Pa.  St.  286, 289. 

13  Woolsey  v.  Brown,  11  Hun,  52, 53 ;  infra,  n.  15. 

14  Ward  V.  Whitney,  12  Phlla.  246. 

15  Woolsey  v.  Brown,  74  N.  Y.  82, 84  ;  supra,  n.  13. 
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{  885.  Promissory  notes  of  married  women.  <— At  com- 
mon law  the  promissory  note  of  a  married  woman  was 
void ;  *  a  mortgage  for  the  sole  purpose  of  securing  it 
was  void ;  *  if  made  jointly  with  another  it  was  void  as 
to  her,'  but  valid  as  to  her  co-promissor ;  ^  so  as  to  a 
surety ;  *  it  was  equally  void  in  the  hands  of  bona  fide 
assignees  for  value  without  notice;*  by  accepting  a 
note  from  a  married  woman  purchaser  a  vendor  did 
not  lose  his  lien.^  Now  a  party  endeavoring  to  enforce 
a  promissory  note  must  show  that  it  falls  within  some 
equitable  or  statutory  exception  ;8  in  Michigan,  for 
example,  it  must  be  shown  that  it  was  for  something 
connected  with  her  separate  estate  ;^  in  Louisiana,  that 
it  benefited  her.i<>  Under  an  act  enabling  a  married 
woman  to  contract  as  if  sole,  she  may  make  a .  promis- 
sory note,"  and  validly  indorse  a  note  of  her  hus- 
band's firm,"  and  execute  a  note  in  blank,"  and  be  lia- 
ble, though  her  husband  joined  with  her  and  has  been 
adjudged  a  bankrupt.^*  Under  an  act  enabling  her  to 
contract  with  reference  to  her  separate  property,  a  note 
with  reference  to  something  else  is  not  valid ;  ^^  but  a 
note  for  repairs  on  the  same  is  valid.^*  In  equity  her 
note  might  be  a  charge,  as  any  other  promise  to  pay 
might."  At  common  law  she  could  in  her  own  name 
indorse  a  note  drawn  to  her  order,  with  her  husband's 
consent ,18  and  her  said  indorsement  passed  a  good 
title ;  1*  and  his  said  consent  could  be  indirectly 
proved  ;2'>  but  she  could  not  be  liable  as  indorser.^* 
Under  a  statute  enabling  her  to  dispose  of  her  separate 
property  jointly  with  her  husband,  his  joint  indorse- 
ment of  her  separate  note  was  not  required,  but  only  his 
consent  express  or  implied. ^^  And  she  can  be  liable  as 
indorser  only  when  she  can  be  liable  as  maker .^  Her 
acceptance  of  a  bill  given  for  the  debt  of  another  is  void, 
where  she  cannot  bind  herself  for  the  debt  of  another.^* 
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1  Vance  v.  Wells,  6  Ala.  787 ;  Simpers  v.  Sloan,  5  Cal.  4.'?7,  458 ; 
Taylor  v.  Boardman.  02  111.  566,  56S ;  Jones  v.  Crosthwalte,  17  Iowa, 
993,  sm ;  Shannon  v.  Canney,  44  N.  H.  503,  504  ;  anU,  I  356. 

2  Hodges  V.  Price,  18  Fla.  842,  345  ;  Sperry  v.  Dickinson,  82  Ind. 
132,135. 

8    Davis  V.  Foy,  IS  Miss.  64,  67. 

4  Bobinson,  11  Bush,  174, 179, 180. 

5  Willingham  v.  Leake,  7  Baxt.  453, 457. 

6  Kenton  v.  McClellan,  43  Mich.  664,  563 ;  Cooley  v.  Barcroft,  43 
N.  J.  L.  363,  366. 

7  Willingbam  v.  Leake,  7  Baxt  453, 457. 

8  Buhler  v.  Jennings,  49  Mich.  538, 639 ;  Saratoga  v.  Pruyn,  90  N.  T. 
£iO,2S6. 

9  Buhler  v.  Jennings,  49  Mich.  538,  539. 

10  Taylor  v.  Carlisle,  2  La.  An.  S79, 680. 

11  Messer  v,  Smyth,  58  N.  H.  298,  299.  See  Marlow  v.  Barlew,  53 
CaU  468,  451) ;  Wood  v.  Oxford,  62  CaL  412 ;  Kenworthy  v.  Sawyer,  125 
Mas^  Z&. 

12  Kenworthy  v.  Sawyer,  125  Mass.  28. 

13  Hord  V.  Taubman,  79  Mo.  101,  103 ;  Morrison  v.  Thistle,  87  Ma 
696,600. 

14  Qoodnow  V.  Hill,  125  Moss.  687. 

15  Kenton  v.  McClellan,  43  Mich.  664,  668  ;  ante,  \  370. 

16  Parker  v.  Kane,  4  Allen,  346,  347  ;  ante,  U  372,  373. 

17  Hord  V.  Taubman,  79  Mo.  101,  103  ;  ante,  U  a0O»  237. 

18  Meakens  v.  Henighe,  17  Mo.  297,  300. 

19  Stevens  v.  Beals,  10  Gush.  291, 293. 

20  McClain  v.  Weidemeyer,  25  Mo.  364,  367. 

21  Norris  v.  Lantz,  18  Md.  260, 269  ;  ante,  {  386. 

22  Whltridge  v.  Barry,  42  Md.  140 ;  Trader  v.  Lowe,  45  Md.  1. 

23  See  Shannon  v.  Canney,  44  N.  H.  692, 593, 

24  Cooley  v.  Barcroft,  43  N.  J.  L,  363, 366, 

2  886.  Beleaies  and  receipts  of  married  women. — A 
release  is  a  contract,  and  works  as  an  estoppel,  while  a 
receipt  la  a  mere  statement — a  mere  admission  of  pay- 
ment, and  not  conclusive.  When  a  married  woman  is 
entitled  to  certain  property,  her  sole  receipt  therefor, 
unless  impeached,  is  a  perfectly  good  discharge ;  *  the 
receipt  of  her  hushand,  except  as  her  agent  in  fact, 
being,  on  the  other  hand,  worthless.'  But  a  married 
woman  is  not  bound  by  a  seal,*  is  not  estopped,*  where 
she  could  not  contract ;  and  as,  if  she  accepted  part  of 
her  property  for  the  whole,  or  something  in  place  of 
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her  legal  rights,  she  would  really  dispose  of  such  rights 
in  whole  or  in  part,  her  release  is  not  valid  except  as  a 
receipt,  unless  she  can  contract  as  if  unmarried,'^  or  has 
full  power  of  disposition  over  the  rights  released.'  At 
common  law  she  could  give  neither  release  nor  receipt 
as  her  legal  existence  was  gone,^  and  her  present  prop- 
erty rights  vested  in  her  husband.^ 

1  See  Gore  v.  Carl,  47  Conn.  291, 293;  Windsor  v.  Bell,  61  Ga.  ff71, 
674 ;  Nevlns  v.  Gourley,  95  III.  206,  213  ;  Trader  v.  Lowe,  45  Md.  1 ; 
Bead  v.  Earle,  12  Gray,  423,  425 ;  Early  v.  Rolfe,  95  Pa.  St.  58, 60. 

2  Rieper,  79  Mo.  352, 458.    Consult  ante,  U  84-86. 

3  Badford  v.  Carwile,  13  W.  Va.  573, 583  ;  ante,  I  384. 

4  Powell,  98  Pa.  St.  40:i,  413  ;  post,  {{  412, 415. 

5  Consult  ante,  {  371. 

6  Consult  ante,  U  205-207, 233-239,  870,  372,  873. 

7  Kelso  V.  Tabor,  52  Barb.  125, 128  ;  ante,  S  357. 

8  Mobley  v.  Leophart,  47  Ala.  257,  261.  See  Kldwell  v.  Klrk- 
patrlck,  70  Mo.  214, 216 ;  ante,  ^3  141-183. 

J  887.  Married  women's  contracts  for  rent,  repairs,  and 
family  expenses. — At  common  law  a  married  woman 
could,  of  course,  not  lease  property,  and  in  her  lease- 
holds her  husband  had  very  full  rights.^  When  she 
can  lease  by  statute  expressly,  she  is  liable  for  the  rent 
at  law.2  A  lease  is,  in  fact,  the  purchase  of  a  term,  and 
a  married  woman  is  liable  for  the  rent  just  as  she  would 
be  for  purchase  money.*  If  she  can  lease,  she  is  liable 
on  an  implied  promise  for  the  use  and  occupation  of 
premises  which  she  holds  after  the  expiration  of  the 
lease,  and  this  though  her  husband  and  family,  are 
living  with  her.*  For  repairs  on  her  property  at  com- 
mon law  she  was  in  no  way  liable,*  and  even  for  re- 
pairs on  her  equitable  separate  estate,  she  was  liable 
only  if  she  made  the  contract  in  such  a  way  as  to  bind 
her  said  estate.'  From  her  mere  knowledge  that  re- 
pairs were  being  made  on  her  property  at  her  hus- 
band's request,  no  promise  on  her  part  to  pay  therefor 
can  be  implied.^    But  when  she  is  collecting  the  rents 
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of  her  separate  property,  and  allows  out  of  them  for 
repairs,  she  is  bound.^  So  a  contract  for  repairs  is 
beneficial  to  her  estate,'  and  is  a  contract  with  refer- 
once  thereto,^^'  and  is  a  contract  which,  owing  to  her 
ownership  of  her  separate  property,  i^he  may  by  im- 
plication make.^^  Prom  a  purchase  by  the  wife  of 
family  supplies,  a  promise  to  pay  on  the  part  of  the 
husband  and  not  of  the  wife  is  implied."  If  she  ex- 
pressly contracts  to  pay  therefor,  she  is  liable  only  if 
she  is  liable  generally  on  her  contracts,^*  or  expressly 
charges  her  estate.^*  For  a  purchase  of  family  neces- 
saries is  not  of  itself  a  contract  with  reference  to  her 
separate  estate,^^  nor  is  it  a  contract  which  she  can 
make  by  virtue  of  her  powers  implied  from  her  owner- 
ship of  her  property. '8  In  some  States  her  property  is 
made  jointly  liable  with  her  husband's  for  all  faniily 
supplies,"  but  this  is  a  liability  of  her  property  and  not 
of  herself.^* 

1  Discussed  ante,  1 145. 

2  Cruzea  v.  McKalg,  57  Md.  454,  462 ;  Worthlngton  v.  Cooke,  62 
Mrt.  297,  308. 

3  Bush  V.  Babbitt,  25  Hun,  213, 214  ;  ante,  U  223, 283. 

4  Ackley  v.  Westervelt,  86  N.  Y.  448, 453. 

5  Crane  v.  Kelley,  7  Allen,  250, 25L 

6  See  Wilson  v.  Jones,  46  Md.  349,  357, 358. 

7  BIckford  v.  Dane,  58  N.  H.  185, 186. 

8  Cheney  v.  Pierce,  38  Vt.  515. 

9  See  Batchelder  v.  Sargent,  47  N.  H.  262, 26eL 

10  Vail  V.  Meyer,  71  Ind,  159, 164 ;  ante,  }  272. 

11  Parker  v.  Kane,  4  Allen,  346, 347  ;  ante,  i  373. 

12  Shaw  V.  Thompson,  16  Pick.  198,  200. 

13  Yates  v.  Survey,  65  Me.  221,  222.  See  Cummlnga  v.  Miller,  S 
Grant  Cas.  146, 147. 

14  See  Radford  v.  Carwile,  13  W.  Va.  573, 661 ;  a)Ue,  U  206, 207, 237. 

15  Schneider  v.  Garland,  1  Mackey,  350 ;  ante,  2  372. 

16  Thomas  v.  Passage,  54  Ind.  106, 114  ;  ante,  {  373. 

17  Childess  v.  Mann,  33  Ala.  208, 207 ;  Van  Platen  v,  Kraeger.  10  IlL 
App  627,  629;  Fitzgerald  v.  McCarty,  63  Iowa,  702,  719;  Berkeu  r. 
Forsythe,  17  Mon.  B.  551, 555 ;  Lee  v.  Morris,  3  Bush,  210. 211. 

18  Frost  V.  Parker,  21 N.  W.  Rep.  507, 609. 
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§  888.  A  married  woman's  submiasion  to  arbitration.  — 
A  submission  to  arbitration  is  a  contract  and  its  valid- 
ity depends  on  the  capacity  of  parties  to  contract;^ 
therefore,  at  common  law,  a  married  woman  could  not 
be  compelled  to  perform  an  award.^*  Now,  a  married 
woman  cannot  submit  to  arbitration  any  rights  which 
she  could  not  dispose  of  by  such  a  contract ; '  but  she 
may  submit  claims  arising  out  of  her  equitable  sepa- 
rate estate ;  *  under  a  power  to  manage,  she  may  sub- 
mit a  claim  arising  in  the  course  of  management;^ 
and  under  a  power  to  dispose,  she  may  submit  any 
claim  to  arbitration.^  Even  though  she  could  not  be 
compelled  to  perform  an  award,  if  she  has  agreed  to 
one,  the  other  party  cannot  relieve  himself  of  his  obli- 
gation by  alleging  her  coverture  J 

1  Spurck  v.  Crook,  19  III.  415, 428.. 

2  Oglesby  v.  Pasco,  79  111.  164, 170. 

3  Spurck  V.  Crook,  19  111.  415, 428  ;  Palmer  v.  Davis,  28  N.Y.  242,  250l 

4  Palmer  v,  Davis,  28  N.  Y.  242, 250. 

5  Duren  v.  Oetchell,  55  Me.  241, 248. 

6  Palmer  v.  Davis,  28  N.  Y.  242, 250. 

7  Palmer  v,  Davis,  28  N.  Y.  242, 248 ;  anUt  {  868. 

i  389.  ICarried  women's  employment  of  agents. —  A 
married  woman's  capacity  to  bind  herself  for  the  com- 
pensation of  her  agents  can  hardly  be  said  to  be  coter- 
minous with  her  capacity  to  act  by  agent.i  But  she 
can  bind  her  separate  estate  in  equity  for  such  compen- 
sation ;  *  is  bound  by  contracts  for  labor,  services,  etc., 
"with  respect"  to  her  separate  estate;'^  and  when  she 
has  the  power  to  "have  and  hold  her  property  as  if 
unmarried,"  has  the  incidental  power  to  employ  agents 
to  attend  to  it.*  Her  contracts  for  counsel  fees  are  sep- 
arately discussed.* 

1  8ee  discussion  ante,  }  87. 

2  Stevens  v,  Beed,  112  Mass.  515,  617 ;  Owen  v.  Cawley,  C6  N.  Y. 
<»0,a05. 
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8   Albin  V.  Lord,  39  N.  H.  196, 202 ,  a9ite,  {  372. 

4  Leonard  v.  Rogan,  20  Wis.  340,  342  ;  antCy  2  373. 

5  Post,  Suits  0¥  Married  Womkx,  S  4G3. 

§  890.  Married  women  as  stockholders. — A  married 
woman's  subscription  to  stock  is  an  executory  agree- 
ment, and,  as  such,  void  at  common  law;^  but  a  note 
given  for  stock  has  been  held  beneficial  to  her  separate 
estate,  and  therefore  a  charge  thereupon ;  ^  and  by  stat- 
ute in  some  States,  she  may  be  a  subscriber .^  When  she 
is  holder  of  stock  as  her  separate  property,  she  is  liable 
for  the  assessments  thereupon  as  any  other  person 
is 4 — the  general  statutes  apply  to  married  women* — 
and  her  liability  is  one  of  principal  and  not  of  surety.* 

1  Rice  V.  Columbus,  32  Ohio  St.  380,  385. 

2  Williams  v.  King,  43  Conn.  563, 572. 

3  Wells  V.  Bank,  24  La.  An.  273, 274.  See  Cal.  Civ.  Code,  {{  285,  325, 
56],575,648;i70«{,  S481. 

4  Anderson  v.  Line,  14  Fed.  Rep.  405,  406  ;  Hobart  v.  Johnson,  19 
Blatchf.  35»,  3(r2 ;  The  Reciprocity  Bank,  22  N.  Y.  9, 15. 

5  The  Reciprocity  Bank,  22  N.  Y.  9, 15  ;  ante,  {  369. 

6  Hobart  v.,  Johnson,  19  Blatchf.  859, 362 ;  post,  1 39L 

J  891.  Married  women's  contracts  as  surety. — At  com- 
mon law  a  married  woman  could  not  be  a  surety 
because  she  could  not  contract  at  all.*  In  equity,  though 
in  most  States  a  contract  made  with  intent  to  charge 
equitable  separate  property  therewith  is  enforcible, 
even  if  made  for  the  benefit  of  another,^  in  some  States 
such  contracts  are  enforced  only  if  beneficial  to  the 
woman  or  the  property,  and  suretyship  contracts  are 
void.*  But  the  general  rule  is  that  all  deeds,  mort- 
gages, etc.,  of  a  marrted  woman,  made  in  accordance 
with  the  law,  are  valid,  no  matter  whom  they  benefit,* 
ior  a  general  power  or  enabling  act  does  not  limit  a 
married  woman  to  contracts  for  her  benefit.^  But  some 
statutes  expressly  except  suretyship  contracts,'  and 
under  these  a  contract  of  a  married  woman  jointly  with 
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another,  for  his  debt,  is  void  as  to  her ;  ^  nor  is  a  contract 
between  her  and  her  husband  any  consideration  in  fa- 
vor of  the  payee  for  her  indorsement  of  her  husband's 
note.^  And  a  suretyship  contract  is  not  a  contract 
"  with  reference,"  etc.,  to  her  separate  property,'  unless 
it  is  charged  thereon ;  ^^  nor  is  it  a  contract  which  she 
is  empowered  to  make  by  implication  from  her  power 
to  hold,  enjoy,  etc."  Her  acceptance  of  bill  of  exchange 
for  goods  sold  another  is  a  suretyship  contract ;  ^^  but 
her  liability  as  stockholder  is  not  the  liability  of  a 
surety .^^  The  rules  are  the  same  whether  a  wife  goes 
surety  for  her  husband  or  for  a  stranger,"  anjd  her  lia- 
bilities in  the  former  case  have  already  been  fully 
discussed.^ 

1  Schmidt  V.  PcMBtel,  68  HI.  39, 60 ;  cmUt  U  134,  306. 

2  McVey  v,  Cantrell,  70  N.  Y.  295,297 ;  26  Am.  Rep.  605  ;  ante, }  134. 
8    Perkins  v.  Elliott,  23  N.  J.  Eq.  526, 528, 533 ;  ante,  {)  134, 206. 

4    Oomegsrs  v,  Clarke,  44  Md.  108,  111 ;  ante,  1 134. 

6  Hart  v.  Grlgsby,  14  Bush,  542 ;  Mayo  v.  Hutchinson,  57  Me.  546  j 
Major  V.  Holmes,  124  Mass.  108,  lOJ  ;  Witte  v.  Wolfe,  19  a  C.  256, 268, 
269;  Pelzer  v.  Campbell,  15  8.  C.  581,  601;  40  Am.  Bep.  705;  aaUe, 
5j  134,  372. 

6  Ga.  Code,  1873,  {  vm ;  ante,  i  134. 

7  Brent  v.  Mount,  65  Ga.  92, 93. 

8  Reed  v.  Buys,  44  Mich.  80, 83 ;  Richards  v.  Proper,  44  Mich.  96, 06. 

9  Reed  v.  Buys,  44  Mich.  80, 82 ;  State  v.  Scott,  10  Neb.  83, 87 ;  infra, 
D.  11 ;  ante,  |  3. 

10  See  State  v.  Scott,  10  Neb.  83, 86 ;  Nunn  v.  Givhan,  45  Ala.  870, 375. 

11  Rusael  v.  People,  39  Mich.  671, 673 :  Huyler  v.  Atwood,  26  N.  J. 
j:q.  504, 506 ;  Kavanaugh  v.  O'Neill,  53  Wis.  101, 105 ;  ante,  {  872. 

12  Cooley  v.  Bancroft,  43  N.  J.  L.  363,  365. 

13  Hobart  v.  Johnson,  19  Blatchf.  358, 362. 

14  2  Blsh.  M.  W.  i  371. 

15  See,  therefore,  fully,  ante, )  134. 

i  892.  Contracts  of  married  women  in  oonne  of  trade.  — 
When  a  statute  authorizes  a  married  women  to  trade, 
she  may  make  all  contracts  which  fall  within  the  usual 
course  of  her  business.i 

1  Barton  v.  Beer,  35  Barb.  78, 80 ;  Wllthaus  v.  Ludecus.  5  Rich.  Eq. 
S»,829.   Di8Cuajeaj)o«i,MAB«w<:4JWo3«usNTflADBa8,  $H64-481, 
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J  898.  KlioellaneoTUi  eontraeti  of  xnArried  womeiL.— 
Special  acts  in  some  States  authorize  special  contracts 
of  married  women,  such  as  contracts  for  the  insurance 
of  her  husband's  life,*  and  her  property.* 

1  Married  Woman's  Act,  1882,  England,  ch.  75,  }  11 ;  Ala.  Code, 
1876,  I  2333 ;  Del.  Rev.  1874,  p.  478 ;  N.  J.  Rev.  1877,  p.  640 ;  Vt.  B.  S. 
1880,  i}  2340, 2343,  2345 ;  W.  Va.  R.  8. 1879,  ch.  122,  {{  5, 6. 

2  Bernhelm  v.  Beer,  56  Miss.  149. 
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CHAPTER  XXII. 

DEEDS  OP  MARRIED  WOMEN. 

{  384.  At  common  law. 

{  395.  Under  statutes. 

2  386.  Of  dower. 

{  397.  Of  equitable  separate  property. 

{  396.  Of  statutory  separate  property. 

2  399.  Joinder  of  husband. 

{  400.  Ezecatlon  by  wife. 

2  401.  Certificate  of  acknowledgment,  etc. 

{  402.  Confirmation  of  Invalid  deed  by  wife. 

{  403.  Confirmation  of  invalid  deed  by  statute. 

2  404.  Confirmation  of  Invalid  deed  by  equity. 

2  406.  Impeachment  of  married  women's  deeds. 

2  406.  Married  woman's  powers  of  attorney. 

2  407.  Agreements  of  married  women  to  give  deeds. 

2  408,  Miscellaneous  points  as  to  deeds  of  married  women. 

2  894.  Deeds  of  married  women  at  common  law.— At 
oommon  law  a  married  woman  had  no  legal  existence 
and  no  present  property  rights,^  and  therefore  her 
deed,  whether  of  dowei  ^  or  of  her  own  property,'  was, 
like  her  other  contracts,*  a  mere  nullity.*  She  could 
be  barred  of  her  dower  or  divested  of  her  property 
only  by  fine  and  common  recovery.'  Fines  and  com- 
mon recoveries  have  never  existed  in  this  country,  and 
now  do^not  exist  anywhere,^  but  statutes  have  taken 
their  place.*  In  some  States,  independently  of  statute, 
the  joint  deed  of  husband  and  wife  has  always  been 
recognized  as  if  authorized  by  the  common  law.' 
Whenever  a  wife  held  the  position  of  an  unmarried 
woman,  as  when  her  husband  was  civilly  dead,*®  or 
had  abandoned  the  realm,**  or  as  to  her  equitable  sepa- 
rate property,*^  she  could  deed  her  own  property  as  if 
unmarried. 
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1  Blythe  v.  Dargaln,  6R  Ala.  870, 375 ;  cnUe,  U  184, 881. 

2  Bannels  v.  Gehnor,  18  Cent  L.  J.  182  (Mo.) ;  aiUe,  U  270-272. 

3  Gebb  v.  Rone,  40  Md.  387, 392  ;  Ba^rley  v.  Emberaon,  79  Mo.  139, 
140 ;  pott,  {{  402-404. 

4  ^nte,  ?;  375,  368. 

5  Gillespie  v.  Worford,  2  Cold.  632, 638 ;  pott,  U  402-404. 

6  Ijconis  V.  Lazzarovlch,  55  Cal.  52,  55 ;  Hartley  v.  Ferrell,  9  Fla. 
374,  27S ;  Bressler  v.  Kent,  61  111.  426,  427 ;  14  Am.  Kep.  67 ;  Lane  v. 
McKeen,  15  Me.  304.  306 ;  Lawrence  v.  Heister,  3  Har  A  J.  371,  377 ; 
Helms  V.  Franciscns,  2  Bland,  544,  563  ;  20  Am.  Dec.  402  ;  Bool  v.  Mix, 
17  Wend.  119, 129 ;  81  Am.  Dec.  285 ;  Martin  v.  Dwelly,  6  Wend.  9,  12 ; 
21  Am.  Dec.  245  ;  Gillespie  v.  Worford,  2  Cold.  632, 637. 

7  Lawrence  v.  Heister,  3  Har.  A.  J.  371, 377 ;  1  Blsh.  M.  W.  {  587. 

8  Martin  v.  Dwelly,  6  Wend.  9, 12 ;  21  Am.  Dec  245 ;  post,  I  395. 

9  Manchester  v.  Hough,  5  Mason,  67.68,69;  Fowler  v.  Shearer,  7 
Mass.  14 ;  Colcad  v.  Swan,  7  Mass.  291;  Davey  v.  Turner,  1  Dall.  11, 
13, 14, 17 ;  Albany  v.  Bay,  4  Comst  9. 

10  See  Rhea  v.  Rhenner,  1  Peters,  105, 107 ;  ante,  2  858 ;  infra,  n.  11. 

11  Danner  v.  Berthold,  U  Mo.  App.  351, 355 ;  Rosenthal  v.  Mayhogh . 
S3  Ohio  St.  155,  161 ;  ante,  I  858.  But  see  Rhea  v.  Rhenner,  1  Peters, 
105, 107 ;  Beckman  v.  Stanley,  8  Nev.  257, 261. 

12  Miller  v.  Newton,  23  CaL  554, 567 ;  anU,  {  205 ;  post,  2  807. 

g  895.  Deeds  of  married  women  under  statutes. — Every- 
where statutes  have  been  passed  relating  to  married 
women^s  deeds  of  dower,^  of  the  reversionary  interest 
in  her  realty,'  and  of  her  statutory  separate  estate.' 
These  are  statutes  expressly  referring  to  married 
women,  as  the  general  statutes  do  not  apply  to  their 
deeds,^  unless  they  deed  as  if  unmarried.^  The  gen- 
eral rule  is  that  a  married  woman  can  convey  her  prop- 
erty, except  her  equitable  separate  estate,®  only  in  the 
mode  prescribed  by  statute.^  The  deed  must  be  ac- 
knowledged B  and  certified  to,*  substantially  as  required 
by  the  statutes,  or  it  is  mere  waste  paper .^* 

1  Chase,  1  Bland,  206, 228  ;  17  Am.  Dec  277 ;  ante,  U  270-272 ;  pottt 

{396. 

2  Helms  v.  Franciscus,  2  Bland,  544, 568  ;  20  Am.  Dec.  402  ;  infra, 
n.  7. 

3  Edwards  v.  Schoeneman,  104  111.  278, 284  ;  pott,  {  806. 

4  See  Applegate  v.  Tracy,  9  Dana,  215,  224 ;  Bell  v.  Lyle,  10  Lea, 
44,  45  ;  ante,  U  13,  369. 

0    See  Edwards  v.  Schoeneman,  104  III.  278^  2SX 

6    Ante,  I  205;  post,  I  2ff7. 
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7  Leonis  v.  Lazzarovlcb,  65  Cal.  62, 67 ;  Lewis  v.  Waters,  8  Har.  A 
McH.  430 ;  Schroyer  v.  NIekell,  65  Mo.  204, 267, 268  ;  Gilchrist  v.  Borle, 

1  Dev.  &  B.  Eq.  346,  369 ;  Oreen  v.  Branton,  1  Dev.  £q.  500,  508 ; 
Brown  v.  Farran,  3  Ohio,  140, 155 ;  Bosenthal  v.  Mayhugh,  SA  Ohio  St. 
155, 159 ;  SUliman  v.  Cummins,  13  Ohio,  116, 118  ;  Gillespie  v.  Worford, 

2  Cold.  632,  638  ;  cases  post,  H  404, 406,  4m  ;  caite,  {  236. 

8  Hepburn  v.  Dubois,  12  Peters,  345,  374 ;  post,  {  401. 

9  Lane  v.  Dolick,  6  McLean,  200 ;  post,  {  402. 

10    Leonis  v.  Lazzarovlcb,  66  CaL  62,  57 ;  Mariner  v.  Saunders,  5 
Glim.  125  ;  Cross  v.  Everts,  28  Tex.  623, 632 ;  post^  H  402--404. 

2  896.  Deeds  of  married  women  of  dower. — Dower  is 
not  separate  property ;  ^  in  fact,  it  is  not  property  at  all 
daring  coverture,*  and  a  deed  of  it  operates  only  as  a 
release,  and  by  way  of  estoppel.'  This  subject  has. 
already  been  fully  discussed.* 

1  Bressler  v.  Kent,  61  IlL  426, 428 ;  14  Am.  Rep.  67 ;  ante,  {  270. 

2  Moore  v.  Mayor,  8  N.  Y.  110, 113 ;  59  Am.  Dec.  473 ;  anUt  $  262. 
8    Reiff  V.  Horst,  55  Md.  42, 47  ;  ante,  i  272. 

4   ^nte,H  270-272. 

2  897.  Deeds  of  married  women  of  equitable  separate' 
property. — When  a  married  woman  has  the  capacity  to 
deed  her  equitable  separate  property  she  executes  the 
deed,  unless  the  settlement  provides  otherwise,  as  if 
unmarried.^  As  to  whether  or  not  she  has  the  capacity 
there  are  three  rules:  (1)  That  she  has  the  capacity 
unless  the  settlement  takes  it  away ;  ^  (2)  that  she  has 
not  the  capacity  unless  the  settlement  gives  it;^  and 
(3)  that  she  has  the  capacity  to  deed  away  her  estate 
during  coverture,  but  not  her  reversion.*  This  has 
been  fully  discussed.^  Her  equitable  property  which 
is  not  separate,  she  must  deed  as  she  does  her  legal  es- 
tates of  the  same  kind.^ 

1  American  V.  Wadhams,  10  Barb.  607, 002.    S.  F.^Essex  v.  Atlclns, 
14  Ves.  542, 647 ;  Badford  v.  Carwlle,  13  W.  Va.  573, 578  ;  ante,  {2  202, 205. 

2  Chew  V.  Beall,  13  Md.  348,  360 ;  ante,  203-206. 

3  Swift  V.  Castle,  23  III.  200, 222  ;  ante,  U  203-205. 

4  Badford  v.  Carwlle,  13  W.  Va.  573, 682, 683 ;  ante,  H  203-205. 

6    Ante,  11203^205. 

6    Clayton  v.  Bose,  89  N.  C.  106,  110;  Young,  7  Cold.  461,  477; 
Hawley  v.  Troyman,  29  Gratt.  728, 730. 

H.  A  W.-49. 
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g  898.  Deeds  of  married  women  of  statutory  separate 
property. — The  general  rule  is  that  a  married  woman 
has  no  capacity  to  dispose  of  her  statutory  separate 
lands  unless  this  is  expressly  given  by  statute.^  The 
power  to  dispose  is  not,  for  example,  included  within 
the  power  to  **  own,  enjoy,  and  possess,  as  if  unmar- 
ried," *  and  when  the  capacity  is  not  expressly  given 
her,  she  must  dispose  of  her  statutory  separate  prop- 
erty in  the  same  way  as  she  would  dispose  of  property 
held  as  at  common  law,'  and  her  invalid  deed  would 
have  no  effect,^  If  the  statute  expressly  gives  her  the 
I)ower  to  dispose  of  her  property,  but  prescribes  some 
particular  mode  of  disposition — some  particular  formal- 
ities— the  deed  must  substantially  conform  with  the 
requirements  of  the  statute  or  it  will  be  wholly  void.* 
If  the  statute  expressly  gives  her  the  power  of  disposi- 
tion, but  names  no  particular  mode  of  execution,  etc., 
she  may  execute  her  deed  as  if  unmarried,  and  if  it  is 
imperfect,  it  may  be  confirmed,  and  will  be  valid  in 
equity.  Just  as  the  imperfect  deed  of  an  unmarried 
woman  is." 

1  Swift  V.  Lucy,  27  Me.  235,  283  ;  anUt  }  238. 

2  Parent  v.  Callenmd,  64  111.  97, 99 ;  ante,  U  2%,  873. 

3  Hartley  v.  Ferrell,  9  Fla.  874,  878^Bressler  v.  Kent,  61  IlL  428, 
427 ;  14  Am.  Rep.  67  ;  8cott,  13  Ind.  225, 227  ;  Shumaker  v.  Johnson,  35 
Iowa,  33,  35 ;  Jewett  v.  Davis,  10  Allen,  68,  71 ;  Young  v.  Snyder,  3 
Grant,  150, 161. 

4  Rogers  v.  HIgglns,  48  111.  211, 216 ;  Lucas  v.  Ck>bbs,  1  Dev.  <fc  B. 
228, 232  ;  post^  I  404. 

6   SllUman  v.  Cummins,  13  Ohio,  116, 118 ;  ante,  }  395,  n.  7. 

6  Edwards  v.  Schoeneman,  104  III.  278. 284  ;  Scranton  v.  Stewart, 
S2  Ind.  68»  89 ;  SiUiman  v.  Cummins,  13  Ohio,  116, 119  ;  post,  2  <404. 

§  899.  Joinder  of  huBbaad  in  deedi  of  married  women.— 
The  husband's  Joinder  in  his  wife's  deed  is  generally 
necessary  to  render  it  valid,^  and  is  unnecessary  only 
when  she  is  expressly  authorized  to  deed  **  as  if  sole," 
or  "as  if  unmarried." 2    At  common  law  he  had  an 
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actual  estate  to  convey,  and  it  would  seem  that  he  had 
to  join  as  a  co-grantor;*  but  when  the  whole  estate  is. 
vested  in  the  wife,  and  his  assent  is  required  to  prevent 
imposition,^  his  mere  signature  to  the  deed  is  enough, 
and  he  need  not  be  named  in  the  body  of  the  deed.** 
But  his  assent  cannot  be  proved  by  parol,'  although, 
where  his  assent  was  required  in  writing,  his  joinder 
in  a  mortgage  note  was  held  sufficient,  though  he  did 
-  not  join  in  the  mortgage  at  allj  The  joint  deed  of  hus- 
band and  wife  need  not  be  executed  at  the  same  time 
and  place.®  Whether  he  shall  join  is  discretionary 
with  him,  and  he  cannot  be  compelled  to  join  ;*  so  it  is 
a  personal  right  and  cannot  be  delegated ;  ^^  nor  can  he 
honestly  claim  compensation  for  joining.^*  His  joinder 
is  not  necessary  in  his  wife's  deed  of  her  equitable  sep- 
arate estate,*^  when  she  has  the  power  to  convey  as  if 
sole,^'  nor  need  he  join  in  her  deed  executed  under  a 
special  power.^*  Where,  by  statute,  a  husband  must 
join  in  his  wife's  deeds,  she  cannot  without  him  make 
a  deed  good  in  equity,^*  or  a  good  agieement  to  con- 
Tey.i* 

1  Alexander  v.  Saulsbury.  87  Ala,  375,  377 ;  Hartley  v.  Perrell,  9 
Ha.  374,  »73;  Brosslcr  v.  Kent,  (51  111.  426, 427  ;  14  Am.  Rep.  67  ;  Scott, 
13  lud.  225,  227 ;  Shumakcr  v.  Johnson,  85  Iowa,  S3,  35 ;  Jewett 
V.  Davis,  10  Allen,  68,  71:  Townsley  v.  Chapln,  12  Allen,  476,  579; 
]Buchanan  v,  Hazzard,  95  Pa.  St.  240, 243 ;  Young  v.  Snyder,  3  Orant, 
150, 15L 

2  Rake  v.  Lawshee,  24  N,  J.  L.  613, 616 ;  1  Bish.  M.  W.  $  593. 

3  See  Blythe  v.  Bargain,  68  Ala.  370,  375  ;  ante,  S§  147, 158. 

4  Douglas  V,  Fulda,  50  Cal.  76, 80 ;  Meagher  v.  Thompson,  49  Cal. 
Id9, 191 ;  Friedenwaldt  v.  Mullen,  10  Helsk.  226, 231. 

5  Pease  v.  Bridge,  49  Conn.  58,  61 ;  Evans  v.  Summerlln,  19  Fla. 
8o8,  861 ;  Chapman  v.  Miller,  123  Mass.  269,  271 ;  Hills  v.  Bearse,  9 
^llen,  403,  406;  Stone  v.  Montgomery,  35  Miss.  83,  107;  Elliott  v. 
Sleeper,  2  N.  H.  625,  529 ;  Woodward  v.  Seaver,  38  N.  H.  29,  31 ; 
IBarnes  v.  Haybarger,  8  Jones,  76,  81 ;  Friedenwaldt  v.  Mullen,  10 
Helsk.  220, 231. 

6  Buchanan  v.  Hazzard,  95  Pa.  St  240, 243. 

7  Cormerhals  v.  Wesselhoef  t,  114  Mass.  550, 552. 

8  Ludlow  V.  O'Neill,  29  Ohio  St  181, 183  ;  post,  J  402. 

9  Stevens  v.  Parish,  29  Ind.  260, 26% 
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10  Meagher  v.  Thompson,  49  CaL  180, 191. 

11  Beaudry  v.  Felch,  47  CaL  183, 18S.  See  Mahoney  v.  Mackubin,  54 
Md.269. 

12  Barnett  v.  Hawpo,  25  Gratt  481, 487 ;  ante, «  202-205. 

13  See  Edwards  v.  Schoenemoii,  104  111.  278, 284 ;  antet  {  371. 

14  Thompson  v.  Murray,  2  HUl  Ch.  204, 211 ;  caUe,  {{  202, 205, 21L 

15  Stevens  v.  Parish,  29  Ind.  280, 263 ;  Miller  v.  Wetherby,  12  Iowa, 
415, 421 ;  Williamson,  Id  Mon.  B.  329, 885 ;  Armstrong  v.  Boss,  20  I^.  J. 
Eq.  109, 120 ;  pottf  I  404. 

16  Townsley  v,  Chapln,  12  Allen,  476, 479. 

I  400.  The  ezeoation  of  married  women's  deeds. — When 
a  married  woman  executes  a  deed  under  a  power,  she 
cannot  execute  it  in  blank,  because  she  cannot  execute 
it  through  an  agent.^  For  the  same  reason  she  w^ould 
not  be  bound  by  another's  signing  her  name  in  her 
presence.^  In  many  States,  though  not  in  as  many  as 
formerly,  the  statutes  provide  that  in  executing  her 
deed  a  married  woman  shall  be  examined  apart  from 
her  husband,  and  having  had  the  nature  of  the  deed 
explained  to  her,  acknowledge  that  she  executes  it 
freely,  and  not  through  threats  or  persuadings  of  her 
husband.''  This  was  required  when  a  fine  was  levied 
at  common  law.*  In  other  States  she  may  execute  her 
deed  as  if  sole.*  Whether  a  private  acknowledgment 
is  required  or  not,  when  a  deed  is  executed  under  a 
power  which  prescribes  some  acknowledgment,  such 
acknowledgment  as  is  prescribed  is  a  necessary  part  of 
the  deed :  *  that  is  to  say,  a  deed  without  such  an  ac- 
knowledgment would  not  be  valid  for  any  purpose 
because  not  a  perfect  execution  of  the  power .^  But  if  a 
married  woman  has  full  power  to  dispose  of  her  prop- 
erty, and  no  acknowledgment  is  named  by  the  statute, 
her  making  or  omitting  an  acknowledgment  has  pre- 
cisely the  same  effect  in  fitting  the  deed  for  record,  or 
rendering  it  valid  only  as  between  the  parties  and  in 
equity,  as  it  would  have  had  had  she  been  unmarried.^ 
So  where  a  privy  examination  is  necessary,  it  is  an 
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essential  part  of  the  execution  of  the  deed,'  and  the 
omission  thereof  is  fatal.^^  An  examination  apart 
means  an  examination  out  of  the  presence  of  her  hus- 
band, so  that  he  cannot  communicate  with  her  by 
word,  look,  or  motion.^i  It  has  been  held  that  a  privy 
examination  means  an  examination  not  only  out  of  the 
presence  of  the  husband,  but  out  of  the  presence  of  any 
one  but  the  officer ,^2  j^^t  this  decision  is  probably  not 
sound."  The  husband  and  wife  need  not  acknowledge 
at  the  same  time.^^  A  magistrate  who  is  interested  in 
the  transfer  is  not  competent  to  take  the  acknowledg- 
ment ;  ^^  but  his  relationship  to  one  of  the  parties  is  no 
disqualification,  his  certification  not  being  a  judicial 
act.i« 

1  Drury  v,  Foster,  2  Wall.  24,  33 ;  Hord  v.  Taubman,  79  Mo.  101, 
104  ;  <mt6t  i  864. 

2  Beasoning  In  cases  supra,  n.  1. 

3  See  fully  2  Scrlbner  Dow.  ch  13. 

4  2  Scrlbner  Dow.  p.  32L 

5  See  Ind.  R.  S.  1881,  |  2938 ;  Iowa  B.  S.  1880,  {  1935  ;  Md.  B.  C.  1878, 
p.  483,  {  30 ;  Wis.  B.  S.  1878,  g  222L 

6  Cross  V.  Everts,  28  Tex.  532 ;  post,  i  404. 

7  SUliman  v.  Cnimuins,  13  Ohio,  116, 119. 

8  Edwards  v.  Schoeneman,  104  111,  278,  234 ;  Scranton  v.  Stewart, 
62  Ind.  63, 89 ;  Silllman  v.  Cummins,  13  Ohio,  116, 119. 

9  Pratt ».  Battles,  28  VL  685, 689 ;  2  Scrlbner  Dow.  ch.  13. 

10  Hepburn  v.  Dubois,  12  Peters,  345,  374 ;  post,  {  401 

11  Belo  V.  Mayes,  79  Mo.  67, 70. 

12  Sibley  V.  Johnson,  1  Mich.  380, 384. 

13  See  Belo  v.  Mayes,  79  Mo.  67,  70 ;  Jones  v.  Maffet,  5  Serg.  &  B, 
623, 524  ;  Coombes  v.  Thomas,  57  Tex.  321, 323. 

14  Newell  V.  Anderson,  7  Ohio  St.  12,  16.  Compare  Adams  v. 
Buford,  6  Dana,  40G,  408. 

15  Brown  v.  Moore,  38  Tex.  645,  648.  S.  P.,  Bank  v.  Conway,  14 
Bank  Beg.  513 ;  Dussaume  v.  Burnett,  5  Clarke,  95 ;  Grosbeck  v. 
fcieeley.  13  Mich.  330 ;  Withers  v.  Baird,  7  Watts,  227 ;  Scanlau  v.  Tur- 
ner, 1  Bail.  421. 

16  Lynch  v.  Livingston,  2  Seld.  422, 434. 

J  401.  Tlie  certificate  of  acknowledgment.  — The  certifi- 
cate is  the  legal  evidence  of  the  execution  of  the  deed ;  ^ 
and  it  must  show  that  everything  has  been  done  which 
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9   Drury  ».  Foster,  2  WalL  24, 83. 

10  Kerr  v.  Buasell,  89  lU.  666. 673  ;  18  Am.  Rep.  6S4  ;  oiite,  {  400i 

11  Comegys  v.  Clarke,  44  Md.  106, 110,  111 ;  Fowler  v.  Trull,  1  Han, 
400,  411. 

12  Walter  v.  Weaver,  67  Tex.  569, 571. 

13  Ackert  v.  Pultz,  7  Barb.  386,  8SS  ;  Baldwin  v.  Snowden,  11  Ohio 
BL  203.  213. 

14  Bcranton  v.  Stewart,  52  Ind.  68, 94. 

15  Rels  V.  Lawrence,  63  Cal.  129,  135 ;  Banner  v.  Berthold,  11  Ho. 
App.  351,  355 ;  Rosenthal  v.  Mayhugh,  33  Ohio  Bt.  155,  161,  1^ ;  anUt 

16  Flanagln  V.  Hambleton,  54  Md.  222, 232. 

17  Preston  v.  Evans,  66  Md.  476, 49L 

18  Blain  v.  Harrison,  11  111.  384, 386  ;  Shumaker  v.  Johnson,  35  Ind. 
33,  38 ;  Preston  v.  Evans,  56  Md.  476, 491 ;  Merriam  v.  Boston,  117  Mass. 
241, 244  ;  Nash  v.  Bppfford,  10  Met  192 ;  Hopper  v.  Demarest,  21 N.  J.  U 
525,  541 ;  Grout  v.  Townsend,  2  Hill,  554,  557 ;  Jackson  v.  Vanderhey- 
den,  17  Johns.  167  ;  8  Am.  Dec.  378  ;  Bartlett  v,  Boyd,  34  Vt.  256,  261 ; 
ante,  I  384. 

19  Blaln  v.  Harrison,  11  111.  384, 386  ;  Shumaker  v.  Johnson,  35  Ind. 
83, 38  :  Nash  v.  Spofford,  10  Met.  192 

20  ^nte,  {272. 

21  ^tte,  2  406. 

\  418.  Estoppels  in  pais  definsd. — An  estoppel  in  pais  is 
one  which  is  not  created  by  record  or  by  deed,  but  which 
results  from  a  simple  contract  or  tort ;  the  party  who  is 
estopped  by  an  estoppel  in  pais  is  prevented  from 
bringing  evidence  to  contradict  certain  representations 
that  he  has  made  by  word  or  conduct;  and  these 
representations  may  be  in  the  nature  of  a  warranty  and 
contract,^  or  in  the  nature  of  a  fraud  and  tort.*  One  is 
not  estopped  from  denying  all  his  representations,  but 
only  those  made  under  certain  circumstances.  The  rule 
has  been  laid  down  as  follows :  To  establish  an  estoppel 
in  pais,  it  must  be  shown :  First,  that  the  person  sought 
to  be  estopped  has  made  an  admission  or  done  an  act 
with  the  intention  of  influencing  the  conduct  of  another, 
or  that  he  had  reason  to  suppose  would  influence  his 
conduct,  inconsistent  with  the  evidence  he  proposes  to 
give,  or  the  title  he  proposes  to  set  up.  Second,  tliat 
the  other  party  has  acted  upon  or  been  influenced  by 
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such  act  or  declaration.  Third,  that  such  party  will  be 
prejudiced  by  allowing  the  truth  of  the  admission  to 
be  disproved,' 

1  See  Cnrd  v.  Bodds,  6  Bush,  681, 685 ;  post,  {{  414-410.  « 

2  See  Oglesby  V.  Pasco,  79  lU.  164, 169, 170 ;  l>(M^  {Hl&^lS. 

3  Crouse  v.  Morse,  49  Iowa,  382, 387, 388 ;  Brown,  85  N.  Y.  510, 54L 


414.  Estoppels  in  pais  against  married  women  -—  General 
mlo. — Bef erring  to  section  413,  a  married  woman  may 
be  estopped  in  pais  by  a  declaration  in  the  nature  of  a 
contract  or  warranty,  or  in  the  nature  of  a  fraudulent 
representation  or  tort,  and  she  is  estopped  in  one  case 
or  the  other  only  when  she  can  render  herself  liable  by 
such  a  contract  ^  or  tort.*  But  the  usual  requirements 
to  an  estoppel  in  general*  apply  to  estoppels  against 
married  women,  and  a  married  woman  is  not  estopped 
unless  her  representation  has  been  relied  on,^  and  unless 
the  other  party  would  be  injured  by  her  denying  it.* 

1  Powell,  96  Pa.  St.  403, 413  ;  ante,  {  410,  n.  8  ;  po»t,  {  415. 

2  Oglesby  V.  Pasco,  79  111.  164, 169 ;  ante,  1 410,  n.  4 ;  jMst,  1 418 

3  Croase  v.  Morse,  48  Iowa,  382, 387, 388  ;  ante,  1 41Z, 

4  Carpenter,  27  IT.  J.  Eq.  602, 504. 

6    McGregor  v,  Sibley,  60  Pa.  St  389, 8S>4. 

§  415.  Estoppel  in  pais — By  contract. — A  married 
■woman's  liability  to  be  estopped  by  her  contracts  is 
coterminous  with  her  capacity  to  contract ;  ^  if  the  con- 
tract ia  valid  it  estops  her ;  if  it  is  invalid  it  does  not.^ 
The  contract  may  bo  either  express  or  implied,  but  a 
contract  which  she  could  not  expressly  make  will 
never  be  implied  against  a  married  woman.'  How  far 
she  is  estopped  by  her  deeds  has  been  discussed.*  Not 
only  does  the  deed  itself,  if  invalid,  not  estop  her,5  but 
her  acceptance  of  the  purchase  money,*  and  her  recog- 
nition of  the  grantee's  title,^  does  not  estop  her,  for  such 
conduct  could  work  an  estoppel  only  on  the  ground  of 
implied  contract  (the  existence  of  an  actual  intent  to  de- 
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fraud  not  being  considered  here  ^),  and  the  law  would  not 
imply  a  contract  where  she  had  no  capacity  to  contract, 
and  her  deed  was  therefore  yoid«'    But  her  assent  or 
contract  will  be  implied  when  she  could  expressly  con- 
tract,^^  as  where  she  sells  a  horse  which  is  her  separate 
property,  and  allows  the  money  to   be  paid    to  her 
husband ;  in  such  case  she  cannot  afterwards  deny  his 
authority  to  receive  it.^^    When  she  can  contract  as  if 
unmarried,  she  can  be  estopped  as  if  sole.^'    Whatever 
she  can  do  herself   can   estop   her   if   done  by   her 
husband  with  her  consent,  liis  agency  for  her  being 
implied.^    This  is  the  case  when  she  holds  him  out  as 
her  agent  in  her  separate  business.^^    She  is  estopped 
by  her  contract  binding  on  her  equitable  separate  prop- 
ei'ty;^  when  she  assents  to  the  sale  of  her  choses  in 
action,  she  is  estopped  from  applying  for  her  equity  of 
redemption  out  of  them ;  ^<  in  equity  as  to  this  property 
she  is  generally  a  femrrie  sole,  and  is  estopped  as  such.^^ 
If  she  can  contract,  she  can  be  estopped  from  denying  a 
party's  title  to  property  which  she  has  allowed  him  to 
improve   under  claim  of  title  through  her;^^  n  gj^Q 
cannot,  she  is  not  bound  even  for  improvements  put 
upon  her*  own  property  with  her  consent.*'    An  ap- 
parent exception  to  the  rule  laid  down  in  this  section 
is  the  case  where  the  property  of  a  married  woman  is 
sold  under  void  judicial  proceedings ;  in  such  case,  if 
she  has  received  the  purchase  money,  she  is  estopped 
from  setting  up  her  title.'^    There  is  a  case  in  which  a 
married  woman  was  held  estopped  from  claiming  her 
dower  by  her  mere  statement  made  during  coverture, 
at  the  sale  of  her  husband's  land,  that  she  would  not 
claim  dower.** 

1  Banner  v.  Berthold,  11  Mo.  App.  851,  838 ;  Powell,  98  Pa.  St. 
403, 413  ;  anU,  {  410. 

2  Nash  V.  Mitchell,  71  N.  Y.  199, 200 ;  27  Am.  Rep.  88 ;  Marable  t». 
Jordan,  6  Humph,  417, 413 ;  42  Am.  Dec  441 ;  ante,  J  410. 
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3  Tucker  v.  Cocke,  32  Miss.  184, 190 ;  Farrar  v  Bessey,  24  Vt.  89, 92 ; 
ante,  t  SSL 

4  AnU,\4VL 

5  Todd  V.  Pittsburgh,  19  Ohio  St  514, 623 ;  anU,  \  412. 

6  Oglesby  v.  Pasco,  79  III.  164, 169.    S.  P.,  Alexander  v.  Saulsbury, 
37  Ala.  S75,  378  ;  Green  v.  Branton,  1  Dev.  Eq.  500,  503 ;  Rumfeldt  v. 

,  Clemens,  46  Pa.  St.  455,  457;  Pettit  v.  Pretz.  33  Pa.  St.  118,  120; 
Gltdden  v.  Strupler,  52  Pa.  St.  400,  403,  406  ;  McLaurIn  v.  Wilson,  16 
S.  C.  402, 410.    Compare  po«^  \  420. 

7  Glidden  v.  Strupler,  52  Pa.  SL  400, 404. 

8  See po*<, ^2416, 418. 

9  See  cases  supra,  notes  3-6. 

10  Spaflford  v.  "Warren,  47  Iowa,  47, 51 ;  ante,  {  881. 

11  Dann  v.  Cudney,  13  Mich.  239, 242, 243 ;  post,  U  417, 419. 

12  Nash  V.  Mitchell,  71 N.  Y.  19?,  200 ;  27  Am.  Kep.  38. 

13  Schwartz  v.  Saunders,  46  IlL  18,  24  ;  Early  v.  Kolfe,  £5  Pa.  St. 
68,  GO ;  ante,  li  84, 86  ;  post,  2  410. 

14  Bodine  v.  KiUeen,  53  N.  Y.  93, 96. 

15  See  Drake  v.  Glover,  30  Ala.  382,  390 ;  Wood  v.  Terry,  90  Ark. 
S89,  893 ;  Schwartz  v.  Saunders,  46  III.  18,  24 ;  Dann  v.  Cudnej^  13 
Mich.  239,  242 ;  Glidden  v.  Strupler,  52  Pa.  St.  400,  40G ;  O'Brien  v. 
HUburn,  9  Tex.  297, 299. 

16  Lush,  Law  R.  4  Ch.  App.  591, 602 :  Wright  v.  Arnold,  14  Mon.  B. 
638,642. 

17  See  ante,  {  203. 

18  Spaflford  v.  Warren,  47  Iowa,  47, 51. 

19  Coming  V.  Fowler,  24  Iowa,  584, 537 ;  ante,  5  131. 

20  Shivers  v.  Simmons,  54  Miss.  523;  23  Am.  Bep.  372;  Smith  v. 
Warden,  19  Pa.  St.  424,  430;  McCullough  f.  Wilson,  21  Pa.  St.  4C8; 
Freeman  Void  Judic.  Sales,  {48 ;  8  Am.  Law  Bev.  N.  S.  298, 299. 

21  Connolly  v,  Branstler,  3  Bush,  702,  703.    But  see  ayite  *»  270, 276. 

J  416.  Estoppels  in  pais  against  married  women — 
False  representations. — The  false  representations  of  a 
party  sui  Juris  may  affect  his  rights  and  obligations 
either  as  a  contract  or  as  a  tort.^  When  one  represents 
that  the  property  he  sells  is  his  own,  he  warrants  the 
title,  and  if  his  representation  is  false  he  is  liable  for 
breach  of  contract,  and  is  estopped  from  setting  up  a  bet- 
ter title  subsequently  acquired.^  Accompanying  such 
a  warranty  there  may  or  there  may  not  bo  a  knowledge 
of  the  falsity  of  the  statement  and  an  actual  intention 
to  deceive.  If  a  representation  is  made  with  the  inten- 
tion of  deceiving  another,  and  such  other  is  deceived 
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and  acts  on  the  representation,  not  only  may  he  sue  the 
maker  thereof  for  any  damage  that  results,  but  such 
maker  cannot  set  up  the  falsity  of  the  representation  to 
the  other  party's  damage — he  is  estopped  from  alleging 
his  own  fraud.'    In  the  case  of  a  party  under  the  dis- 
ability of  coverture  —  a  party  who  at  common  law  is 
liable  for  her  torts*  but  not  on  her  contracts* — it  is 
necessary  to  determine  whether  the  representation  is  in 
tlie  nature  of  a  contract  or  tort.    If  there  is  no  guilty 
knowledge  or  fraudulent  intent,  but  the  representation 
is  a  mere  agreement  or  promise  that  a  certain  fact  is 
true,  and  the  other  party,  by  acting  on  this  promise  to 
his    damage,  has  paid  a  consideration  therefor,    the 
representation  can  bind  the  wife  only  as  a  contract,  and 
estop  her  only  if  she  had  the  capacity  to  make  such  a 
contract ; '  thus,  the  covenant  of  a  married  woman  in 
her  deed,  that  the  title  is  good,  is  not  binding  on  her  if 
she  has  no  capacity  to  contract,  and  she  is  not  estopped 
thereby  from  setting  up  a  subsequent  title.^    If,  on  the 
other  hand,  there  is   guilty  knowledge  or  fraudulent 
intent,  her  representation  is  a  fraud,  and  she  is  estopped 
from  denying  its  truth ;  ^  thus,  where  in  order  to  defraud 
her  husband's  creditors  she  represented  that  property 
of  hers  belonged  to  him,  she  was  estopped  from  after- 
wards, as  against  these  creditors,  setting  up  her  own 
title.®    But  if  the  false  representation  relates   to  her 
capacity  to  contract,  whether  made  in  good  faith   or 
with  fraudulent  intent,  she  is  not  estopped  thereby  ;  '• 
she  cannot  by  her  statements  give  herself  a  capacity 
she  does  not  possess  ^^ — a  rule  which  applies  equally  to 
parties  under  the  disability  of  infancy;"  thus,  she  is 
not  estopped  by  her  representations  that  she  is  un- 
married," or  that  she  has  separate  property  which  she 
can  charge,"  from  setting  up  her  coverture  when  sued 
on  the  contract,  or  from  showing   that  she  had   no 
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separate  property  to  charge.  This,  however,  as  far  as 
it  applies  to  statements  made  with  the^  intention  to 
deceive,  has  been  denied  in  California,  Illinois,  and 
New  Hampshire.**  The  representation  by  a/ewwc  sole 
that  she  is  married  is  very  different;  she  \^auijuiiHs^ 
and  is  estopped  from  denying  coverture.*'  These 
representations  may  be  made  by  conduct  as  well  as  by 
words,  and  the  intent  to  deceive  may  be  inferred ;  so 
that  questions  not  discussed  in  this  section  may  arise, 
and  must  be  separately  treated.*^ 

1  See  Oglesby  v.  Pasco,  70  111.  164,  169 ;  Curd  v.  Dodds,  6  Bnsh» 
681,  685  ;  ante,  \l  410, 413. 

2  See  Blain  v.  Harrison,  11  IlL  384,  386 ;  anU^  {  412. 

3  Hamilton  v,  Zimmerman,  5  Sneed,  89, 49  ;  ante,  \  414. 

4  Vaofirhan  v.  Vauderstegen,  2  Drew.  263,  379  ;  anU^  \  66 ;  potU  \\  418. 

5  Norris  v.  Lantz.  18  Md.  260, 263  ;  anUt  l\  355-393. 

6  Discussed  ante^  \  415. 

7  Preston  v.  Evans,  56  Md.  476, 491 ;  ante,  \\  384, 412. 

8  Discussed  po«<,  {  418. 

9  Oglesby  v.  Pasco,  79  IlL  164, 169, 170 ;  posty  \  418. 

10  Keen  v.  Hartman,  48  Pa.  St.  497,499.  S.  P.,  Liverpool  v.  Fair- 
hurst,  9  Ex.  422,  429 ;  Cannam  v.  Farmer,  3  Ex.  698  ;  Wright  i\ 
Leonard,  U  Com.  B.  N.  S.  258 ;  Oglesby  v.  Pasco,  79  IJl.  164,  171 ; 
Lowell  V.  Daniels,  2  Gray,  161 ;  Dempsey  v.  Tyler,  3  Dner,  T\  100 ; 
Wilson  V.  Fplier,160  How.  Pr.  480,  481  ;  Keen  v.  Coleman,  39  Pa.  St. 
299,  302  ;  Glldden  v.  Strupler,  62  Pa.  St.  400,  406 ;  Mason  v,  Jordan, 
13  B.  1. 193, 195. 

11  Wilson  V.  Fuller,  60  How.  Pr.  430, 481 ;  gupra,  n.  10. 

12  Brown  v.  Durham,  1  Boot,  272  ;  Conroe  v.  Blrdsall,  1  Johns.  Cas* 
127  ;  1  Am.  Dec.  105 ;  Keen  v.  Uartman,  48  Pa.  St.  497, 499  ;  Houston  v 
Turk,  7  Yerg.  13. 

13  Keen  v.  Coleman,  39  Pa.  St.  299, 302 ;  tujn^,  a.  10. 

14  Patterson  v.  Frazer,  5  La.  An.  586,  537 ;  Erwiu  v.  McCalop,  5 
La.  An.  ITi. 

15  Bels  V,  Lawrence,  63  Cal.  129,  135;  Patterson  v.  Lawrence, 
90  III.  174, 179  ;  32  Am.  Bep,  22  ;  Bead  v.  Hall,  57  N.  H.  482, 483. 

16  Mace  v.  Cadell,  Cowp.  232 ;  Batthews  v.  Galindo,  1  Moore  <fe  P. 
565  ;  Langf ord  v.  Foot,  2  Moore  <&  S.  349. 

17  Pb«<, «  417-419. 

I  417.  Estoppels  in  pais  ag^ainst  married  womeu  — Si- 
lence) aoqniescenoe. — Since  such  estoppels  as  arise  out  of 
a  failure  to  assert  a  right,  or  out  of  silence  and  acqui- 
escence in  the  rights  claimed  by  others,  arise  only 
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because  from  such  silence  and  acquiescence  a  repre- 
sentation is  implied,^  it  is  clear  that  a  married  -woman 
can  be  bound  by  her  silence  and  acquiescence  only  in 
cases  when  she  would  have  bound  had  she  expressly 
made  the  statement  which  is  implied.*    Thus,  when  a 
married  woman  makes  an  invalid   deed   she  is  not 
estopped,  by  afterwards  recognizing  its  validity  and 
allowing  the  grantee  to  improve  the  property,  from 
asserting  her  title,  for  she  would  not  be  estopped  from 
by  expressly  telling  the  grantee  that  she  would  never 
claim  any  title  thereto ; '  but  if  she  could  contract  as  a 
femme  sole^  and  allowed  her  grantee  to  improve  prop- 
erty on  the  faith  of  a  title  given  him  by  her,  she  could 
not  deny  the  validity  of  that  title.*    Nor,  if  she  can 
grant  a  right  of  way  only  in  the  mode  prescribed  by 
statute,  can  she  estop  herself  from  closing  up  a  way  by 
allowing  it  to  be  used  without  complaint.^    When  a 
party  not  her  husband,  in  her  presence,  makes  a  claim 
of  right  inconsistent  with  her  rights,  and  she  allows 
another  to  act  upon  such  claim  of  right  without  setting 
up  her  rights,  she  is  or  is  not  estopped  from  afterwards 
setting  up  her  rights,  just  as  she  would  have  been  had 
she  expressly  said  that  she  had   no  rights.*     Thus, 
when  another  claims  the  right  to  collect  money  due  to 
her,  and  such  money  is  paid  to  him  in  her  presence, 
she  is  estopped  from  denying  his  right  to  receive  it  :^ 
she  has  by  her  conduct  made  him  her  agent.^    In  some 
cases  silence  can  speak  as  loudly  as  words,  and  when 
it   appears   that   a   married  woman  was    silent  with 
respect  to  a  matter  not  connected  with  her  contract, 
knowing  her  rights,  and  that  her  silence  was  relied  on 
as  a  disclaimer  of  right  in  herself,  and  an  assertion  of 
right  in  another,  her  Intention  to  deceive  must  be  im- 
plied, and  sh«  is  bound  by  her  tort  just  as  she  would 
have  been  had  she  expressly  asserted  that  the  title  was 
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in  such  other  person.'  The  usual  case  in  which  these 
questions  arise  is  where  the  wife  is  silent  while  her 
husband  asserts  rights  inconsistent  with  her  own.^^ 

1  See  Grouse  v.  Morse,  49  Iowa,  882,  887,  388 ;  Brown,  35  N.  Y.  519, 
541 ;  Hamilton  v.  Zimmerman,  5  Bneed,  89, 48. 

2  See  Marable  v.  Jordan,  5  Humph.  417,  418 ;  42  Am.  Dec.  441 ; 
Farrar  v.  Bessey,  24  Vt.  89, 92 ;  anUt  1 415. 

8  Olldden  v.  Strupler,  52  Pa.  Bt.  400, 404. 

4  Spafford  v.  Warren,  47  Iowa,  47, 51. 

5  McBeth  v.  Trabne,  69  Mo.  642,  657 ;  Todd  v.  Pittsburgh,  19  Ohio 
St.  514, 625, 526. 

6  See  Savagre  v.  Foster,  9  Mod.  35, 87 ;  Lush,  Law  K.  4  Ch.  App.  591 ; 
Bank  v.  Lee.  13  Peters,  107,  118,  121 ;  Meyer  v.  Adams,  2  Fed.  Rep. 
182, 187;  Drake  v.  Olover,  80  Ala.  382,  390;  Seeders  v.  Allen,  98  111. 
468, 471 ;  Hackett  v,  BaUey,  86  111.  74, 77 ;  Schwartz  r.  Saunders,  46111. 
18,24  ;  Anderson  v.  Armistead,  69  111:  452,  455:  Wilson  v.  Loom  Is,  55 
III.  352, 357  ;  Peck  V.  Hensley,  21  Ind.  344,345 ;  Catherwood  v.  Watson, 
65  Ind.  576,  580 ;  Gatling  v.  Rodman,  6  Ind.  289, 293 ;  State  v.  Hollo- 
way,  8  Blackf.  45,  47 ;  Corning  v.  Fowler,  24  Iowa,  684,  587 ;  Crouse 
V.  Morse,  49  Iowa,  882, 386 ;  Jones  v.  Brandt,  59  Iowa,  832,  341 ;  Wright 
V.  Arnold,  14  Mon.  B.  638,  642 ;  Davis  v.  Tlghe,  8  Mon.  B.  539,  543 ; 
Rangely  v.  Spring,  21  Me.  130, 138  ;  Dann  v.  Cudney,  13  Mich.  239, 241; 
McBeth  V.  Trabne,  69  Mo.  642,  657 ;  Carpenter,  27  N.  J.  Eq.  502,  o(V4 ;  25 
N.  J.  Eq.  194,  201 ;  Bradstreet  v.  Pratt,  17  Wend.  44, 46  ?  Todd  v.  Pitts- 
burgh, 19  Ohio  St.  514, 525  ;  Early  v.  Rolf  e,  95  Pa.  St.  58, 60  ;  McClure  v. 
Douthitt,  6  Pa.  St.  414, 417 ;  Smith  v.  Armstrong,  24  Wis.  446, 450. 

7  Early  v.  Rolfe,  95  Pa.  St.  58, 60, 61. 

8  Dann  v.  Cudney,  13  Mich.  239,  244  ;  Ludner  v.  Lahler,  51  Barb. 
322,  324 ;  City  v.  Raven,  5  McCord,  465, 469 ;  ante,  H  84, 86. 

9  Oglesby  v.  Pasco,  79  IlL  164, 169 ;  Davis  v.  Tingle,  8  Mon.  B.  530, 
543  ;  po«M2  418, 419. 

10   Discussed  po<e,  2  419. 

g  418.  EfltoppeU  in  pals  against  married  women — Pure 
torts.  —  Coverture  cannot  be  invoked  as  a  cloak  for 
wrong  (Joing,^  and  so,  even  at  common  law,  a  married 
woman  is  liable  jointly  with  her  husband  for  her  torts  .^ 
But  as  her  contracts  were  void,  and  as  the  law  could 
not  allow  her  by  her  mere  statements  to  give  herself 
capacity,  it  was  held  that  she  was  not  liable  for  torts 
consisting  of  false  and  fraudulent  representations  that 
she  was  unmarried  and  could  contract,  but  only  for 
pure  torts .5  Since  an  estoppel  arising  out  of  tort  is 
founded  on  the  person's  liability  for  the  tort,*  it  has  been 
held,  generally,  that  married  women  are  not  estopped 
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by  their  false  and  fraudulent  representations  that  they 
are  unmarried,  or  have  property  which  they  can  charge 
by  contract ;  though  the  contrary  rule  prevails  in  Cali- 
fornia, Illinois,  and  New  Hampshire.*  But  she  is  es- 
topped by  any  tort  unconnected  with  her  contract,* 
and  by  her  tort  connected  therewith  if  the  contract  is 
valid  J  A  representation  that  certain  property  of  hers 
is  her  husband's,  made  for  the  purpose  of  deceiving 
builders,  is  a  pure  tort,  and  estops  her ;  ^  and  so  are 
any  false  and  fraudulent  representations  of  this  kind.' 
She  is  estopped  by  a  statement  that  a  bill  of  exchange 
Uas  been  accepted  by  her  husband,  which  statement 
led  to  the  discount  of  the  bill,^<^  and  by  statements  made 
under  oath.^^ 

1  Rusk  V.  Feutou,  14  Bush,  490, 403 ;  23  Am.  Kep.  413. 

2  Vaughan  v.  Vanderstegen,  2  Drew.  363,  379 ;  cmUt  i  63 ;  posU 
{$  421-425. 

3  Adelphi  v.  Falrhurst,  9  Ex.  422, 429 ;  Owens  v.  Snodgrass,  6  Dana, 
229, 230 ;  Keen  v.  Hartman,  48  Pa.  St  497, 499 ;  ante,  1 410. 

1    ^4nte,  SMIO,  414. 

5  Coses  cited  antei  {  416. 

6  Wright  V.  Leonard,  8  Jur.  N.  S.  415,  416 :  Jonos  v.  Kearney,  I 
Drii.  <fe  War.  134, 167  ;  Lush,  Law  B.  4  Ch.  App.  591,  597 ;  Matthews  v. 
Murchlson.  17  Fed.  Rep.  760,  766 ;  Oglesby  v.  Pasco,  79  III.  164,  IR.) ; 
Davis  V.  Tingle,  8  Mon.  B.  539,  643 ;  Carpenter,  2q  N.  J.  £q.  1^4,  201 ; 
Fowles  V.  Fisher,  77  N.  C.  437,  443,  444 ;  McCuIlough  v.  Wilson,  21  Pa, 
tit.  436,  442 ;  Mason  v.  Jordan,  13  R.  1. 193, 195w 

7  Bee  Lathrop  v.  Soldiers,  45  Ga.  483, 486. 

8  Oglesby  v,  Pasco,  79  111.  164,  169:  O'Brien  ».  Hllburn,  9  Tex.  297, 
299. 

9  See  cases  cited  mipin,  n.  6 ;  cpito,  1 417,  n.  6L 

10  Wright  V.  I/eonard,  8  Jur.  N.  S.  415, 416  (divided  court). 

11  Lathrop  t).  Soldiers,  45  Ga.  483,  486 ;  Oooley  v.  Steele,  2  Head, 
005.608. 

i  419.  E£bot  of  aots  of  hasliaiid  as  estoppelB  against 
wife. — ^In  considering  the  effect  of  a  husband's  acts 
and  representations  as  estoppels  against  his  wife,  it 
must  be  remembered :  (1)  That  at  common  law  the 
wife  was  under  the  control  of  her  husband,  and  subject 
tohi^willji  (2}  that  the  husband  is  in  some  respects 


611  ESTOPPELS.  §  419 

the  agent  in  law  of  his  wife ;  *  and  (3)  that  the  husband 
is  very  commonly  the  wife's  agent  in  fact.'    In  the  first 
place,  owing  to  this  fiction  of  coercion,  she  is  prima 
facie  not  bound  by  any  statement  made  by  her  husband 
in  her  presence;^  it  is  presumed   that   she   is    silent 
through  fear,  and  through  deference  to  h#r  husband  as 
her  husband ;  *  and  it  must  affirmatively  appear  that 
she  was  actuated  by  other  motives — that  is  to  say,  that 
she  intended  to  deceive/  or  that  she  voluntarily  made 
her  husband  her  agent  and  mouthpiece ; '  the  question 
of  motive,  it  seems,  being  a  question  of  fact  for  the 
jury .8    Since  a  married  woman  is  liable  for  a  tort  com- 
mitted in  her  husband's  presence  only  if  her  active 
participation  therein  is  affirmatively  made  to  appear,® 
it  is  clear  that  she  should  not  be  bound  by  his  fraud 
simply  on  account  of  her  non-interference.^^    In  the 
second  place,  leaving  out  of  consideration  the  question 
of  coercion,  she  is  estopped  by  her  husband's  acts  only 
when  he  is  her  agent  in  law  or  in  fact.^^    As  to  her 
personalty,  if  she  stands  by  and  allows  her  husband  to 
sell  it,  and  the  purchaser  relies  on  her  silence,  she  is 
estopped  from  afterwards  setting  up  her  title,^^  because 
at  common  law  her  husband  had  the  right  to  sell  it 
"without  her  consent,^'  and  because,  under  the  statutes, 
she  has  usually  the  right  to  sell  her  separate  property, 
and  therefore  to  sell  it  through  an  agent,  and  by  her 
presence  and  silence  she  constitutes  her  husband  her 
agent  ;i*  and  so,  at  common  law,  she  was  estopped  from 
claiming  her  equity  of  a  settlement  out  of  her  choses 
in  action,  if  she  allowed  her  husband  to  dispose  of  them 
in  her  presence  without  making  any  objection.^*    Thus, 
she  is  estopped  by  her  husband's  sale  of  her  horse,^^  or 
of  her  negroes,"  or  by  his  collection  of  her  funds,^^  [f 
she  was  present  and  made  no  objection.    But  owing  to 
the  Intimacy  of  the  marriage  relation,  and  to  the  fact 
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that  it  is  natural  and  proper  that  a  husband  should  to 
some  extent  possess  and  manage  his  wife's  property,^* 
it  is  not  a  fraud  on  his  creditors  for  his  wife  merely  to 
allow  him  to  possess  and'  manage  her  property,  and 
she  is  not  estopped,  as  a  stranger  would  be,  from  set- 
ting up  her  title  to  the  same.^   Her  husband's  creditors 
should  inquire  of  her  as  to  her  rights,  and  in  such  case, 
if  she  or  her  husband,  in  her  presence,  should  make 
any  false  statements,  it  is  clear  that  this  would  be  a 
fraud  and  she  would  be  estopped,^    There  is  no  reason 
why  a  married  woman  should  not  lend  her  property  to 
her  husband  to  use  in  his  business,^  and  no  reason 
why,  if  she  has  made  no  express  disclaimer  of  title,  and 
has  not  knowingly  allowed  his  creditors  to  give  him 
credit,  supposing  her  to  have  no  rights,®  she  should  be 
estopped  from  having  back  her  own.    Of  course,  if  she 
has  made  him  her  general  agent  with  respect  to  prop- 
erty over  which  she  has  the  rights  of  a  femme  sole,  she 
is  estopped  from  going  behind  his  acts,  so  that  she  cannot 
claim  the  repayment  of  money  paid  to  him  as  her 
recognized  agent,^*  and  if  she  has  put  property  in  his 
hands  to  do  business  with,  not  as  a  loan  but  as  capital, 
she  cannot,  as  against  the  creditors  of  that  business, 
claim  the    property  back.*    With  respect  to  her  real 
estate,    different   considerations   arise:   The   husband 
could  not  dispose  of   the  wife's   interest  at  common 
law,^^  and  even  under  most  modem  statutes  she  can 
dispose  of  it  only  in  the  mode  prescribed  by  statute ; " 
but  if  she  and  he  join  in  a  contract  which  is  void  as  to 
her.  he  is  nevertheless  .bound,*'®  and  is  estopped  thereby ; 
and  if  he  must  join  with  her  in  order  to  enable  her  to 
set  up  her  rights,  the  fact  that  he  is  estopped  may 
deprive  her  of  her  remedy.®    By  allowing  him  to  take 
the  title  to  her  realty  in  his  own  name,  she  estops  her- 
self from  setting  up  her  title  as  agamst  bona  fide  pur- 
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chasers  for  value,"  or  creditors  with  a  lien,'*  but  not 
from  accepting  afterwards  the  legal  title,  even  though 
the  husband  is  insolvent.'*  When  she  owns  realty  or 
personalty  as  a  femrtie  sole,  and  allows  her  husband  to 
hold  himself  out  as  owner  thereof,  she  is  estopped  by 
all  his  acts  with  respect  thereto." 

1  Scarborough  v.  Watklns,  0  Mou.  B.  340, 5tf ;  60  Am.  Dec.  528 ; 
ante,  {{  39,62,331. 

2  ^nte,  ^{82,84. 
8    ^nt6,  2S  84-88. 

4  Bank  v.  Lee,  13  Peters,  107,  118,  121 ;  Drake  v.  Olover,  30  Ala. 
382, 380  ;  Murray  v.  !Fo3c,  11  Mo.  555, 665 ;  Palmer  v.  Cross,  1  Smedes  &  M. 
48, 6S  ;  Carpenter,  27  N.  J.  Eq.  502, 504. 

5  Drake  v.  Olover,  30  Ala.  382, 390 ;  nipra,  n.  4. 

6  Drake  v.  Glover,  30  Ala.  382,  391 ;  O'Brien  v.  Hilburn,  9  Tex.. 
297,299. 

7  See  Dann  v.  Cudnoy,  13  Mich.  239, 241 ;  ante,  { 2  84, 86. 

8  Early  v,  Bolf e,  95  Pa.  St  58, 61 ;  ante,  i  86. 
0    Ante,  i  66  ;  post,  i  42L 

10  Carpenter,  27  N.  J.  Eq.  502, 604  ;  supra,  n.  4.  But  see  State  v* 
Hollo  way,  8  Blackf.  45,  47. 

11  See  McCaa  v.  Woolf ,  42  Ala.  389 ;  Schwartz  v.  Saunders,  46  111*- 
18  24  ;  Gatling  i;.  Bodman,  6  Ind.  289,  293  ;  ante,  ^  85. 

12  Drake  v.  Glov^,  30  Ala.  382, 380 ;  infra,  notes  14-18. 

13  McCaa  v.  Woolf,  42  Ala,  889 ;  ante,  U  163, 170, 176. 

14  Wortman  v.  Price,  47  111.  22, 24 ;  Schwartz  v.  Saunders,  46  111.. 
18, 24  ;  Dann  v.  Cudney,  13  Mich.  239,  244 ;  Ludner  v.  Lahler,  51  Barb. 
322,824;  City  t;  Baven,  6  McCotd,  465,  469  ;  Early  v.  Bolfe,  95  Pa.  St. 
58,  60  :  ante,  {{  84-88. 

15  Lush,  Law  B.  4  Ch.  App.  591, 597  ;  Wright  v.  Arnold,  14  Mon.  B. 
638,642. 

16  Dann  v.  Cudney,  13  Mich.  239,  241-243. 

17  O'Brien  v.  HUburn,  9  Tex.  297, 299. 

18  Early  v,  Bqlfe,  95  Pa.  St.  53, 60. 

19  Discussed  ante,  SJ  118  a-121. 

20  Jones  v.  Brandt,  59  Iowa,  332,  341 ;  ante,  k  121. 

21  See  Oglesby  v.  Pasco»  79  111.  164, 169  ;  ante,  U  416, 418. 

22  See  ante,  H  45, 87. 

23  See  ante,  h  4m,  41S. 

24  Early  v.  Bolfe,  05  Pa.  St.  58, 60  ;  ante,  {  85. 

25  Wilson  V.  Loomis,  55  111.  352, 357. 

26  Hall  V.  Callahan,  66  Mo.  316, 324  ;  ante,  U  85, 143. 

27  Gebb  v.  Rose,  40  Md.  387, 392  ;  anU,  U  400, 401, 412. 

28  See  ante,  S{  382, 408. 

29  HuiT v.  Price,  60  Mo.  228, 230. 

H.  <fc'W.-62. 
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ao   See  Darnaby,  14  Bush,  485, 498  ;  ante,  i  132. 

31  Besson  v.  Eveland,  26  N.  J.  Eq.  468, 478  ;  Beady  v.  Bra«;g,  1  Head, 
fill,  615;  ante,  2 132.  i       ,       ,  j^  -ee, 

32  Summers  v.  Hoover,  42  Ind.  153,  157 ;  Bancroft  v.  Curtis,  106 
Mass.  47, 49 ;  Payne  v.  Twyman,  68  Mo.  339, 340  ;  Syracuse  v.  wiDg> 
86  N.  Y.  421, 426. 

83   See  Anderson  v.  Armlstead,  69 IIL  452, 455. 

i  420.  Estoppels  against  married  women  arising  from 
acts  done  after  the  dissolution  of  coverture.  —  By  an  act 
after  the  dissolution  of  coverture,  a  widow  loay  estop 
herself  from  setting  up  the  invalidity  of  an  act  done 
during  coverture.^  Thus,  if  a  widow,  who  has  during 
coverture  executed  an  invalid  release  of  dower,  stands 
by  and  allows  her  late  husband's  property  to  be  sold 
clear  of  dower,  she  is  estopped  from  setting  up  her 
right  to  dower ;  *  so  if  a  widow  continues  to  hold  and 
enjoy  the  consideration  of  property  disposed  of  by  her 
during  coverture  by  an  invalid  instrument,  she  is  es- 
topped from  setting  up  her  title  to  the  property  so  dis- 
posed of.'  But  unless  there  is  some  new  act  —  some 
new  consideration  or  deed — a  widow  is  not  estopped 
by  acts  done  during  coverture  which  did  not  estop  her 
as  a  married  woman.^ 

1  Hart  V.  Giles,  67  Mo.  175,  179  ;  Beed  v.  Morrison,  12  8erg.  A  B. 
18, 24 ;  Bullock  V.  Orlffln,  1  Strob.  £q.  60, 65 ;  caite,  \\  267, 275, 27& 

.     2    Hart  t;.  GUes,  67  Mo.  175, 179. 

3  Bullock  V.  Griffin,  1  Strob.  Eq.  60, 65. 

4  See  ante,  S2  366, 402. 
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CHAPTER  XXIV. 

TORTS  OF  MARRIED  WOMEN. 

2  421.  General  considerations. 

2  422.  Antenuptial  torts. 

(  423.  Postnuptial  torts. 

2  424.  Torts  connected  with  contract. 

i  425.  Liability  for,  how  enforced, 

g  421.    General  coxuiderations  relating  to  torts  of  married 
women. — Wrongs   and    contract   are   very  differently 
regarded  by  the  law,  and  coverture  gives  a  wife  no 
immunity  from  responsibility  for  her  wrong-doing;* 
whatever  immunity  she  enjoys  results,  not  from  the 
disabilities  of  coverture,  but  from  the  fact  that  wives 
are  subject  to  their  husbands,^  and  that  the  law  pre- 
sumes that  wrongs  done  by  them  in  their  husbands^ 
presence  were  done  by  the  command  and  coercion  of 
the  latter.^    Except  when  the  act  is  committed  in  the 
husband's  presence,  a  wife  is  as  fully  responsible  for 
her  torts  as  a  femme  sole^^  though  the  procedure  against 
her  is,  of  course,  diflferent.*    As  heretofore  shown,  the 
husband  is  liable,  as  husband  or  as  joint  wrong-doer, 
for  all  torts  of  his  wife.^    His  liability  is  co-extensive 
with  hers,^  and  when  he  is  sued  as  husband  with  her, 
he  cannot  show  that  he  tried  to  prevent  the  tort,  even 
in  mitigation  of  damages.^    But  though  his  liability 
may  cease  with  the  dissolution  of  coverture,  hers  does 
not.*    His  liability  is  not  abolished  by  implication.*^ 

1  Hawk  V.  Harman,  5  Blun.  43, 45. 

2  See  ante,  U  39,  62, 419  ;  post,  {  427  ;  infra,  n.  3. 

3  Zellff  v.  Jennings,  61  Tex.  458, 471 ;  1  Blsh.  X.  W.  i  703. 

4  Discussed  post,  U  422^24. 

5  Discussed  po«^,  {425. 

6  Discussed  ante,  g  66. 
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7  Austin  V.  Wilson,  4  Cnsh.  273,  275;  Zellff  v.  Jennings,  61  Tex. 
458,471. 

8  Teates  V.  Reed,  4  Blackt  463, 46S. 

9  Rowing  V.  Manly,  49  N.  Y.  192, 201 ;  10  Am.  Rep.  846. 
10   Zellff  V.  Jennings,  61  Tex.  458, 471 ;  anUt  }  66. 

i  422.  Antenuptial  torts  of  married  women.  —  For  torts 
of  any  kind,  except  those  against  the  man  she  marries/ 
committed  before  marriage,  a  woman  remains  liable 
after  her  marriage;^  and  her  husband  is  generally 
liable  therefor  with  her,' 

1  Bee  ante,  {49. 

2  Hawk  V.  Harman,  5  Blnn.  43, 44  ;  ante,  {  66w 

3  Discussed  ante,  {  66 ;  po9^  425. 

i  428.  Fostnuptial  torts  of  married  womflu.  -^  For  all 
torts  committed  by  a  married  woman  during  coverture, 
in  person,  except  such  as  are  committed  under  the  co- 
ercion of  her  husband,'  and  such  as  are  intimately 
connected  with  her  invalid  contracts,'  and  such  as  are 
committed  against  her  husband,^  she  is  liable  as  fully 
as  if  unmarried.^  Thus,  she  may  be  sued,  and  a  judg- 
ment obtained  may  be  satisfied  out  of  all  her  property, 
for  assault  and  battery,*  for  trespass,^  for  conversiou,* 
for  slander,*  for  fraud  and  false  and  fraudulent  repre- 
sentations unconnected  with  her  invalid  contracts,*®  for 
burning  property, ^^  for  poisoning  geese,"  etc.  But  at 
common  law  she  could  not  be  held  responsible  for  the 
act  of  another  as  her  agent,*'  because  she  could  not  con- 
tract, and  therefore  could  not  appoint  an  agent ;  *^  still, 
so  far  as  she  may,  under  statutes,  appoint  an  agent,  or 
act  by  agent,  she  may  be  responsible  for  agent's 
torts.**  When,  the  act  complained  of  was  committed 
in  the  presence  of  her  husbimd,  the  presumption  is 
that  it  was  committed  by  her  through  the  authority 
and  coercion  of  her  husband,  and  that  she  is  not  liable 
at  all;*«  but  this  presumption  may  be  rebutted  by 
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showing  that  she  actively  and  voluntarily  participated 
in  the  wrong,  and  in  such  case  she  is  as  fully  respon- 
sible as  if  her  husband  had  been  absent." 

1  Estill  V.  Port,  2  Dana,  237,  238 ;  infra,  notes  13, 14. 

2  Nolan  v.  Traber,  49  Md.  460, 463 ;  33  Am.  Rep.  277 ;  tn/ra,  notes 
16, 17. 

3  Barnes  v.  Harris,  Busb.  15, 16 ;  po9t,  2  424. 

4  Abbott,  67  Me.  ^04,  307 ;  24  Am.  Rep.  27 ;  ante,  I  48. 

5  Wright  V,  Leonard,  11  Com.  B.  Nr  S.  258, 268 ;  30  Law  J.  Com.  P. 
365;  Hall  v.  White,  27  Conn.  488,  494;  Yeates  v.  Reed,  4  BJackf.  463, 
465 ;  Clement  v.  Wafer,  12  La.  An.  599,  601 ;  cases  ante,  {  66 ;  infra, 
notes  6-12 

6  Roadcap  v.  Sipe,  6  Oratt.  213, 217.  See  Cassin  v.  Delaney ,  38  N.  Y. 
178 ;  Simmons  v.  Brown,  5  R.  I.  299. 

7  Dailey  v.  Houston^  Mo.  361, 367 ;  Carter  v.  Jackson,  56  N.  H. 
366,  368 ;  Yanneman  v.  Powers,  56  N.  Y.  39,  42 ;  Hawk  v.  Harman,  5 
Binn.  43, 44. 

8  Catterall  v.  Kenyon,  3  Ad.  &  E.  N.  S.  310 ;  2  Gale  &  D.  345 ; 
£still  V.  Fort.  2  Dana,  237, 238 ;  Tobey  v.  Smith,  15  Gray,  536 ;  Heckle 
V.  Lurvey,  161  Mass.  844 ;  3  Am.  Rep.  366 ;  Peak  v.  Lemon,  1  Lans. 
295  ,*  Kowing  V.  Manly,  49  N.  Y.  192, 198, 199 ;  10  Am.  Rep.  346. 

9  Baker  v.  Young,  44  IlL  42, 48 ;  McElfresh  v.  Klrkendall,  36  Iowa, 
224, 228 ;  Tait  v.  Culbertaon.  57  Barb.  9,  10 ;  Fowler  v.  Chichester,  26 
Ohio  St.  9',  14  ;  Roadcap  v.  Bipe,  6  Qratt.  213, 217. 

10  Baum  V.  Mullen,  47  N.  Y.  577,  579.  See  Vaughan  v.  Vander- 
Stegen,  2  Drew.  368,  379 ;  Davis  v.  Tingle,  8  Mou.  B.  539,  543 ;  post,  \  424. 

-    11    Ball«.  Bennett,  21  lud.  427,428. 

12  Matthews  v.  Fiestel.  2  Smith,  E.  D.  90, 91. 

13  Rawlings  v.  Bell,  1  Com.  B.  959 ;  Estill  v.  Fort,  2  Dana,  237, 238 ; 
Cok« Litt.  1 274, n.  4,  §678 ;  in/ra,  n.  15. 

14  Rawlings  v.  Bell,  1  Com.  B.  959 ;  oMe^  I  364. 

15  Furguson  v.  Brooks,  67  Me.  251, 258, 259 ;  Vanneman  v.  Powers, 
66  N.  Y.  39,  43 ;  Baum  v.  Mullen,  47  N.  Y.  577, 579 ;  Graves  v.  Spier,  58 
Barb.  349,  386  ;  aiUe,  ${  85, 88,  364. 

16  Nolan  v.  Traber,  49  Md.  460, 468 ;  33  Anu  Rep.  277  ;  ante,  S  66. 

17  Carleton  v.  Haywood,  49  N.  H.  314, 318, 319  ;  oMe,  I  68. 

^  424.  Torts  of  married  woma:a  coimected  with  invalid 
contracts.  —  For  her  torts,  so  intimately  connected  with 
her  invalid  contracts  that  in  order  to  hold  her  liable 
iov  them  her  invalid  contract  would  have  to  be  sub- 
stantially enforced,  a  married  woman  is  not  responsi- 
ble.^ Thus,  she  cannot  be  sued  for  getting  credit  by 
false  and  fraudulent  representations  that  she  is  un- 
Xaarried,'  or  has  property  she  can  charge,'  or  for  mis- 
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using  property  of  whicli  she  is  a  bailee,'  or  for 
misappropriating;  money  intniated  to  her.^  But  if  her 
contract  ia  valid,  the  rule  does  not  apply  j  thus,  she  ia 
I:able  for  false  and  fraudulent  represenlationa  made  in 
effecting  a  valid  sale  of  her  separate  property,* 

1    Uverpool  -.  «2,  423J  Wristat  v.  Leonard, 

llOom.B.S  0  rsrnipr,SEx.«)8:  ZlegenliBgeiii'. 

Churi^li.s  Ch.  .  i.  .    ..Paseoj^lll.  IM.  m;  Owenar. 

r."orniabee!ll  M..    i.i'-,  i  .■.■■  r'.ri.'.'i' m  v.  H^woodf^lj.  H.  SM.'mo' 


S   Liverpool  IT.  F&lihunt,  9  Ex.  432. 429 ;  niprn,  n.  L 
I   Se«  Patterson  v.  Fruer,  C  La.  Aa.  DM.  sa7 

B   Andrews  v.  Ormilwe,  11  Mo.  40*,  40!  ;  Carleton  v.  Haywood 
t    Banm  v.  Mullen,  47  N.  Y.  in,  Sit. 

i  429.    EuforoaniMit  of  married  womm'i   llablli^  Air 

tOTt.  —  Independently  of  atatnte  a  married  woman  cun- 
not  ba  sued  alone,'  and  therefore  in  all  suits  against 
her  for  torts  her  husband  must  be  Joinded.'  He  may 
he  joined  simply  hecanae  he  is  her  husband' — as  in  the 
case  of  her  antenuptial  torta,*  or  of  torts  committed  out 
of  his  presence  and  with  which  he  has  nothing  to  do,' 
or  as  a  Joint  wronp;-doer'  —  as  when  they  both  were 
concerned  in  the  tort.'  His  liability  in  these  cases  has 
been  elsewhere  discussed.'  It  is  said  that  for  some 
wroi^a  there  cannot  he  a  joint  suit,  because  such  wrrongs 
do  not  admit  of  joint  oommission'— slander  being  such 
a  wrong. '°  And  it  Is  said  that  in  even  a  joint  suit  for 
conversion  against  husband  and  wife,  the  allegation 
should  bo  that  the  conversion  was  to  the  use  of  the 
husband,  notto  "their"orlo"ber"uae,"  When  the 
husband  is  Joined  as  husband  only,  Itsbould  be  alleged 
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that  the  wrong  was  committed  by  the  wife."  The  wife 
should  be  summoned,  though  by  an  appearance  for 
her  such  summons  is  waived  ,i'  and  the  husband  has 
full  power  to  appear  for  her  and  to  manage  the  suit, 
and  she  is  bound  though  the  suit  be  lost  through  his 
negligence ;  ^^  this  applies,  of  course,  only  to  suits 
prosecuted  as  at  common  law.^  All  evidence  which 
would  have  been  admissible  against  the  wife,  could 
she  have  been  sued  alone,  is  admissible  against  the 
husband  when  he  is  sued  with  her.^^  When  they  are 
sued  jointly,  one  may  be  acquitted  and  the  other  found 
guilty  ^^ — though  the  acquittal  of  the  husband  will  not 
save  him  from  judgment  on  account  of  his  being  hus- 
band, but  only  from  judgment  as  joint  wrong-doer.^8 
The  judgment  is  usually  entered  against  them  both 
generally,'*  and  may  be  satisfied  out  of  the  property 
of  the  husband,  or  the  wife,  or  both.*^  The  husband's 
property  may  be  taken,*i  and  the  wife's  also,  whether 
separate,^  or  held  as  at  common-law ;  ^  a  judgment  of 
this  kind  estops  her  as  if  she  were  sole.^^  But,  it  is 
said  in  Texas,  the  judgment  may  direct  her  property 
to  be  first  exhausted.**  In  some  States,  though  the 
husband  must  still  be  joined  for  conformity,  he  is  by 
statute  saved  from  liability.**  She  may  be  sued  alone 
after  the  dissolution  of  coverture — by  divorce,^  or  by 
actual  or  civil  death.*  So  when  she  may  by  statute 
sue  and  be  sued  alone,  her  torts  may  be  enforced 
against  her  alone.**  And  when  she  may  be  sued  alone 
in  respect  to  all  matters  relating  to  her  separate  prop- 
erty, she  may  be  sued  alone  for  all  torts  connected  with 
it  ;'o  for  example,  for  setting  fire  to  her  separate  house 
and  thus  burning  another's  furniture ;  '*  for  a  fraud 
connected  with  the  sale  of  her  separate  lands;'*  for 
injuries  resulting  to  persons  using  her  separate  stages ; " 
for  depredations  of  her  cattle  ;**  for  injuries  resulting 
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from  the  mismanageznent  of  her  separate  property  ;K 
for  her  negligence  connected  with  it ;  *•  for  maintaining 
a  nuisance  on  it^'^  and,  it  is  said,  for  refusing  to  give  up 
the  property  of  another  and  holding  it  under  a  claim 
that  it  was  her  separate  property  ;^  but  not  for  receiv- 
ing stolen  goods,  for  no  title  to  them  vested  in  her,  and 
they  could  not  be  her  separate  property.'® 

1  Kowing  V.  Manly,  49  N.  Y.  192, 201 ;  10  Am.  Rep.  ai6 ;  post,  { 

2  Catterall  v.  Kenyon,  8  Ad.  4  E.  N.  S.  810;  2  Gtele  <&  D.  545: 
Ball  V.  Bennett,  21  Ind.  427,  428 ;  Burt  v.  McBaln,  29  Mich.  2R0, 262 ; 
McKeown  v.  Johnson,  1  McCord,  678, 579  ;  10  Am.  Dec.  698  ;  ante,  {  86. 

3  Boadcap  v,  Slpe,  6  Qratt.  213, 217 ;  ante,  I QB, 

4  Hawk  V.  Harman,  5  Binn.  43, 44  ;  ante,  1 66^ 

5  Marshall  v.  Oakes,  51  Me.  303, 309 ;  ante,  i  66. 

6  Kowing  V.  Manly,  49  N.  Y.  192, 201 ;  10  Am.  Rep.  340 ;  ante,  i  «. 

7  Carter  v.  Jackson,  56  N.  U.  336,  368  ;  cmte,  i  G6. 

8  Discussed  fully,  ante,  i  66. 

9  Carter  v.  Jackson,  5G  N.  H.  3G6, 363. 

10  Roadcap  v.  Sine,  6  Gratt.  213,  217     But  see  2  Blsh.  M.  W.  *  26D : 
cases  cited  ante,  i  423,  n.  0. 

11  Estill  V.  Fort,  2  Dana,  237,  288 ;  cases  ante,  i  428,  n.  8.    Sxcept 
under  separate  property  act :  Hagebrush  v.  Ragland,  78  IlL  40. 

12  McKeown  v.  Johnson,  1  McGord,  578, 570 ;  10  Am.  Dec.  698. 

13  Smitli  V.  Taylor,  11  Ga.  20,  22-24  ;  post,  {  452. 

14  Green  v.  Branton,  1  Dev.  Eq.  500, 604  ;  pott,  I  460. 

15  Lansing  v.  Holdridge,  58  How.  Pr.  449, 451 ;  post,  (  460. 

«-l^«?*'X  *;•.  J^«""ett,21  Ind.  427,428.    See  Austin  v.  Wilson,  4  Cush. 
273, 275 ;  Zeliflf  v.  Jennings,  61  Tex,  458, 471. 

17  Daily  v.  Houston,  53  Mo.  361,  867,  368;  Reugler  v.  lAllr  28 
Ohio  St.  43,  49  ;  Roadcap  v.  Sipe,  6  Qratt.  213,  218.  ^' 

18  The  broader  language  of  the  cases  seems  unjustiflable. 

19  Hall  V.  White,  27  Conn.  488, 404  ;  Smith  v.  Taylor,  ll  Ga.  20, 22 : 
Baker  ^^  Young,  44  111.  42.  48 ;  Talt  v,  Culbertson,  61  Barb!  9.  11 
Corn  V.  Briizeiton,  2  Swan,  273, 275 ;  Zellff  v.  Jennings,  61  Teat.  458. 47l! 

20  Howard  v.  North,  5  Tex.  290, 299 ;  51  Am.  Dec  780 

21  See  cases  ante,  {  66. 

22  Smith  V.  Taylor,  11  Ga.  20,  22 ;  Chauvier  v.  Flieffe.  6  La.  An. 
MJnf  rc"Si'st.<l?'5^''  ="»">•«•■  "^    B«  «">  Vanle'rh«ydea  .. 

2i  Green  v.  Branton,  1  Dev.  Eq.  600, 504. 

24  Brown  V.  Kemper,  27  Md.  666, 673L 

25  Zellff  V.  Jennings,  61  Tex.  458, 471. 

26  Burt  V.  McBaln,  29  Mich.  260, 282 ;  Md.  Acts  of  18*),  ch.  253,  {  31. 

m:  A  DTA'i4?*''^^'  ^^  ^'  ^-  ^^  ^^ »  ^^^^'  ^^^  ^  J  Stewart 
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28  2  Addis.  Torto,  1125 ;  Wright  v.  Leonard,  11  Com.  B.  N.  S.  258, 2S8 ; 
Kowing  V,  Manly,  49  N.  Y.  192, 201 ;  10  Am.  Bep.  846. 

29  See  Lansing  v.  Holdridge,  68  How.  Pr.  449, 4C1. 

ao  Bowe  V  Smith,  46  N.  Y.  230,  233L    See  Ferguson  v.  Brooks,  67 

Me.  251, 250. 

31  Lansing  v.  Holdridge,  68  How.  Pr.  449, 4oL 

32  Baum  v.  Mullen,  47  N.  Y.  677, 679. 

83  OUlles  V.  Lent,  2  Abb.  N.  S.  455  ;  Peak  v.  Lemon,  1  Lans.  295, 299. 

84  Bowe  V.  Smith,  45  N.  Y.  230, 233  ;  55  Barb.  4!7 ;  88  How.  Pr.  87. 
35  ISagle  V.  Swayze,  2  Paly,  140, 142. 

38  Flskei;.Bailey,AlN.  Y.150,153. 

37  Bowe  V.  Smith,  cited  supra^  n.  34. 

88  Peak  v.  Lemon,  1  Lans.  295, 299, 301. 

89  Musserv.  Lewlst  6011*  Y.  Super.  431, 440.     - 
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CHAPTER  XXV. 

CBIMES  OF   MABRIED  WOMEN. 

428.    Married  women's  liability  for  crime. 
(  427.    Proof  of  married  women's  guilt. 

§  486.  Liability  of  married  women  for  crime.  —  A  mar- 
ried woiuan  continues  liable  for  any  crime  committed 
before  her  marriage,*  and  during  coverture  may  ren- 
der herself  liable  to  prosecution  for  any  crime  aa  if 
unmarried,'  with  the  following  exceptions :  (1)  She  can- 
not be  guilty  of  conspiracy  with  her  husband ; '  (2)  or 
of  larceny  for  appropriating  his  goods.*  (3)  She  can- 
not be  prosecuted  for  receiving  goods  her  husband  has 
stolen ;  ^  (4)  or  for  aiding  him  to  escape  detection  in  a 
crime  he  has  committed.*'  This  subject  is  fully  treated 
in  Desty's  "American  Criminal  Law.*'' 

1  Tbls  has  never  been  questioned.    Compare  antCf  1 422. 

2  See  cases  cited  ante,  U  ^%  ^  :  Besty  Crim.  Law,  U  ^^(**  16  a,  17a ; 
1  Bussell  Crimes,  334. 

3  People  V.  Mather,  4  Wend.  229 ;  21  Am.  Bee.  122 ;  Desty  Crim. 
lAW,  n7  a. 

4  Com.  V,  Hartnett,  8  Gray,  450 ;  ante,  {2  47, 49. 

5  Reg,  V.  Brooks,  Dears.  C.  C.  184  ;  Desty  Crim.  Law,  {17  a. 

6  Reg,  V.  Goode,  1  Car.  <&  K.  185 ;  Desty  Crim.  Law,  {17  a. 

7  Desty  Crim.  Law,  51 15  a-17o. 

J  487.  Proof  of  gnilt  of  married  womea. — To  convict  a 
married  woman  for  an  act  which  would  be  criminal 
were  she  unmarried  when  it  was  committed,  it  must 
affirmatively  appear :  (1)  That  her  husband  was  absent 
at  the  time,^  for,  from  his  presence  his  coercion  is  im- 
plied ;  2  (2)  or  that  being  present  he  did  not  or  could 
not  coerce  her ;  ^  (3)  or  that  it  is  a  crime  malum  in  se 
(murder,  robbery,  treason,  etc.*);  or  peculiarly  fem- 
inine ^  (as  keeping  a  bawdy  house*) ;  or  specially  cov- 
ered by  a  statute  expressly  referring  to  married  woman  J 
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1  Rex  V.  Morris,  Buss,  (ft  B.  270 ;  Desty  Crlm.  Law,  ilB<t, 

2  Ante,  {}  417, 424 ;  Desty  Crlm.  Law,  { 16  a. 

3  Xolan  V.  Traber,  49  Md.  468  ;  33  Am.  Bep.  277. 

4  Com.  V.  Neal,  10  Mass.  162 ;  6  Am.  Dec  106 ;  Desty  Crim.  Law 
{  16a. 

5  Pennybaker  v.  State,  2  Blackf.  484. 

6  Ck>m.  V.  Cheney,  114  Mass.  281 ;  Desty  Crim.  Law,  iWcu 

7  See  Md.  Bev.  Code  1878,  art.  12,  {  42. 
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CHAPTER  XXVI. 

Btrrrs  of  mabribd  women*. 

Abt.  I.    In  General,  J§  428-437. 

II.    Suits  by  Mabbied  Women,  ?J  438-447. 
III.    Suits  Aoainst  Mabbied  Women,  g§  448-459. 
rv.    Management  of  Mabbied  Women's  Suits, 
U  460-463. 

Abt  I. — Suits  of  Mabbied  Women,  in  GENsinAii. 

{  428.  Preliminary  noteJ 

{  429.  RIglits  and  remedies  dlstinfruislied. 

i  430.  Effect  of  marriacre  on  pending  suits. 

{  431.  Suits  of  married  women  at  common  law. 

{  432.  Suits  of  married  women  in  equity  and  by  statute. 

2  433.  Suits  between  husband  and  wife. 

{  434.  Effect  of  dissolution  of  marriage  on  pendingr  salts. 

^  435w  Law  of  forum  governs  remedies. 

{  436.  Law  of  time  of  suit  brought  governs  remedies. 

\  4S7.  Costs. 

J  428.  PreliminAry  note. — The  topic  of  parties  to  mar- 
ried women's  suits  is  treated  in  *'  Hawes  on  Parties '' ; 
the  practice  in  these  suits  is  in  no  two  States  the  same, 
and  the  subject  is  a  very  broad  one,  so  that  a  minnjte 
discussion  thereof  is  not  attempted. 

i  429.  Bights  and  remedies  distingniiilied,  ete. —  TJlri 
ju8y  ibi  remedium  is  a  familiar  maxim,^  but  the  right 
and  the  remedy  are  quite  distinct.  Thus,  while  the 
right  depends,  generally  speaking,  on  the  laiv  of  the 
place  where '^  and  the  time  when*  it  arose,  the  remedy 
depends  on  the  law  of  the  place  where,^  and  the  time 
when*  the  suit  is  brought;  and  a  statute  enabling  a 
married  woman  to  sue  alone  gives  her  no  new  rights, 
but  simply  changes  the  form  of  procedure.*    White 
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this  is  true,  nevertheless  suits  of  married  women  can- 
not be  understood  without  a  comprehension  of  and 
reference  to  the  respective  rights  of  husband  and  wife 
in  her  property,  of  their  respective  rights  in  her  choses 
in  action,  in  contract,  and  in  tort,  and  of  their  respective 
liabilities  for  contracts  made  and  wrongs  committed  by 
her.  Thus,  a  husband  may  sue  alone  for  his  wife's 
chattels,^  or  for  the  rents  of  her  lands,*  for  such  prop- 
erty is  absolutely  his  at  common  law ; '  so  he  may  join 
her  in  his  suits  on  her  choses  in  action,^®  for  in  these 
she  has  the  right  of  survivorship  at  common  law.^^  He 
may  sue  alone  respecting  the  community,"  since  he 
lias  during  coverture  the  full  management  thereof." 
On  the  other  hand,  she  cannot  be  a  party  to  a  suit  for 
an  injury  to  him,"  since  she  has  (independently  of 
statute)  no  right  to  damages  for  loss  of  his  services, 
etc.^  Nor  is  she  suable  after  his  death  for  necessaries 
supplied  to  her  during  coverture,^*  for  such  a  debt  is 
liis  and  not  hers.^'  The  remedy  is  always  subservient 
to  the  right,  and  if  a  wife  gets  a  judgment  against  her 
liusband  in  ejectment,  it  must  be  so  framed  as  not  to 
interfere  with  his  marital  right  to  cohabit  with  herJ* 
Hights  and  obligations  not  dependent  on  the  marriage 
state  may  also  modify  the  remedies  of  and  against 
married  women :  her  husband  may  join  with  her  as 
plaintiff  whenever  he  is  actually  injured  or  interested ;  *• 
and  may  be  joined  with  her  as  defendant  whenever  he 
has  rights  to  be  affected,  or  which  might  be  affected  by 
the  suit ;  ^  or  has  been  a  party  to  the  wrong  complained 
of ,^  as  where  he  and  his  wife  have  jointly  ejected  the 
complainant.^ 

1  Tanks  v.  Grover,  57  Me.  58«,  588. 

2  Oliver  v.  Kobertson,  41  Tex.  422, 425 ;  ante,  U  24-37. 

3  Grove  v.  Todd,  4I  Md.  6:J3,  641 ;  20  Am.  Rep.  76  ;  ante,  ?5  19-23. 

4  Bank  v.  Williams,  46  Miss.  618,  629  ;  12  Am.  Rep.  319  ,  post,  {  436 ; 
anUf  H  20.  21. 

H.  &  W.  -  63. 
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5  Shonk  v.  Brown,  61  Pa.  St.  320, 327 ;  posU  \  ^% :  oyite,  }  35. 

6  Matson,  4  Met.  (Ky.)  262. 

7  Goddard  v.  Johnson,  14  Pick.  352 ;  ante^  \  170 ;  Kawes  Parties, 
\\  63, 64. 

8  Boggs  V.  Price,  64  Ala.  519;  ante,  \\  141-145;  Hawes  Parties, 
^{63^66. 

0  Discussed  <xnte,  \\  141-183. 

10  Griffith  V.  Coleman,  5  Marsh.  J.  J.  600  ;  Hawes  Parties,  H  64,  65. 

11  Discussed  anU,  \\  76, 171-176. 

12  Edrington  v.  Newland,  57  Tex.  627. 

13  Discussed  a>xUj  \  315. 

14  Monroe  v.  Maples,  1  Boot,  422. 

15  ArUe,  \\  77-80. 

16  Carter  V.  Wann,  45  Ala.  343.    Consult  ante,  {}  857, 366,  368. 

17  Ante,\%\. 

18  Manning,  79  N.  C.  293 ;  28  Am.  Bep.  324. 

19  McMullen  v.  Van  Zant,  73  111.  190, 193 ;  Forbes  v.  Tuckerman,  115 
Mass.  115, 118  ;  Hopkins  v.  Angell,  13  B.  I.  670. 

20  Indianapolis  v.  McLaughlin,  77  111.275 ;  Hawes  Parties,  \l  68-70L 

21  AnUt  {{ 66, 423 ;  Hawes  Parties,  \  70. 

22  TUton  V,  Barrel!,  8  Sawy.  412 ;  14  Fed.  Bep.  609 ;  Hmith,  56  N.  H. 
839. 

J  480.  Eflbot  of  marriage  on  pending  STiits. — The  mar- 
riage of  a  woman  does  not,  at  common  law,  destroy  her 
liability  on  her  antenuptial  contracts,  or  for  her  ante- 
nuptial torts,  but  simply  renders  her  husband  jointly 
liable  with  her;^  nor  does  she  by  marriage  entirely 
lose  her  rights  of  action,  for,  though  her  husband  may 
reduce  them  to  possession,  if  not  so  reduced  during 
coverture  they  survive  to  her;*  so  that  if  a  suit  is 
pending  at  the  time  of  marriage,  after  marriage  the 
husband  has  interests  to  be  affected,  and  the  opposing 
party  stands  in  a  new  position,  and  the  suit  abates.' 
But  at  present  the  effect  of  marriage  on  pending  suits 
is  almost  entirely  controlled  by  local  statutes.  In  Ala- 
br.ma,  for  instance,  the  suit  does  not  abate,  but  the 
marriage  is  suggested,  and  the  husband  is  joined;* 
while  in  Tennessee  the  suit  abates,  may  be  revived 
against  her  husband,  and  in  case  of  his  death  survives 
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against  her.s  It  is  said  a  defendant  may  plead  in 
abatement,  or  by  scire  facias  have  the  husband  made 
a  party ;  *  and  if  he  omits  to  do  this,  cannot  allege 
coverture  after  judgment;  or,  if  the  woman  is  a  de- 
fendant, and  no  plea  is  entered,  the  suit  may  proceed 
to  execution  without  noticing  the  marriage, ^  and  she 
may  be  taken  in  execution  as  if  sole,*  Generally  speak- 
ing, if  the  husband  is  a  necessary  party  to  a  suit 
brought  during  coverture,  he  should  be  joined  upon 
his  marriage  in  all  his  wife's  antenuptial  suits.^<^ 

1  Discussed  (vUe,  U  ^>  ^7. 

2  DisQUssed  ante,  \\  170-176. 

3  See  cases  cited  in/in. 

4  Lamkln  v.  Dudley,  34  Ala.  116,  llV, 

5  Parker  v.  Steed,  1  Lea,  206. 

6  James  v.  Tait,  8  Port.  476 ;  Townshend,  10  Gill  <&  J.  873 ;  Bates  v. 
Stevens,  4  Vt.  545. 

7  Bates  v.  Stevens,  4  Vt.  546 ;  Dost,  1 444. 

8  Evans  v,  Lipscomb,  28  Ga.  71 ;  Sacket  v.  Wilson,  2  Blackf.  85, 

0  Haines  v.  Corliss,  4  Mass.  659. 

10    Gibson,  43  Wis.  23,  24, 28  ;  28  Am.  Rep.  527. 

g  431.  Suits  of  married  women  at  common  law. — At 
common  law,  speaking  generally,  and  for  reasons 
stated  in  sections  429  and  430,  a  married  woman  could 
neither  sue  nor  be  sued  unless  her  husband  was  joined 
with  her ;  ^  and  this  is  still  prima  facie  the  rule,  and 
the  causes  which  enable  her  to  sue  or  render  her  liable 
to  be  sued  at  all  must  be  alleged  and  proved.^  At 
common  law  the  suit  was  treated  as  the  suit  of  the 
husband,^  and  he  could,  as  defendant,  allow  judgment 
to  be  entered,*  or  as  plaintiff,  release  the  cause  of  action.* 
He  employed  the  counsel,®  and  was  liable  for  the  costs.' 

1  Porter  v.  Bank,  19  Vt.  410, 417.  See  Klmbro  v.  First,  1  McAr.  65  ; 
Cowand  v.  Pulley,  9  La.  An.  12, 13  ;  Tucker  v.  Scot,  3  N.  J.  L.  956 ;  How- 
land  V.  Fort,  8  How.  Pr,  605 ;  Mclntlre  v,  ChappeU,  2  Tex.  378,  379. 

2  Smith  V.  New  England,  45  Conn.  416,  420.  See  Durden  v. 
Mc  Williams,  31  Ala.  488;  Lewis  v.  Moore,  25  Ark.  63 ;  Hyattv.Cochrun, 
85Ind.  231;  Cowand  v.  Pulley,  9  La.  An.  12,13;  Ridgely  v.  Crandall, 
4  Md.  436 ;  Gregory  v,  Paul,  15  Mass,  31 ;  Tracy  v.  Keith,  IX  Allen, 
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214,  215;  Kennedy  v.  Williams.  11  Minn.  818,  319:  Pickerlnar  v. 
De  Rochemont,  45  N.  H.  (t? ;  Dutton  v.  Rice,  53  N.  K.  496.  499 ; 
Mclnttre  v.  Ohapi)ell,  2  Tex.  378, 379 ;  WUliams  v.  Brainard,  52  Vt.  362 ; 
Botkln  V.  Earl,  6  Wis.  893, 39A. 

8  Benjamin  v.  Bartlett,  3  Mo.  86, 87 ;  poat,  {  460. 

4  Vick  t>.  Pope,  81  N.  C.  22, 26 ;  pott,  {  460. 

5  Sonthworth  v,  Packard,  7  Mass.  95, 96  ;  post,  {  460. 

6  Frazier  v.  Felton,  1  Hawks,  231, 237 ;  pox^  }{  460, 462. 

7  Discussed  post,  1 437. 

i  432.  Suita  of  married  women  in  equity  and  under 
itatntei. — In  equity,  independently  of  statute,  suits  of 
married  women,  except  those  for  enforcing  her  equity 
to  a  settlement  and  those  concerning  her  equitable 
separate  estate,  are  governed  by  the  same  rules  which 
control  suits  at  law.^  StiU,  in  equity,  neither  the 
husband^s  bill  nor  his  answer  is  binding  upon  her.* 
When  applying  for  her  settlement  out  of  her  choses 
in  action,  she  sues  by  her  next  friend,  generally  Daaking 
her  husband  one  of  the  defendants.'  As  to  her  equi- 
table separate  estate,  she  sues  by  her  next  friend  and 
Jointly  with  her  trustee,  if  she  has  one,  making  her 
husband  a  defendant  if  his  interests  in  any  way  con- 
flict ;  *  and  when  she  is  sued,  her  trustee  (if  she  has 
any)  should  be  joined,^  and  she  may  come  in  and  give 
a  separate  answer  by  next  friend.*  In  the  different 
States,  statutes  have  so  differently  changed  the  pro- 
cedure in  suits  of  married  Women  that  no  general 
statement  can  be  given  ;  the  statutes  of  the  State  where 
the  particular  suit  is  brought,  or  is  about  to  be  brought, 
must  in  each  case  be  consulted.^ 

1  Porter  v.  Bank,  19  vt  410, 417  ;  ante,  {«  210, 211, 431. 

2  Bein  v.  Heath,  6  How.  228,  289 ;  Grant  v.  Van  Scboouhoven, 
0  Paige,  266, 257  ;  37  Am.  Dec.  393 ;  Bird  v.  Davis,  14  N.  J.  Eq.  467,  479  ; 
post,  U  460,  461. 

3  Bradley  v.  Emerson,  7  Vt.  369, 371 ;  ante,  f  192 ;  pott,  {  433L 

4  Johnson  v.  Vail,  14  X.  J.  £q.  423 ;  ante,  i  210  ;  post,  H  4.33,  440. 
6    Palmer  t;.  Banklns,  30  Ark.  771 ;  ante,  {  211 ;  post,  {  450, 

6  Wolf  V.  Banning,  3  Hlnn.  202  ;  post,  i  461. 

7  Powers  v.  Totten,  42  N.  J.  L.  442, 443 ;  pott,  {  4SS, 
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J  438.  STiits  between  hosbaad  and  wife. — Suits  between 
husband  and  wife  have  already  been  somewhat  fully 
discussed.^  At  common  law  one  spouse  could  not  sue 
the  other,'  both  because  the  wife  could  not  sue  or  be 
sued  without  her  husband,'  and  because  husband  and 
wife  were  one  person.*  But  in  equity,  where  the  sepa- 
rate existence  and  property  of  wives  were  recognized, 
they  could  sue  each  other ,*  only  the  wife  had  to  sue  by 
next  friend.'  And  after  dissolution  of  the  marriage  by 
divorce,  either  could  sue  the  other  at  law ;  ^  and  such 
suits  could  be  maintained  between  the  representatives 
of  the  deceased  and  the  survivor,  where  the  marriage 
was  dissolved '  by  death.*  When  the  husband  files  a 
bill  for  a  purpose  which  would  affect  the  interests  of 
his  wife,  she  must  be  made  a  party  defendant ; '  and 
so  she  must  make  him  a  party  defendant  when  she 
files  a  bill  for  the  protection  of  her  property  from  him 
or  his  creditors.^®  If  she  can  sue  without  her  husband, 
she  can  make  him  the  garnishee  or  trustee  of  a  third 
party.**  When  she  can  alone  sue  him,  she  can  alone 
sue  others  with  him,"  or  sue  a  firm  of  which  he  is  a 
member."  In  many  States  statutes  expressly  author- 
ize married  women  to  sue  and  be  sued  by  their  hus- 
bands." Whether  a  statute,  authorizing  a  married 
woman  to  sue  and  be  sued  alone  as  if  sole,  authorizes 
suits  between  husband  and  wife  is  disputed.*^ 

1  ^nte,M  52-56. 

2  Hobbs,  70  Me.  881,  883.  8.  P.,  Peters,  42  Iowa,  182 ;  Withers  v. 
Shropshire,  15  Mo.  831 ;  Ward.  2  Dev.  Eq.  553  ;  Ritter,  31  Pa.  St.  ;«6  ; 
Marvin,  10  Phila.  524  ;  anU,  {  S2. 

3  Mclntlre  v.  ChappeU,  2  Tex.  378, 379  ;  post,  ii  441, 451. 

4  Porter  v.  Banlc,  19  Vt.  410, 417 ;  ante,  {$  39, 52. 

5  Markham,  4  Mich.  305,  307 ;  Beiper,  /9  Mo.  352,  350  ;  Walter,  48 
Mo.  140, 145  ;  ante,  {  53. 

6  Leftwlclc  V.  Hamilton,  9  Helsic.  610,  313 ;  Porter  v.  Bank,  19  Vt. 
ilO,  417 ;  pott,  i  442. 

7  Webster,  58  Me.  138, 145 ;  4  Am.  Rep.  ?rA  ;  Carleton,  72  Me.  115; 
»  Am.  Rep.  307 ;  Blake,  64  Me.  177, 180  ;  ante,  j|  55. 
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8  WlllU  V  Jones,  57  Md,  362 ;  Hill,  38  Md.  183  ;  Barton,  32  Md.  214 ; 
ofUe,  i  55. 

9  Grant  v.  Van  Schoonhoven,  9  Paige,  255,  257 ;  Alston  v.  Jones,  3 
Barb.  Ch.  397, 410 ;  Hale  v.  Oause  3  Ired.  £q.  116 ;  cuUe,  H  136,  280. 

10  Eddins  V.  Buck,  23  Ark.  507;  Klrkpatrlck  v.  Buford,  21  Ark, 
268 ;  Lewis  v.  Elrod,  38  Ala.  17 ;  Boyd  v.  England,  56  Ga.  508  ;  John- 
eon  V.  Vail,  14  N.  J.  Eq.  423  ;  Cantrell  v.  Davidson,  3  Tenn.  Ch.  41'6  , 
Marston  v.  Ward, ;«  Tex.  797  ;  Bradley  v,  Emerson,  7  Vt.  36^,  o7L 

11  Tunks  V.  Grover,  57  Me,  586, 588. 

12  Kashaw.  3  Cal.  321. 

13  Benson  V.  Morgan,  50  Mich.  77;  Devin,  17  How.  Pr.  nil :  Ben- 
nett V.  Winfleld,  4  Ileisk.  440.  Compare  Edwards  v.  Stevens,  3 
Allen,  315. 

14  Larison,  0  111.  App.  27 ;  Wllklns  v.  Miller,  9  Ind.  100. 101  ;  Jones. 
19  Iowa,  336;  Greer,  24  Kan.  101  ;  Hardin  v.  Gerard,  11  Bush,  2.VJ; 
Power  V.  Lester,  23  N.  Y.  527  ;  Manning,  79  N.  C.  293  ;  28  Am.  Rep 
324  ;  atite  i  bi. 

15  See  Smith  v.  Gorman,  41  Me.  405 ;  Crowther,  65  Me.  358  ;  fcicliulta, 
89  N.  Y.  644 ;  Ryan,  61  Tex.  473, 474  ;  ante,  ^  54. 

i  434.  Eflbot  of  diBBolntioii  of  marriage  on  pending 
inita. — At  common  law,  on  the  dissolution  of  marriage, 
the  joint  suit  of  husband  and  wife  in  her  right  abated ; 
at  present,  generally ,  the  suit  will  either  abate  and  have 
to  be  revived  by  her  or  her  representatives,  or  may  be 
amended  and  continued  by  her  or  her  representatives ;  ^ 
if  the  joinder  of  the  husband  is  merely  formal  there  is 
usually  no  abatement.^  Thus,  in  case  of  her  husband's 
death  she  has  her  right  of  action  on  her  choses  in  action 
as  survivor;*  and  if  she  dies,  he,  at  common  law, 
prosecutes  the  suit  as  survivor  or  as  administrator.* 
Divorce  has  much  the  same  effect  as  the  husband's 
death.* 

1  Patter  v.  Harrington,  11  Pick.  221,  222.  See  Tallxnadge  v. 
Grannis,  20  Conn.  296,  297  ;  Tuttle  v.  Fowler,  22  Conn.  58,  63  ;  Buck  r. 
Goodrich,  33  Conn.  37,  41;  Wass  v.  Plummer,  68  Me.  267,  263;  Kor- 
cross  V.  Stewart,  50  Me.  88 ;  Pettingill  v.  Butterfleld,  45  N.  H.  195 ; 
Little  V.  Downing,  37  N.  H.  3.55, 364 ;  Wood  t\  (Jrlftln,  46  N.  H.  230, 237; 
Armstrong  v.  Colby,  47  Vt.  364,  368  ;  Meese  v.  Pond,  48  Wis.  323w 

2  Calderwood  v.  Pyser,  31  Cal.  333. 

3  Story  v.  Balrd,  14  N.  J.  L.  262, 268  ;  King  v.  Little,  77  N.  C.  l» 
139  ;  Little  v.  Keyes.24  Vt.  118,121;  ante,  g  176  ;  Stewart  M.  <&  D.  {4^: 
Hawes  Parties,  J  (iS. 

4  Patter  v.  Harrington,  11  Pick.  221,  222;  anU^  I  179;  Stewart 
M.  &  D.  H66. 

5  Tuttle  V.  Fowler,  22  Conn.  58,  63  ;  Stewart  M.  (ft  D.  {  430. 
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g  435.  Bemedies  depend  on  the  lex  fori. — By  whatever 
law  rights  are  to  be  governed,  the  nature  and  form  of 
the  remedy  is  to  be  determined  by  the  law  of  the  State 
w^here  the  suit  is  brought.^  Thus,  though  where  a 
married  woman's  contract  is  made  it  is  enforcible  at 
law,  if  the  law  of  the  forum  requires  married  women's 
contract  to  be  enforced  in  equity,  the  remedy  must  be 
in  equity ;  ^  and  so,  if  the  law  of  the  forum  requires  the 
husband  to  be  joined,  she  cannot  sue  or  be  sued  alone.* 
And  though  where  the  contract  was  made  she  would 
have  had  to  sue  by  next  friend,  she  can  sue  alone  if 
the  law  of  the  forum  allows  it.*  If  the  right  exists, 
the  forum  must  allow  it  to  be  enforced,^  though  it  is  a 
right  which  could  not  have  arisen  in  that  State.®  Rights 
in  rem  as  well  as  remedies  are  governed  by  the  law  of 
the  forum.'' 

1  King  V.  Martin,  67  Ala.  177,  183  ;  Powers  v.  Totten,42  N.  J.  L. 
442, 443 ;  Hayden  v.  Stone,  13  R.  1. 106,  111 ;  cases  aiUe,  g  35. 

2  Halley  v.  Ball,  66  111.  251, 252. 

3  Hayden  v.  Stone,  13  R.  1. 106,  111. 

4  Stoneman  v.  Erie,  52  N.  Y,  429, 432. 

5  See  Tanks  v.  Grover,  57  Me.  586, 588. 

6  Brlgham  v.  Gilmartln,  58  N.  H.  346. 

7  Hayden  v.  Stone,  13  R.  1. 106, 110. 

J  486.  Tlie  law  of  time  of  anit  brought  governs  remedies. 
—  The  constitutional  prohibitions  against  divesting 
vested  rights,  etc.,^  do  not  prevent  a  change  of  reme- 
dies so  long  as  a  substantial  remedy  is  given  or  left ;  * 
so  that  an  act  enabling  a  married  woman  to  sue  and 
be  sued  alone  may  apply  to  existing  as  well  as  to  future 
rights  of  action ;  *  or  a  remedy  on  an  existing  contract 
may  be  changed  from  equity  to  law,*  and  even  the  hus- 
band's right  to  sue  jointly  with  his  wife,  for  personal 
injuries  to  her,  miay  be  taken  away.*  If  no  valuable 
rights  are  disturbed,  for  the  sake  of  simplicity,  statutes 
changing  the  form  of  remedies  are  applied  to  existing 
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as  well  as  to  future  causes  of  action  ;>  but  a  contrary 
construction  is  given  if  valuable  though  not  vested 
rights  would  thereby  be  disturbed.^  As  to  vested 
rights,  such  as  the  husband's  right  as  tenant  during 
coverture  Jure  uxoris^  to  sue  for  trespass  to  the  prop- 
erty,' they  cannot  be  disturbed,  of  course.^^ 

1  Discussed  a»ito,  {{  l»-23. 

2  Deering  v.  Boyle,  8  Kan.  525^33 ;  12  Am.  Rep.  48G. 

3  MaysvUle  v.  Herrick,  13  Bush,  122, 125. 

4  Buckingham  v.  Moss,  40  Conn.  461, 463 ;  Herbert  t>.  Gray,  38  MdL 
829,532. 

5  Ball  V.  Bnllard,  R2  Barb.  141, 143, 144. 

6  Buckingham  i>.  Moss,  40  Conn.  461,  463 ;  MuysvlUe  v.  Serrick, 
13  Bush  122, 125 ;  ante,  {  20. 

7  Klmbro  v.  First,  1  McAr.  61,  71 ;  Greenleaf  r.  HIU,  81  Me.  5G2. 
664 ;  Herbert  v.  Gray,  38  Md.  529,  582  ;  Dugan  v.  Morrow,  81  N.  J.  L. 
136, 188  r  Powers  v.  Totten,  42  N.  J.  L.  442,  443 ;  ante,  \  20. 

8  Discussed  ante,  \\  146-160. 

9  Bannister  v.  Bull,  16  S.  C.  220, 230  ;  ante,  k\  21, 22. 
10   Discussed  anie,  \\  19-23. 

I  437.  Coitain  smti  of  married  women.  ~1.  Married 
women  plaintiffs.  At  common  law,  a  married  woman 
suing  as  plaintiff  (except  in  cases  in  which  she  could  sue 
alone  * )  was  an  inactive  party,  the  control  of  the  suit 
being  in  her  husband,' and  was  not  liable  for  costs;' 
nor  could  costs  incurred  in  a  suit  at  law  be  charged  on 
her  equitable  separate  estate  in  equity.*  Owing  to  this 
immunity  of  a  married  woman  from  costs,  she  could 
not  sue  alone  in  equity  even,  but  had  to  proceed  by 
next  friend,  that  some  one  might  be  responsible  in 
case  of  loss  of  the  suit;^  and  some  modem  enabling 
acts  have  required  the  next  friend  to  be  joined,  pre- 
sumably for  the  same  reason."  But  if  the  married 
woman  has  separate  property,  and  the  right  to  sue 
with  respect  thereto,  it  must  bear  the  costs  of  an  un- 
successful suit  relating  to  it.^  If  she  can  sue  alone, 
her  privilege  is  accompanied  with  the  usual  burdens, 
and  she  is  liable  for  costs.^ 
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2.  Married  women  defendants.  If  a  judgment  can  be 
obtained  against  a  married  woman  which  will  be  bind- 
ing on  her  property,  the  judgment  is  equally  binding, 
though  it  includes  costs.*  But  when  her  husband  is  or 
should  be  joined  with  her,  a  decree  for  costs  against 
her  alone  cannot  be  passed.^^ 

1  Leonard  v.  Townsend,  26  Cal.  435 ;  po»U  \  ^41. 

2  Frazler  v.  Fclton,  1  Hawks,  231,  237  ;  poat,  \  400. 

3  KJmbro  v.  First,  1  McAr.  61,  65, 66 ;  Harper  v.  Whitehead,  33  Ga« 
138, 144 ;  Browner  v.  Bell,  30  Ga.  334,  336  ;  Musgrove,  54  111.  188, 187, 188; 
Hubbard  v.  Bareus.  38  Md.  166, 174  ;  Bellinger  v.  Tbomson,  2  Rich.  Eq. 
ao ;  Baker,  1  Bail.  Eq.  165     Consult  poaty  k  463. 

4  Eimbro  v.  First,  1  McAr.  61,  ^ 

5  Harper  v.  Whitehead,  33  Ga.  138,  144 ;  Baker,  1  Ball.  Eq.  165 ; 
po*ty  \  440. 

6  Frazler  v.  White,  40  Md.  1,8;  Md.  R.  C.  1878,  art.  61, 1  22. 

7  Musgrove,  54  IlL  186, 188. 

8  Tieonard  v.  Townsend,  26  Cal.  436 ;  Moncrief  v.  Ward,  16  Abb.  Pr. 
854  a  ;  pott.  \\  462,  463. 

9  See  po»U  1 457. 

10    Hubbard  v.  Bareus,  38  Md.  166, 174. 


Article  II. — Suits  by  Married  Women. 

\  438.  Modes  in  which  married  women  may  sue. 

\  439.  Suits  Jointly  with  husband. 

{  440.  Suits  by  trustee  or  next  friend. 

{  441.  Suits  by  married  women  alone. 

\  442.  The  causes  of  action. 

\  443.  The  defenses. 

{  444.  Plea  of  coverture  against  married  women. 

\  445.  Plea  of  limitations  against  married  women. 

{  446.  Special  proceedings  of  married  women. 

{  447.  The  ownership  of  the  proceeds  of  suit. 

^  488.  Modes  in  which  married  women'i  inita  may  be 
brought. — Under  dififerent  laws  and  circumstances,  mar- 
ried women's  suits  have  been  properly  brought  in  the 
following  modes :  (1)  By  husband  and  wife  jointly ;  * 
(2)  by  the  wife  and  her  trustee ; '  (3)  by  the  wife  through 
her  next  friend ; '  and  (4)  by  the  wife  alone.^  The  first 
mode  was  the  only  one  at  common  law,  unless  the  wife 
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had  for  some  reason  the  capacity  of  a  femme  sole;  the 
83Cond  and  third  were  the  usual  modes  of  procedure  in 
equity  respecting  equitable  separate  property ;  and  the 
fourth  was  the  mode  in  which  a  wife,  who  on  accoi:nt 
of  her  husband's  civil  death,  etc.,  had  the  capacities  of 
a  femme  sole,  brought  suit  at  common  law,  and  the 
usual  way  in  which  she  sues  under  modern  statutes. 
Although  many  statutes  giving  married  women  modes 
of  suit  unknown  at  common  law  have  been  construed 
to  supersede  the  common-law  modes,  and  to  make  a 
suit  brought  as  at  commoji  law  improper,*  a  statute 
Avhicli  enables  a  married  woman  to  sue  by  next  friend 
does  not  neceaaamly  deprive  her  of  the  privilege  of 
proceeding  jointly  with  him  as  at  common  la^v  ;  ^  and 
in  other  cases,  the  common-law  mode  has  been  held 
not  wholly  superseded-^ 

1  Hawes  Parties,  \\  6^-06 ;  post,  ?  4S9, 

2  See  Rmlth  v.  Chappcll,  31  Conn.  589,  633  ;  post,  k  440. 

3  Bcln  V.  Heath,  6  How.  22S,  240  ;  po&l,  \  4 10. 

4  Woothington  v.  Cooke,  52  Md.  297, 307 ;  %mty  ?  441. 

5  Sc?  Ro;*kwell  v.  Clark,  44  Conn,  534;  Huyner  v.  Smith,  63  Hi 
4^,  4:^2  ;  8tJimpoffski  v.  Hooper,  7S  111.  242.  24=^ ;  Tnttle  v.  Chicago, 
41  Iowa,  518  ;  llnnnon  v.  Madden,  10  Bush,  664,  Wi7  :  Forbes  ?».  Tucker- 
man,  115  Mass.  115  ;  Alexander  v.  Goodwin,  54  N.  H.42:<,  424  ;  Harrisr. 
Webster,  58  N.  H.  481  ;  Cooper  v.  Alger,  51  N.  H.  172  ;  WhirWer  r, 
Coleman,  47  N.  H.  297;  Tantum  v.  Coleman,  28  N.  J.  Eq.  128; 
Palmer  v.  Davis,  28  N.  Y.  242. 

G  Abraham  v.  Tappe,  60  Md.  317,  323 ;  Herxbergf  v.  SacUse,  60  Md. 
420,  432. 

7  Seo  Kavs  r.  Phelan,  n  (^al.  128,  120;  East  t'.  Cox,  W  Ga,  232; 
Windsor  v.  Doll,  01  Gu,  071,  07fi ;  Smith  r.  fellence,  4  Iowa,  321,  324; 
Phelps  V.  Walthen,  S,  C.  Mo.  1884 ;  Johnson  v.  Cummlnj^s,  15  N.  J.  Eq. 

97,106. 

§  439 .  Suits  by  husband  and  wife  jointly. — At  oom  mou 
law,  on  all  rights  of  action  in  which  the  wife  had  any 
interest,  the  husband  and  wife  sued  jointly,^  not  only 
because  they  each  had  substantial  interests  at  stake,' 
but  al§o  because  the  wife's  legal  existence  vras  merged 
in  that  of  her  husband ; '  so  that  they  so  sued  not  only 
for  all  damages  to  her  person  or  property,  and  for  all 
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her  debts,*  but  even  in  suits  by  her  as  administratrix 
or  guardian.*  The  suit  was  really  the  suit  of  the 
husband,  as  it  was  in  his  exclusive  control,*  and  as  he 
could  employ  the  counsel,^  and  was  alone  responsible 
for  costs.®  When  husband  and  wife  sue  jointly,  her 
interest  must  affimatively  appear,^  and  the  marriage 
must  be  alleged.^®  If  she  sues  alone,  the  declaration 
may  be  amended  and  her  liusband  joined."  If  she 
sued  alone  and  no  objection  was  made  by  plea,  none 
could  have  been  made  afterwards ;  ^"^  still,  though  a  suit 
brought  by  her  alone  for  partition  had  reached  its  end 
without  objection,  the  title  passed  would  not  have  been 
good,^*  for  the  husband's  substantial  rights  would  not 
have  been  destroyed."  In  suits  respecting  equitable 
separate  estate  it  was  never  necessary  to  join  the 
husband; ^5  and  under  statutes  creating  statutory 
separate  estate  this  is  rarely  required.^*  Whether  in 
such  suits  the  husband  may  be  joined  as  a  mere  formal 
party  seems  to  be  disputed,  and  to  depend  very  largely 
on  the  character  of  the  suit ; "  sometimes  his  joinder  is 
required  where  he  has  no  rights,  merely  for  con- 
formity.i*  Whenever  he  has  actual  interests  he  may 
of  course  be  joined.^* 

1  Hawes  Parties,  |J  63-60. 

2  Discussed  ante,  U  171-183.      . 

3  Discussed  ante,  U  38»  39, 321. 

4  Burger  v.  Belsley,  45  111.  72,  74.  See  Lignoski  v.  Bruce,  8  Fla. 
269  ;  Gee  t'.  Lewis,  20  Ind.  14!> ;  Trlble  v.  Fryer,  6  Marsh.  J.  J.  179 ; 
Petty  V.  Mailer,  14  Mon.  B.  246 ;  Anderson,  1!  Bush,  327 ;  Bodgett  v. 
Ebbing,  24  Miss.  245 ;  Wyatt  v.  Simpson,  8  W.  Va.  394 ;  Hawes 
Parties,  U  63-66. 

5  Brick  v.  Fisher,  2  Colo.  709, 710;  Byrne  v.  Van  Hoesen,  5  Johns.  66 ; 
Mitchell  V.  Wright,  4  Tex.  283. 

6  Vick  V.  Pope,  81  N.  C.  22, 26 ;  post,  $  460. 

7  Frazler  v.  Felton,  1  Hawks,  231, 237.;  post,  S{  460,  461. 

8  Bellinger  v.  Thomson,  2  Rich.  Eq.  30 ;  ante,  {  437. 

9  Lewis  V.  Moore,  25  Ark.  63 ;  Ridgely  v.  Crandall,  4  lid.  435 ; 
Pickering  v.  De  Kochemont,  45  N.  H.  67  ;  ante,  i  431,  n.  2. 

10    M:ilton  V.  Haden,  32  Ala.  30 ;  Tanner  v.  White,  15  Alft.-786. 
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11  Gllck  t\  Hartman,  10  Iowa,  410 ;  Staerron  v.  Hall,  4  L,ea,  49R. 

12  Quarrier  v.  Baltimore,  20  W.  Va.  424  ;  post,  1 444. 

13  Spring  v.  Sandford,  7  Paige,  550. 

14  Soo  a)Ue,  U  M^.  M6, 151. 

15  Bradley  v.  Emerson,  7  Vt.  369,  371 ;  post,  ?  440  ;  ante,  \  210. 

IB  Emerson  v.  Claj'ton,  32  III.  493,  497  ;  HoUiugsworth,  8  Ind.  257; 
j>ost,  \  441. 

17  Pro,  Keys  v.  Plielan,  19  CaJ.  128, 129  ;  Herxb*>rg  v.  Sach^e,  fiO  Md. 
436,  432 ;  Burns  %u  Lynde,  6  Allen,  305.  Contra,  Hayner  v.  Smith,  63 
III.  430,  432 ;  Harris  v.  Webster,  58  N.  H.  481.    See  cases  ante,  {  438. 

18  See  citations  svpra,  n.  17. 

10  Wing  t'.  Goodman,  75  111.  159;  Henry  v.  Gr^ory,  29  Mlch.6S; 
Armstrong  v.  Colby,  47  Vt.  300. 

I  440.  Snita  of  married  women  by  trosteo  or  next  friend. 
— -  When  a  married  woman  has  separate  property,  and 
a  trustee  is  named,  he  should  join  with  her  ;  ^  though 
if  the  proceeding  be  adverse  to  him,  she  sues  by  her 
next  friend,  making  him  a  defendant.^  Inasmuch  as 
there  is  quite  commonly  no  trustee  named  in  settle- 
ments creating  separate  estate,  and  when  one  is  named 
he  is  often  the  husband,^  and  inasmuch  as  when  none 
is  named  the  husband  is  presumed  to  be  and  is  treated 
as  such,*  these  suits  are  frequently  brought  by  the 
husband  and  wife  jointly.  But  when  so  joined  the 
husband  has  no  such  power  over  the  suit  as  he  has 
over  the  joint  suits  of  himself  and  wife  at  law.^  The 
usual  mode,  however,  in  which  a  married  w^oman  pro- 
ceeds in  equity  concerning  her  separate  rights  is  by 
next  friend.^  The  next  friend  is  joined  in  order  that 
the  court  may  have  a  person  sui  juris  subject  to  its 
orders,^  and  in  order  that  there  may  be  some  one  re- 
sponsible for  costs.®  The  wife  need  not  have  any 
special  permission  to  sue  by  next  friend;®  and  if  she 
has  sued  alone  she  may  amend  and  join  her  next 
friend. 1^  Her  husband  is  generally  her  next  friend," 
and  in  one  case  this  is  said  to  be  his  right  if  he  has  no 
conflicting  interests  ; "  but  it  is  believed  that  any  one 
may  be  next  friend,i3  and  that  the  husband  is  under 
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disability  to  be  so  when  he  has  conflicting  interests." 
The  wife  suing  her  husband  must  proceed  by  next 
friend."  She  may  by  hex  next  friend  sue  the  trustees 
of  her  separate  estate,^®  or  file  a  bill  for  discovery  to 
aid  a  suit  which  she  is  prosecuting  alone  at  law." 
Though  a  married  woman  is  not  bound  by  a  bill  filed 
by  her  husband  for  her  and  himself  jointly,^*  she  is 
bound  by  one  filed  by  him  as  her  next  friend.**  The 
next  friend  may  make  the  affidavit  to  the  biil.**  But 
she  is  the  substantial  party,  and  if  she  gives  him  secu- 
rity for  costs,  may  dismiss  the  bill  against  his  wishes.^ 
She  cannot,  however,  sue  at  law  by  next  friend,"  un- 
less she  is  so  empowered  by  statute;^  and  a  statute 
enabling  her  to  sue  at  law  by  next  friend  does  not 
necessarily  destroy  her  right  to  sue  jointly,  if  she  so 
chooses. 2* 

1  See  Friend  v.  Oliver,  27  Ala.  5ffi,  534  ;  Smith  v.  Chappell,  31  Conn. 
589,693;  Kchenk  v.  EUingwood,  3  Edw.  175.  See  Alston  r.  Jones,  2 
Barb.  Ch.  387, 401. 

2  Robert  v.  West,  15  Ga.  122, 148 ;  Kenley,  3  MIsh.  751,  753. 

3  Bee  ante,  {202. 

4  Riley,  25  Conn.  154, 161 ;  ante,  i  202. 

6    See  post,  H^ 

6  Befn  v.  Heath,  6  How.  228,  240 ;  Harper  v.  Whitehead,  S3  Ga. 
138, 144 ;  Kenley,  3  Miss.  751, 753 ;  Grant  v.  Van  Schoonboven,  9  Paige, 
255,  257;  37  Am.  Dec.  393 ;  Garllck  v.  Strong,  3  Paige,  440;  Jordan  v. 
Gray,  19  Ohio,  618;  Bellinger  v.  Thomson,  2  Rich.  Eg.  30;  Baker,  I 
Bail.  £q.  165 ;  Leftwlck  v.  Hamilton,  9  Heisk.  310,  313 ;  Bradley  v. 
Emerson,  7  Vt  369,  371. 

7  T^eftwick  v.  Hamilton,  9  Heisk.  310,  31.% 

8  Harper  v.  Whitehead,  83  Ga.  138, 144  ;  ante,  {  437. 

9  Towner,  7  How.  Pr.  387. 

10  Garliok  v.  Strong,  3  Paige,  440 ;  Willis  v.  Underbill,  6  How.  Pr. 
a06.    Consult  ante,  2  43U  ;  post,  {  444. 

11  Beln  V.  Heath,  6  How.  228, 240. 

12  Bradley  v.  Emerson,  7  Vt.  369, 371. 

13  Leftwlck  V.  Hamilton,  9  Heisk.  310,  313 ;  Garlick  v.  Strong,  3 
Paige,  440. 

14  Bradley  v.  Emerson,  7  Vt.  389,  371. 

16    Hunt  V.  Booth,  1  Freem.  Ch.  215 ;  Kenley,  3  Miss.  751, 753 ;  ante, 
1 433. 

16    Robert  v.  West,  15  Ga.  122, 148. 
U.  &  W.-64. 
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17  Bellinger  v.  Tbomson*  2  Rich.  £q.  80. 

18  BUckwell  V.  Bragg,  78  Va.  S29 ;  post,  1}  460, 461. 

19  Bcin  V.  Heath,  6  How.  228, 239, 240 ;  poH,  j  461. 

20  Lf'ftwlck  V.  Hamilton,  9  Heisk.  310,  313.  See  Hopkins  v.  Neal, 
2  Strange,  1020;  Head.  8  Atk.  511 ;  Witts  r.  Campbell,  12  Ves.  493; 
Pryor  v.  Ryburn,  16  Ark.  671 ;  KUpatrick  v.  Stozler,  67  Ga.  247 ; 
H limes  V.  Shllllngton,  22  Md.  346 ;  Helms  r.  Franclscus,  2  Bland,  544; 
20  Am.  Dec.  402 ;  Qnlnn  v.  Moss,  12  Smedes  A  M.  865  ;  Golden  t. 
Moore,  3  Edw.  Ch.  311 ;  20  Cent  L.  J.  230. 

21  Browner  v.  Bell,  80  Qa.  334, 386. 

22  Jordan  v.  Gray,  19  Ohio,  618. 

23  Smith,  18  Fla.  780 ;  Frazler  v.  White,  49  Md.  1,8;  Fox  «.  Tooke, 
84  Mo.  509. 

24  Herzberg  v.  Sachse,  60  Md.  426, 432 ;  tmUf  {  438. 

2  441.  Buiti  of  married  women  alone. — 1.  Independently 
of  statute.  At  common  law,  a  married  woman  could 
sue  in  her  own  name  alone,  in  all  cases  where  she  had 
the  capacities  of  a  femme  sole;  *  that  is  to  say,  (1)  when 
her  husband  was  presumedly  dead ;  *  (2)  when  he  was 
civilly  dead ;  •  (3)  when  he  was  an  alien  residing  abroad ;  * 
(4)  when  he  had  permanently  abandoned  her  and  tlie 
State  ;*  and  (5)  when  he  had  been  divorced  from  her  a 
vinculo  matrimoniiy^  or  a  menaa  et  thoroj  But  her 
husband  joined  though  she  sued  in  a  representative 
capacity ,B  and  his  mere  consent  could  not  enable  her  to 
sue  alone,  for  husband  and  wife  cannot  by  agreement 
destroy  their  personal  status.'  Nor  could  she  sue  alone 
in  other  cases  in  courts  of  equity,  on  account  of  the 
question  of  costs.*® 

2.  Under  statutes.  In  many  States  statutes  expressly 
provide  that  married  women  may  sue  alone  generally 
or  in  special  cases ;  and  usually  the  construction  of  such 
statutes  Involves  no  particular  difficulties."  The  au- 
thority to  sue  alone  in  one  class  of  cases  does  not, 
however,  affect  the  procedure  in  other  cases ;  **  the 
statute  in  this  respect  must  be  strictly  construed.  i»  A 
statute  authorizing  a  married  woman  to  sue  alone  as  to 
her  ** separate  estate'*  has  been  held  to  apply  only  to 
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statutory  separate  property  .1*  As  to  the  implied  powers 
of  married  women  to  sue  alone  there  is  more  difficulty  ^ 
A  statute  enabling  a  wife  to  make  contracts  as  if  sole 
impliedly  authorizes  her  to  sue  alone  thereupon. ^s  ^ 
statute  making  her  e^femme  sole  as  to  her  separate  prop- 
erty, with  the  sole  control  thereof,  enables  her  to  sue 
alone  respecting  itj^**  in  replevin,  for  example.*'  When 
a  married  woman  is  absolutely  entitled  to  the  proceeds 
of  a  right  of  action,*^  it  is  said  that  she  may  sue  alone.^' 
When  she  is  empowered  to  sue  alone,  most  cases  hold 
that  it  is  error  to  join  her  husband,^*^  though  there  are 
also  cases  to  the  contrary ;  ^  if  the  husband  has  any 
actual  interest  he  may  of  course  join.** 

1  AnU,  n  331-338 ;  Stewart  M.  A  D.  n  174, 175, 177, 192,  322,  430,  449 
452,  489.  474,  475.  See  Clark  v.  Valentine,  41  Ga.  143,  145 ;  Love  v. 
Moynehan,  16  111.  279, 282 ;  Burner  v.  Belsley,  45  111.  72, 74  ;  Smith  v. 
Bilence,  4  Iowa,  321, 324  ;  Laughlln  v.  Eaton,  54  Me.  157, 159 ;  Worth- 
ington  V.  Cooke,  62  Md.  297,  308 ;  Gregory  v.  Pierce,  4  Met.  478,  479  ; 
Gregory  v.  Paul,  15  Mass.  31, 32 ;  Rose  v.  Bates.  12  Mo.  30 ;  Osborn  v. 
I*f  elson,  59  Barb.  375 ,'  Benadum  v.  Pratt,  1  Ohio  St  400,  405 ;  Fall- 
wlckle  V.  Keitb,  1  Heisk.  360, 361 ;  Cole  v.  Seeley,  20  Vt.  220 ;  60  Am. 
Pec.  258 ;  Hawes  Parties,  {  63. 

2  Smith  V,  Silence,  4  Iowa,  821,  324  ;  Stewart  M.  <ft  D.  {  474. 

3  Bradley  v.  Emerson,  7  Vt  869,  870 ;  Stewart  M.  <&  D.  {  475. 

4  Gregory  v.  Paul,  15  Mass.  31, 32 ;  supra^  n.  1. 

5  Love  V  .  Moynehan,  16  HI.  279,  282  ;  Stewart  M.  &  D.  ${  174, 175 ; 
ntprOj  n.  1 ;  antef  {  332. 

6  Webster,  68  Me.  140, 145 ;  4  Am.  Bep.  253 ;  Motley  v.  Sawyer,  34 
Me.  540, 542 ;  Berry  v.  Teel,  12  R.  1. 267,  m;  Stewart  M.  &  D.  U  430, 449. 

7  Benadum  v.  Pratt,  1  Ohio  St  400, 405  ;  Stewart  M.  &  T>.  U  430,449. 

8  Buck  V,  Fischer,  2  Colo.  T.  709  ;  ante,  i  439. 

e   Beach,  2  HUl,  260,  261 ;  38  Am.  Dec.  584 ;  Stewart  M.  <ft  D.  {  181. 

10  Harper  v.  Whitehead.  33  Ga.  138, 144 ;  ante,  U  487, 440. 

11  See  McConeghy  v.  McCaw,  81  AJa.  447 ;  Guttman  v.  Scamraell, 
7  Cal.  456 :  Allen  v.  Eldrldge,  1  Colo.  288 ;  Wilklns  v.  Miller,  9  Ind. 
300,  101 ;  Kramer  v.  Conger,  16  Iowa,  484  ;  Pancoast  v.  Burnell,  32 
Iow%  394  ;  Dickson  v,  BandaJ,  19  Kan. 212 ;  Furrow  v.  Chapin,  13  Kan. 
107 ;  Hadley  v.  Brown,  2  Kan.  416 ;  Davis  v.  Herrick,  37  Me.  397 ; 
Tanks  v.  Grover,  57  Me.  686, 588 ;  Fowle  v,  Tidd,  15  Gray,  94.  &5 ;  Burke 
r.  Cole,  97  Mass.  114,  116;  Spencer  v.  St  Paul,  22  Minn.  29;  Boal  t>, 
Morgner,  46  Mo.  48,  SO ;  Cooper  v.  Alger,  61  N.  H.  172, 175 ,  Slgel  v. 
Johns,  58  Barb.  620,  622 ;  Darby  v.  Callaghan,  16  N.  Y.  73. 

12  Gerald  17.  McKenzie,  27  Ala.  166, 170, 

13  See  anUt  S  16. 

14  Gerald  v,  McKenzie,  27  Ala.  166, 170. 
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15  Beynand  V.  Memphis,  7  Baxt.  279. 

16  Emerson  v.  Clayton,  32  111.  4M,497  :  OlbsonjiS  Wia,  2S^,  M;Ji 
Am.  Rep.  527.  See  Beavers  v.  Bancum,  33  Ark.  722 ;  Meriwether  v. 
Smith,  44  Ga.  641,  643;  Forbes  v.  Tuckerman,  115  Mass.  115,  118; 
Iflnlnger  v.  Coramlssiouers,  10  Minn.  133 ;  Boal  v.  Morg^ner,  46  M.0. 4S; 
Hawes  Parties,  ^  66. 

17  Waterson  v.  Matteson,  4  R.  L  530. 

18  Seepoff,  2  447. 

19  A  nderson  v.  Friend,  71  111.  475, 477. 

20  Hayner  v.  Smith ,  63  III.  430, 432.  Bee  Rockwell  v.  Clarfe,  44  Conn. 
634  ;  Stampoffski  v.  Hooper,  75  III.  242, 245 ;  Tuttle  v.  Chicago,  42  Iowa, 
668;  Alexander  V.  Goodwin.  54  N.  H.  423,424  ;  Whidden  v.  Coleman, 
47  N.  H.  297 ;  Cooper  v.  Alger,  51  N.  H.  172 ;  Harris  v.  Webster,  a 
N.  H.  481 ;  Tantum  v.  Coleman,  26  N.  J.  Eq.  123 ;  Palmer  v,  Davis, 
28  N.  Y.  242 ;  ante,  {  438. 

21  Windsor  v.  Bell,  61  Qa.  671, 676 ;  ante,  1 438. 

22  Hayner  v.  Smith,  63  lU.  430, 432 ;  Henry  v.  Gregory,  29  Mich.  68,01 

2  442.  The  oauges  of  aetlon  on  whicli  married  womoxL  mMj 
lue.  —  The  cause  of  action  on  which  a  suit  of  a  married 
woman  is  brought  may  be  an  antenuptial  or  postnup- 
tial injury  to  or  contract  with  her,  or  a  chose  in  action 
assigned  to  her  before  or  after  her  marriage,  and  it  may 
concern  herself  or  her  property ;  or  the  suit  may  be  for 
relief  respecting  her  property,  general  or  separate.  The 
mode  of  procedure  in  each  case  is  elsewhere  separately 
discussed ;  *  it  depends  very  largely  on  the  substantial 
rights  of  husband  and  wife,*  and  therefore  differs  with 
circumstances  and  with  respect  to  different  kinds  of 
property. 

1  See  titles  in  index. 

2  See  ante,  {429. 


448.  The  defenses  in  suits  brought  by  married  womsii. 
—  The  defense  of  the  woman's  coverture  is,  of  coarse,  a 
defense  peculiar  to  married  women's  suits ;  ^  her  disa- 
bilities to  some  extent  affect  the  defense  of  limitations ;' 
and  the  fact  of  her  husband's  joinder  to  some  degree 
complicates  the  principles  relating  to  the  defense  of  set- 
off.' As  to  other  defenses  there  seem  to  be  no  points 
peculiar  to  suits  of  married  women. 
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.   1    Discussed  ixwt,  2  444. 

2  Discussed  postt  \  445. 

3  See  McMahoQ  v.  Burchell.  6  Hare,  322 ;  3  Hare,  97 ;  Ellbank  v. 
Montohen,  5  Ves.  737 ;  Carr  v.  Taylor,  10  Ves.  674 ;  Gordon.  1  GI'mi  <ft 
J.  347  ;  Ranking  17.  Barnard,  5  Madd.  32 ;  Johnson  v.  King,  20  Ala.  270 ; 
'Wlngate  v.  Parsons, 4  Del.  Ch.  117, 122:  Carver, 53  Ind.  241, 244  ;  Han- 
rahan  v.  Leclerg,  15  La.  An.  204, 205 ;  tjane  v.  Fallen,  16  Md.  352,  357  ; 
Carpenter  v.  Leonard,  5  Minn.  155;  Pierce  v.  Dustln,  24  N.  H.  117; 
Moilan  V.  Griffith,  3  Paige,  402 ;  Ferguson  v.  Lothrop,  15  Wend.  625 ; 
Jamison  v.  Brady,  6  Serg.  «fc  R.  466;  9  Am.  Dec.  460 ;  Murray  v.  Wil- 
liamson, 3  Binn.  135 ;  Fick  v.  Hake,  6  Watts,  131 ;  Roberts  v.  Adams, 
2  S.  C.  3.?7, 34;) ;  Kennedy  v.  Badgett,  19  S.  C.  591, 504 ;  Hubby  v  Camp- 
lin,  22  Tex.  582, 583. 

J  444.  The  plea  of  eoTertnre  against  married  womon. — If 
the  married  woman  has  a  right  of  action,  but  pursues 
the  wrong  remedy,  as  if  she  sues  alone  when  her 
husband,  *  or  her  trustee  or  next  friend,'  should  be 
joined,  her  coverture  must  be  set  up  by  a  plea  in  abate- 
ment,' or  if  her  coverture  appears  on  the  face  of  the 
pleadings  by  demurrer ;  *  and  in  the  absence  of  such 
plea  or  demurrer  the  objection  is  waived  and  cannot  be 
made  at  all.*  If  she  sues  jointly  with  a  man  who 
apparently  has  no  interest,  and  does  not  allege  their 
xnarriage,  the  declaration  is  demurrable ;  ^  so  if ,  though 
the  marriage  be  alleged,  the  interest  of  the  wife  and 
Ijer  ight  to  sue  do  not  affirmatively  appear,  the 
declaration  is  demurrable ;  ^  and  in  such  cases  the  defect 
is  not  cured  by  verdict.^  But  if  the  wife  has  no  right 
of  action  at  all,  the  defendant  may  have  a  nonsuit ;  ^ 
and  if  this  is  apparent  on  the  pleadings,  it  is  fatal  on 
demurrer,!®  or  in  arrest  of  judgment,  or  on  error."  Of 
course,  if  the  wife  has  the  right  to  sue  alone  and  so 
sues,  a  plea  of  coverture  is  bad.^^ 

1  Ross  V.  LInder,  12  S.  C.  592. 

2  Kenley,  3  Miss.  751, 753 :  in/rat  u-  3. 

3  Dutton  V.  Bice,  53  N.  H.  496,  499.  S.  P.,  Packet  v.  Clouffh,  20 
Wall.  528,  5^ ;  Chirac  v.  Reinicker,  11  Wheat  280,  303 ;  James  v. 
Stewart,  9  Ala.  855 ;  Kimbro  v.  First,  1  McAr.  61, 66 ;  Young  v.  Ward, 
21  111.223,225;  Dickinson  v.  Trout.  8  Bush,  441,  443;  Walker  v.  Oilli- 
min,  45  Me.  28,  30 ;  Winslow  v.  Gllbreth,  49  Me.  578 ;  Hay  den  v. 
Attleboro,  7  Gray,  333,  343;  Kenley,  3  Miss.  751,  753;  Simmons  v. 
Thomas, 43  Miss.  31 ;  5  Am.  Rep.  470;  Bell  v.  Consolidated,  32  N.  J.  L. 
103 ;  Dillaye  v.  Parks,  81  Barb.  132 ;  Newton  v,  Robinson,  1  Tayl. 
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72,  75;  Sheldle  v.  Welshlee,  16  Pa.  8t.  134,  188;  Surtell  v.  BraSs- 
ford.  ?  Bay.  S38, 388 ;  Qoarrler  v.  Baltimore,  20  W.  Va.  424. 

I  Mott  V.  Smith,  16  Cal.  538 ;  Tissot  v.  Throckmorton,  6  CaL  47L 
47i ;  Tapley  10  Minn.  448  ;  Kenley,  3  Miss.  751, 753u 

5  Chirac  v.  Relnlcker,  11  Wheat.  280,  803 ;  Kenley,  3  Miss.  751, 73S; 
Surtell  V.  Brallsford,  2  Bay,  333,  338;  Boss  v.  Under,  12  S.  C.  592; 
supra,  n.  3. 

6  Tanner  v.  White,  15  Ala.  7W. 

7  Hyatt  v.  Oochran,  85  Ind.  231 ;  Williams  v.  Bralnard,  52  Vt.  SBS; 
ante,  i  431,  n.  2. 

8  Smith  17.  New  England,  45  Conn.  416. 

9  Duttonv.Rlce,53N.S.496,499.  S.P.,  James  v.  Stewart,  9  Ala.  8SS; 
Klmbro  v.  First,  1  McAr.  61, 66 ;  Newton  v.  Robinson,  TayL  T2,  ?& 

10  See  Kenley,  8  Mlas.  751, 753 ;  «upra,  n.  4  ;  in/ra,  n.  11. 

11  Klmbro  v.  First,  1  McAr.  61, 66. 

12  Farman  v.  Chamberlain,  74  Ind.  82, 88. 

§  446.  Plea  of  limitations  against  married  women.— 
Although  long  delay  may  raise  s^  prima  facie  presump- 
tion of  payment  independently  of  statute,^  the  plea  of 
limitations  as  an  absolute  bar  depends  entirely  on  stat- 
ute ; '  and  Statutes  of  Limitation  are  of  equal  force  in 
equity  and  at  law.'  By  the  British  statute  of  James,* 
and  most  of  the  American  statutes  based  upon  it,^  a 
special  saving  is  made  in  favor  of  married  ^ivomen,  so 
that  as  a  general  rule  a  married  woman  is  not  barred 
from  prosecuting  a  right  which  accrues  during  covert- 
ure, by  any  lapse  of  time  occurring  before  the  disso- 
lution of  her  marriage.*  Thus,  when  a  party  acquires 
property  from  a  husband  during  coverture,  the  wife  of 
such  husband  is  not  barred  from  claiming  the  prop- 
erty as  hers  by  any  lapse  of  time  before  his  death  ;^ 
and  against  a  wife  who  lends  money  to  her  husband, 
limitations  begin  to  run  only  from  the  date  of  his  death 
or  divorce.8  In  the  statutes  of  Iowa,  Missouri,  New 
York,  and  Wisconsin,  there  seem  to  be  no  saving 
clauses  in  favor  of  married  women ;  •  in  Massachusetts 
the  saving  clause  operates  only  if  the  wife  is  "  und*»r 
disability ";  ^*  in  California,"  Indiana,"  and  Ken- 
tucky," only  if  she  cannot  sue  alone,  and  in  West  Vir- 
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ginia,  cases  in  which  she  can  sue  alone  are  excepted 
from  the  saving  operation  of  the  clause.**  But  whether 
statutes  enabling  married  women  to  sue  alone  by 
implication  repeal  the  saving  clause  in  the  Statute  of 
liimitation,  is  disputed  :  on  the  one  hand  it  is  held  that 
when  a  wife  can  sue  as  if  unmarried,  the  reason  for  the 
exception  is  gone,  and  therefore  the  exception  can  no 
longer  exist;**  while  it  is  on  the  other  hand  main*- 
tained  that  the  privileges  of  married  women  can  be 
removed  only  by  express  legislation,  and  that  their 
safety  from  limitations  secured  by  the  general  statute 
must  continue  to  exist  untU  expressly  taken  away.** 
In  coming  to  a  determination  on  this  point,  the  lan- 
guage of  the  particular  statutes  is  of  course  of  great 
importance."  A  statute  which  excepts  persons  "  under 
legal  disabilities,"  excepts  married  women  so  far  as 
they  are  under  disabilities  only.*^  Coverture  is  not, 
however,  the  only  ground  for  exception  under  the  stat- 
utes ;  infancy  is  another  com.mon  one ;  and  a  married 
woman  cannot  tack  one  of  these  disabilities  to  an- 
other.** Thus,  if  an  infant  with  a  right  of  action  mar- 
ries, the  statute  begins  to  run  in  spite  of  her  coverture, 
when  she  comes  of  full  age,^  and  so  when  limitations 
have  not  run  against  a  married  woman  on  account  of 
her  coverture,  and  she  dies,  her  heirs  cannot  set  up 
their  infancy  as  a  further  reason  why  the  statute 
should  not  run.^*  But  if,  when  the  right  accrues,  the 
woman  is  both  married  and  an  infant,  the  statute  be- 
gins to  run  only  when  both  of  the  disabilities  are 
removed .^'^  If  the  statute  once  begins  to  run,  no  subse- 
quently incurred  disability  can  stop  it ;  ®  therefore  a 
wife  is  not  saved  from  the  operation  of  the  statute  if 
she  had  the  right  of  action  at  the  time  of  her  marriage ;  ** 
and  so,  if  her  right  accrues  during  coverture,  and  her 
husband  dies,  the  statute  begins  to  run  on  the  day  of 
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his  death,  and  does  not  stop  when  she  marries  again.^ 
The  plea  of  limitations  can  be  set  up  only  by  tl.e  par- 
ties or  those  claiming  under  them.^  The  saving  in 
favor  of  a  married  woman  does  not  prevent  limitations 
from  running  against  her  husband^  or  her  assign- 
ees;" the  husband's  delay  may  bar  his  right  to  the 
estate  during  coverture,  and  to  curtesy ;  ®  and  in  ease 
of  her  death,  if  he  has  curtesy,  the  statute  does  not  run 
against  her  heirs  until  the  estate  of  curtesy  has  ter- 
minated.'* Limitations  do  not  run  in  favor  of  a  hus- 
band's heirs  against  his  widow's  claim  for  dower.'^ 

1  See  Piatt  v.  Smith,  12  Ohio  St  661, 671 ;  Heanor  v.  Hamilton,  27 
Pa.  St.  137, 143. 

2  See  Hodges  v.  Darden,  61  Miss.  199, 201. 

3  Powers  v.  Kats,  40  Pa.  St.  90, 04. 

4  Alex.  Brit.  Stats,  p.  446L 

6  These  statutes  should  be  consulted :  See  R.  I.  R.  S.  1882,  pp.  44S, 
456 ;  Tex.  R.  S.  1879,  H  3201, 3222 ;  Bush  v.  Lindsey,  14  Ga.  687,  6&. 

6  Meegran  v.  Boyle,  19  How.  130,  ISO:  Sledge  v.  Clopton,  6  Ala. 
689,  606 ;  Mechan  v.  Wyatt,  21  Ala.  813,  835 ;  Drenner  v.  Walker,  21 
Ark.  539, 545 ;  Flynt  v.  Hatchett,  9  Oa.  828,  333 ;  Taylor  v.  Sherawell, 
4  Mon.  B.  575, 678  ;  Fatberee  v.  Fletcher,  31  Miss.  265,  271  ;  Burke  r. 
Beverldge,  11  Minn.  205,  211;  McLane  v.  Moore,  6  Jones,  620,  52S; 
McLean  v.  Jackson,  12  Ired.  149, 150 ;  Towers  v.  Hagner,  3  whart.  48, 
60 ;  Jones  v.  Reeves,  6  Rich.  132,  137 ;  Murdock  v.  Johnson,  7  Cold. 
605,  619 ;  and  other  cases  in  this  section. 

7  Jones  v.  Reeves,  6  Rich.  132, 137. 

8  Towers  v.  Hagner,  8  Whart.  4S,  80.  Consult  Bradley  v.  Sadler, 
54  Ga.  681, 686  ;  Oswald  v.  Hoover,  43  Md.  360, 368 ;  Fletcher  v.  Updike, 
^  Hun,  35a 

9  Valle  V.  Ovenhause,  62  Mo.  82,89;  Acker,  81  N.  Y.  143,  148; 
Wood  Limit,  i  240,  p.  482. 

10  Wood  Limit.  5  340,  p.  482. 

11  Cameron  v.  Smith,  60  Cal.  303, 304 ;  Wilson,  86  CaL  447,  4Sa 

12  Banman  v.  Grubbs,  28  Ind.  419, 421. 

13  Masterson  v.  Marshall,  5  Dana,  412, 414, 416. 

14  Wood  Limit.  {  240,  p.  482. 

15  Gelsen  v.  Heiderlch.  KM  111.  537,  540 ;  Enos  v.  Bnckley,  94  HL 
458 ;  Haywood  v.  Gunn,  82  111.  885,  391 ;  Castner  v.  Walrod,  83  111.  171, 
176 ;  25  Am.  Rep.  369 ;  Brown  v.  Cousens,  61  Me.  301,  :«8 ;  Dunham  v. 
Sage,  62  N.  Y.  WO. 

16  Morrison  t*.  Nofman,  47  IlL  477,  481 ;  Ball  v.  Bullard,  fQ  Barb. 
145, 146 ;  Weisner  v.  Zaun,  39  Wis.  188,  208-210 ;  Westcott  v.  Miller,  42 
Wis.  454,  464. 

17  See  Bush  v.  Lindsey,  14  Ga.  687, 680. 

18  Banman  v.  Grubbs,  26  Ind.  419, 421« 
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19  Blackwell  v.  Bram,  78  Va.  629,  698.  See  Carter  v.  Cantrell,  lA 
Ark.  154, 164  ;  Henny  v.  Carson,  69  Pa.  St.  297, 308. 

20  Carter  v.  Cantrell,  16  Ark.  164, 164 ;  «upra,  n.  19. 

21  Henny  v.  Carson,  89  Pa.  St  297, 908. 

22  Blackwell  V.  Bragg,  78  Va.  629, 536. 

23  Carter  v.  Cantrell,  16  Ark.  154,  184  ;  Welborn  t».  Weaver,  17  Ga. 
267,  270 ;  Masterson  v.  Marshall,  5  Dana,  412, 415 ;  Thorpe  v.  Corwln, 
20  N,  J.  L.  811, 314  ;  Becton  v.  Alexander,  27  Tex.  659, 669. 

34    Welborn  v.  Weaver,  17  Ga.  267, 270. 

25   McDonald  v.  McGulre,  8  Tex.  361, 365. 

28  State  v.  Layton,  4  Har.  (Del.)  8, 19 ;  Watson  v.  Kelly,  16  N.  J.  L. 
517,  524. 

27  Neal  v.  Boblnson,  2  Dana,  86, 88  ;  McDowell  v.  Potter,  8  Pa.  St. 
189, 194 :  49  Am.  Dec.  603. 

28  Thompson  v.  Peebles,  6  Dana,  887, 890. 

29  Murdoch  v.  Johnson,  7  Cold.  605, 60S. 

80  Marple  v.  Myers,  12  Pa.  St.  122, 127. 

81  Webb  V.  Smith,  40  Ark.  17, 24  ;  McWhirter  v,  Koberts,  40  Ark.  283. 

2  446.  Spedal  proceedings  by  married  women. — Al- 
though courts  of  equity  are  said  to  have  a  special 
Jurisdiction  over  married  women,  this  does  not  mean 
that  married  women  may  proceed  in  equity  as  married 
women,  where  an  unmarried  person  would  have  to 
proceed  at  law.  Suits  in  which  married  women  are 
concerned  are  so  often  brought  in  equity  because  they 
relate  to  equitable  separate  property>-to  an  equitable 
title.^  But  when  a  married  woman  has  the  full  legal 
title  and  the  right  to  sue  at  law,  she  cannot  seek  equity's 
protection  for  her  property  in  cases  where  equity  would 
not  relieve  an  unmarried  woman.'  On  the  other  hand, 
though  authorized  to  sue  at  law  respecting  her  statutory 
separate  estate,  she  could  not  sue  at  law  if  her  title 
thereto  were  merely  equitable.'  She  must  proceed 
against  her  husband  in  equity ;  *  but  usually,  if  she  can 
sue,  she  must  choose  her  remedy  as  if  sole.^ 

1  See  ante,  2?  210, 211. 

a  Frazier  v.  White,  49  Md.  1,8.    See  Kneeland  v.  Fuller,  51  Me.  618. 

8  Boiling  V.  Mock,  85  Ala.  727, 730. 

4  Porter  v.  Bank,  19  Vt  410, 417 ;  antet  U  53, 488. 

6  See  Dent  v.  Slough,  40  Ala.  018, 521 
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2  447.  The  ownanhip  of  the  prooeedi  of  married  wome&'i 
■Qitf. — That  all  choses  in  action  are  property  seems 
quite  well  settled,  though  some  question  has  been 
raised  as  to  choses  in  action  in  tort.^  And  therefore, 
such  choses  fall  within  the  provisions  of  separate  prop- 
erty acts;  they  are  property;*  they  are  property 
acquired  in  any  manner ;'  but,  of  course,  a  wife*a  right 
of  action  for  a  wrong  to  her  is  not  property  acquired 
by  gift,  grant,  devise,  bequest,  etc.  *  At  common  law, 
where  the  husband  had  a  substantial  right  in  his  wife's 
choses  in  action,  a  judgment  obtained  in  their  joint 
names,  if  reduced,  went  to  the  husband  alone  as  per- 
sonalty in  possession,  but  if  not  reduced  to  possession 
l>efore  the  husband's  death,  survived  to  the  wiie.* 
i^niior  statutes  securing  a  wife's  choses  in  action  to  her 
ae] 'urate  use,  though  judgment  be  obtained  in  the  joint 
names  of  husband  and  wife,  he  has  no  substantial  inter- 
est in  it — no  attachable  interest,  for  example,'  Still,  to 
prevent  this  question  from  arising,  a  married  woman 
should  never  sue  jointly  with  her  husband,  when  she 
has  the  authority  to  sue  by  next  friend  or  alone. 

1  Discussed  anUt  {{  219, 229, 230. 

2  Boston,  32  Md.  212, 224  ;  anU,  1 210. 

3  Chicago  V.  Dunn,  52  111.  260,  263 ;  aiUe,  {  230. 

4  Hemp  v.  Clark,  Hd.  Law  Bee.  Feb.  28, 1885. 

5  ^n/«,  ^H76, 183,  311. 

6  Hemp  v.  Clark,  Md.  Law  Bee.  Feb.  28, 1885, 

Abticle  III.— -Suits  Against  Makried  Women. 

{  448.  Modes  in  whioh  married  women  may  be  sued. 

{  449.  Suits  Jointly  with  husband. 

2  450.  Suits  with  trustee  or  next  frlond. 

{  451.  Suits  against  married  women  alone. 

{  462.  The  service  of  process. 

(  453.  The  causes  of  action. 

i  454.  The  defenses. 

2  455.  The  plea  of  coverture  by  married  women, 

I  4S6,  The  plea  of  limitations  by  married  women. 
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S  457.    Effect  of  Judgment  agrainst  married  women. 

i  458.    The  execution,  etc.,  of  the  judgment. 

S  450.    Special  proceedings  against  married  women. 

g  448.  Tlie  modes  in  which  married  women  may  be  sued. 
—  Under  different  laws  and  circumstances  suits  have 
been  brought  properly  against  married  women  in  the 
following  modes :  (1)  Jointly  with  husband ;  (2)  jointly 
with  trustee ;  and  (3)  alone .  The  first  was  t he  invariable 
mode  at  common  law,  not  only  because  the  husband 
was  jointly  liable  with  the  wife  on  all  her  contracts  and 
torts,^  but  because  he  had  present  substantial  interests 
in  all  her  property  which  might  be  afTected  by  the 
suit.2  The  second  was  the  mode  when  the  wife  had  a 
trustee  of  equitable  separate  property.*  The  third  was 
the  mode  in  which  a  wife  with  the  capacities  of  a,/emme 
sole  was  sued,  and  is  the  usual  mode  under  the  statutes.* 

1  Whitman  v.  Delano,  6  N.  H.  643,  645  ;  Prescott  t\  Fteher,  22  111. 
380,  393 ;  ante,  S?  66, 67 ;  poHt  i  449.    Consult  Hawes  Parties,  U  6^7a 

2  See  ojite,  {U37, 141, 163. 

3  See  antCt  U  202, 210, 211 ;  post^  i  450. 

4  rostt  i  45L    Ck)mpare  ante,  i  438. 

§  449.  Suits  against  wife  jointly  with  hnsband. — As  a 
rule,  independently  of  statute,  whether  at  law  or  in 
equity  (except  as  to  equitable  separate  estate,  of  which 
there  is  a  third  party  trustee,  and  in  which  the  husband 
has  no  rights^ ),  the  husband  has  to  be  joined  in  all  suits 
against  his  wife.*  He  was  joined  at  common  law  even 
in  suits  against  her  as  executrix.'  The  grounds  of  her 
liability  must  be  distinctly  alleged.^  In  equity  she  could, 
by  leave  of  court,  answer  separately ;  ^  but  he  had  full 
control  of  the  suit  at  law.*  A  joint  demurrer  might  be 
sustained  as  to  her  alone .^  Under  the  statutes  he  is  usu- 
ally joined  when  he  is  liable,®  and  not  when  he  is  not  lia- 
ble;* but  in  some  States  he  must  be  made  a  formal  party.** 
He  should  be  joined  in  possessory  actions  against  ther 
wife,**  because  her  possession  is  his  possession.** 
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1  See  ante,  U  a02, 210, 211 ;  poft,  {  450. 

2  MarahaU  v.  Oakes,  51  Me.  aos ;  Porter  v.  Bank,  19  Vt.  410,417; 
arUet  {  431 ;  Hawes  Parties,  i  60.  Because  he  was  Jointly  liable .  AtUe, 
12  M,  07. 

8    Ludlow  V.  Marsh,  3  X.  J.  L.  983 ;  anUt  I  6S. 

4  Qaylord  v.  Payne,  4  Conn.  190. 

5  Perlne  v.  Swaine,  1  Johns.  Ch.  24 ;  postt  2  46L  See  Schmidt  v. 
Postel,  63  lU.  58. 

6  VIck  V.  Pope,  81  N.  C.  22, 26  ;  pott,  I  460. 

7  Wooden  v.  Morris,  3  N.  J.  Eq.  65. 

8  Robinson  v.  Trofltter,  100  Mass.  478 ;  antet  2{  66, 67. 

9  Ha^rebrush  v.  Ba«land,  78  IlL  400 ;  Carothers  v.  McNese,  43  Tex. 
221. 

10  Md.  Act  1880,  ch.  253,  i\  31, 32  ,*  Cook  v.  LIgon,  54  Miss.  372 ;  Ham* 
lln  V,  Bridge,  24  Me.  145. 

11  Howard  v.  Valentine,  20  CaL  282. 

12  Discussed  ante,  {{  119-12L 

2  460.  Bniti  against  the  wife  jointly  with  trustee.— 
Wli6never  there  is  a  trustee,  he  should  be  joined  in 
suits  alTecting  the  property;^  if  no  trustee  is  named, 
the  husband  is  joined  as  such.^  When  the  wife  ans-wers 
separately,  she  generally  acts  by  her  next  friend.'  If 
she  is  an  infant,  with  separate  property  and  a  distinct 
defense,  a  guardian  ad  litem  should  be  appointed.^ 

1  Palmer  v.  Rankins,  30  Ark.  771 ;  ante,  H  202, 211. 

2  Bee  Fears  v.  Brooks,  12  Oa.  106, 197 ;  ante,  SS  202, 211. 

3  Wolf  V.  Banning,  3  Minn.  202;  Phillips  v.  Burr,  4  Buer,  118; 
p09t,  I  462. 

4  Nicholson  v.  Wllborn,  13  Ga.  467. 

J  451.  Suits  against  married  womon  alone. — Inde- 
pendently of  statute,  a  married  woman  can  be  sued 
alone  only  in  cases  in  which  by  the  common  law  she 
enjoyed  the  status  of  a  femme  sole;^  only  when  her 
husband  (1)  was  presumedly  dead ;  *  or  (2)  civilly  dea.d ;' 
or  (3)  an  alien  residing  abroad ;  *  or  (4)  had  permanently 
abandoned  her  and  the  State ;  *  or  (5)  was  divorced  from 
her.«  Even  in  suits  in  equity  her  husband  had  to  be 
joined,  unless  she  had  a  trustee.^  In  many  States, 
statutes  expressly  authorizing  suits  against  majLTied 
women  alone  have  been  passed ;  P  and  statutes  which 
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destroy  her  husband's  common-law  liability  on  her 
torts  and  contracts,  or  enable  her  to  incur  liabilities 
unknown  at  common  law,  impliedly  authorize  suits 
against  her  alone,'  unless  they  provide  that  the  husband 
shall  be  joined  as  a  formal  party.^^^ 

1  Worthinirton  v.  Cooke,  62  Md.  297,  908 ;  aregory  v.  Paul,  15  Mass. 
31,  32, 34  ;  ante,  U  332-397. 

2  Smith  V.  Silence,  4  Iowa,  821, 324  ;  Stewart  M.  <t  D.  {  474. 

3  Worthington  v.  Cooke,  52  Md.  297, 308 ;  Stewart  M.  A  D.  {  475. 

4  Gregory  V.Paul,  15  Mass.  31,33,34. 

5  Love  V.  Moynehan,  16  IlL  279, 282  ;  Stewart  M.  <&  D.  H  174, 17& 

6  Stewart  M.  <ft  D.  SH90,  449. 

7  Porter  v.  Bank,  19  Vt.  410, 417 ;  ante,  H  449, 45^ 

8  Compare  ante,  { 441. 

9  Morrell  v.  Cawley,  17  Abb.  Pr.  353 ;  ante,  1 42&, 
10   Md.  Acts  1880,  ch.  253,  ^  31, 32 ;  ante,  I  449 

§  462.  The  senrice  of  process  on  married  women.— At 
common  law,  a  married  woman  sued  jointly  with  her 
husband  did  not  have  to  be  summoned  personally — 
service  on  her  husband  was  sufficient^  —  unless  the 
proceeding  was  one  affecting  her  separate  property.' 
If  the  husband  has  complete  control  of  the  suit  he  can 
admit  summons  for  her,  otherwise  not.***  It  has  been 
held  that  one  copy  of  the  summons  left  at  the  family 
residence  is  sufficient  summons  for  both  husband  and 
wlfe,^  and  that  they  are  presumed  to  have  the  same 
residence.^  As  personal  service  is  necessary  only  to 
give  personal  jurisdiction,'  it  has  been  held  that  service 
on  a  married  woman  is  not  necessary  when  the  pro- 
ceeding is  one  in  rem  against  her  separate  property — a 
case  of  attachment.^  Service  on  a  wife  is  not,  however, 
service  on  her  husband.^ 

1  Hollinger  v.  Bk.  8  Ala.  605  ;  Lord  v.  Strong,  1  Root,  475 ;  King  v. 
McCampbelT,  6  Blackf.  435,  436 ;  Jordan  v.  Anderson,  29  La.  An. 
749, 750 ;  Ferguson  v.  Smith,  2  Johns.  Ch.  139, 140 ;  Nicholson  v.  Cox, 
88  N.  C.  44, 47 ;  35  Am.  Bep.  556;  infra,  n.  2. 

2  Piggott  V.  Snell,  59  HI.  106,  108 ;  Smith  v.  Taylor,  11  Oa.  20,  22  ; 
Moore  v.  Wade,  8  Kan.  380.  385;  Kepp  v.  Hanna,  2  Bland,  26; 
Kerchner  v.  Kempton,  47  Md.  568, 590 ;  Powers  v.  Totten,  42  N.  J.  L. 
442, 445 ;  Foote  v.  Lathrop,  63  Barb.  183, 185 ;  Eckerson  v.  voUmer,  11 

H.&W.  — 66. 
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How.  Pr.  42,  43 ;  Leavitt  v.  Cruger,  1  Palfe,  421,  422 ;  VIck  v.  Pope, 
«1  N  C.  22, 25 ;  Shelby  v.  Perrin,  18  Tex.  51o,  517 ;  supra,  n.  i: 

5  Moore  v.  Wade,  8  Kan.  380, 385  ;  Nicliolson  v.  Cox,  83  K.  C.  44, 
47  ;  86  Am.  Rep.  556. 

4   Lord  V.  Strong,  1  Root,  475. 

6  Frieto  t^.  Duncan,  22  111.  26 ;  ant^,  {^  29, 60 

6  Moore  v.  Wade,  8  Kan.  380,  385. 

7  Brent  v.  Taylor,  6  Md.  58, 63. 

8  Hess  V.  Cole,  23  N.  J.  L.  116, 123. 

2  468.  The  oavfles  of  aetion  on  which  married  women 
may  be  med. — At  common  law,  a  married  woman  was 
liable  to  be  sued  only  on  her  antenuptial  contracts  or 
torts,  and  on  her  postnuptial  torts  which  she  voluntarily 
committed ; '  on  such  causes  of  action,  judgment  could 
be  obtained  against  her  jointly  with  her  husband,  and 
any  property  of  hers  could  be  seized  in  execution.-  In 
equity  her  equitable  separate  estate  could  be  made 
liable  by  a  proceeding  in  rem  against  it  for  all  sums  of 
money  which  she  had  properly,  in  accordance  with  the 
rule  prevailing  in  the  particular  State,  charged  upon  it.' 
Under  statutes,  she  may  render  herself  and  her  property 
liable  on  her  contracts,*  and  the  only  difficulty  as  to  the 
procedure  in  such  cases  is  whether  the  suit  shall  be 
brought  at  law  or  in  equity,  and  whether  the  proceeding 
shall  be  in  persondm  or  in  remj*  When  the  contract  is 
binding  on  statutory  separate  estate  only  because  such 
property  is  treated  as  if  it  were  secured  to  the  woman 
by  deed  instead  of  by  statute,  the  proceeding  must  be  in 
equity  and  in  rem,  just  as  if  it  were  equitable  separate 
property.*  But  when  the  contract  is  made  un der  the  ex- 
press or  Implied  powers  given  by  the  terms  of  the  stat- 
ute, the  proceeding  should  be  at  law  as  if  she  were  sole ;' 
except  that  when  the  contract  is  valid  only  by  virtue  of 
a  power  attached  to  an  ownership  of  property,  the  opera- 
tion of  the  judgment  must  be  limited  to  such  property.* 

1  See  ante,  18  66,  67,  421-425. 

2  Zachary  v.  Cadenhead,  40  Ala.  236 ;  potty  \  458. 
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8    Seeante,|}206,207,211. 

4  Dlscusssed  ante,  St  369-378. 

5  See  ante,  S2  237-239, 370-373. 

6  Bee  Orissell,  Law  R.  12  Ch.  D.  4M ;  Stlllwell  v.  Adams,  29  Ark. 
346. 351 ;  Carpenter  v.  Mitchell,  50  111.  470, 474  *  Jones  v.  CrosthwaIte# 
17  Iowa,  893, 4a3, 404  ;  Worthington  v.  Cooke,  52  Md.  297. 308 ;  Devries  v. 
Conklln,22  Mich.  255, 253, 260  ;  Schaforth  v.  Ambs,  46  Mo.  114. 120, 121 ; 
Pawley  v,  V<«el,  42  Mo.  291,  302 ;  Peniberton  v.  Johnson,  46  Mo.  342, 
344;  walker  v.  beaver,  79  Mo.  664,  674;  Vanklrk  v.  Sklllman,  34 
'N,  J.  L.  109 ;  Johnson  v.  Cumminiirs,  16  N.  J.  Bq.  97, 105, 106 ;  Williams 
V.  Carroll,  2  HUt.  438,  440 ;  Dougherty  v.  Sprinkle,  88  N.  C.  300,  302 ; 
Phillips  V.  Graves,  20  Ohio  St.  371, 382 ;  5  Am.  Hep.  675  ;  Kavanaugh  i;. 
O'Neill,  63  Wis.  101. 106. 

7  Cookson  v.  Toole,  59  IlL  619,  S21 ;  Leonard  v.  Bogan,  20  Wis.  54Ct 
642.  See  Kichmond  v.  Tibbies.  26  Iowa,  476  ;  Van  Metre  v.  Wolf,  27 
Iowa,  345  ;  Miner  v.  Pearson,  16  Kan.  28 :  Guishaber  v.  Hairman,  2 
Bush,  320 ;  Cary  v.  Dixon,  51  Miss.  601 ;  Griffin  v.  Bea«ran,  52  Miss.  81 ; 
Smith  V.  Deming,  61  N.  Y.  251 ;  Conway  v.  Smith,  13  Wis.  1S7 ;  (mU» 

ii  '23n,  239,  mz, 

8  See  Baldwin  v.  Kimmel,  16  Abb.  Pr.  353. 361. 

§  454.  The  defensea  of  married  womeii. — The  peculiar 
defense  of  married  women  is,  of  course,  the  defense  of 
coverture.*  The  fact  of  coverture  in  some  cases  affects 
the  defense  of  limitations ;  ^  and  the  fact  that  the  hus- 
band is  joined  sometimes  raises  the  question  as  to  how 
far  a  defense  of  one  will  be  available  to  the  other .^  The 
wife's  bankruptcy,  for  example,  discharges  both  her 
husband  and  herself  from  liability  for  her  debts,* 
while  his  bankruptcy  discharges  him  alone.^  As  to 
other  defenses,  there  are  no  special  points  relating  \o 
married  women,  except  as  far  as  the  management  of 
the  suit  is  concerned.* 

1  Discussed  posU  1 455b 

2  i>i8Cuasedpos<,  §  456. 

8  See  Floor  v.  Steigelmayer,  76  Ind.  479,  481 ;  State  v.  Layton,  4 
Har.  (Del.)  8, 19;  McDowell  v.  Potter,  8  Pa.  St.  189,  194  ;  49  Am.  Dec. 
£03. 

4  Chadwick  v.  Starrett,  27  Me.  141. 

5  Jones  v.  GUss,  48  Iowa,  345,  346 ;  Aliens  v^  Forbes,  59  Md.  374,  S76. 

6  Discussed  po«t.  U  46(M63. 

g  455.  The  plea  of  covertnre  by  married  women. — If  a 
married  woman  is  sued  on  an  obligation  on  which  she 
is  not  liable  at  all,  she  may,  if  the  defect  is  apparent  on 
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the  pleadings,  demur ;  *  or  she  may  plead  her  covert- 
ure in  bar,*  or  prove  it  under  the  general  issue,^  or 
set  it  up  after  judgment  on  a  writ  of  error,  or  a  motion 
to  set  the  judgment  aside ;  *  and  it  has  been  oven  held 
that  a  judgment  obtained  in  such  a  case  against  a  mar- 
ried woman  is  a  mere  nullity,  and  may  be  so  treated  in 
collateral  proceedings.*  The  plaintiflF  cannot  cure  the 
defect  in  his  proceedings  by  entering  a  nolle  prosequi 
against  the  wife,  except  in  the  case  of  torts,  because  in 
a  suit  in  contract  recovery  must  be  had  against  all  or 
none,*  If  she  is  liable  on  the  obligation,  but  is  im- 
properly sued,  her  husband,  next  friend,  or  trustee 
not  being  joined,  she  must  set  up  her  coverture  by  a 
plea  in  abatement ^  (which,  of  course,  must  be  put  in 
before  any  plea  in  bar  8),  or  if  the  defect  is  apparent  on 
the  pleadings  by  demurrer;*  and  in  the  absence  of 
such  plea  or  demurrer  the  defense  is  waived  and  can- 
not be  made  at  all.*^  It  is,  perhaps,  from  a  failure  to 
recognize  the  distinction  between  the  cases  where  the 
married  woman  is  liable  and  is  improperly  sued,  and 
the  cases  where  she  is  not  liable  at  all,  that  the  great 
dift'erence  of  opinion  as  to  the  eflfect  of  a  judgment 
a^inst  her  has  arisen."  When  husband  and  wife  are 
jointly  sued  for  her  tort,  a  plea  of  coverture  is  not  suffi- 
cient, she  must  plead  coverture,  and  the  duress  of  her 
nusband.^2  jn  cases  where  the  plea  is  good  at  all,  it 
may  be  made  generally,  for  the  complaint  must  set 
out  the  grounds  of  her  liability,"  and  she  need  not 
negative  them."  In  some  States  she  must  sign  her 
plea  of  coverture  herself.^  For  at  common  law  she 
could  not  appear  by  attorney,"  but  only  in  person.^' 

1  Leslie  t'.  Harlow,  18  N.  H.  518. 

2  Kennard  v.  Sax,  3  Oreg.  263, 265. 

3  Thomas  v,  Lowry,  60  111.  612,  515 ;  Fainter  v.  Weatherford,  1 
Greene,  97, 108. 

4  Kennard  v.  Sax,  3  Oreg.  263, 206. 
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5  Griffith  V.  Clarke,  IS  Md.  457, 463 ;  anU,  i  411 ;  po»t,  I  457. 

6  McLean  v.  Griswold,  22  111.  218,  220 ;  Thomas  v,  Lowry,  60  JIL 
512, 514. 

7  McLean  v.  Grtewold,  22  111.  218,  219  ;  Painter  v.  Weatherford,  1 
Greene,  97,  103 ;  Tracy  v.  Keith,  11  Allen,  214,  215  ;  Powers  v.  Totten, 
42  N.  J.  L.  442, 445 ;  Kennard  v.  Sax,  8  Oreg.  263, 265. 

8  Thomas  v.  Lowry,  60  111.  512, 514. 

9  Long  V.  Dixon,  55  Ind.  352, 354 ;  Gardner  v.  Moore,  2  Edw.  313  ; 
Hastings  v,  McKinley,  1  Smith,  K  D.  273. 

10  Work  V.  Cowhlck,  81  111.  317,  319 ;  Emmett  v.  Yandes,  60  Ind. 
548. 549 ;  Long  v.  Dixon,  53  Ind.  352,  354  ;  Van  Shrader  v.  Taylor,  7  Mo. 
App.  361, 365 ;  Caldwell  v.  Brown,  43  Tex.  216, 217. 

ri    8eepo*<,  J  457  ;  ante,  I  411. 

12  Stockwell  V.  Thomas,  76  Ind.  506, 508;  Burnett  i^  Nicholson,  86 
N.  C.  99,  106;  Clark  v.  Bayer,  32  Ohio  St.  299,  3U;  SO  Am.  Bep.  593; 
an<e,}  66. 

13  Ante,liSl,n.2. 

14  Tracy  v.  Keith,  11  Allen,  214,  215.  Compare  Huff  v.  Wright,  39 
Oa.  41,  43, 44. 

15  Keddeslin  v.  Meyer,  2  Miles,  29i>. 

16  I^)HA4fX2. 

17  Patton  V.  Stewart,  19  Ind.  233,  237 ;  post,  1 462. 

§  456.  Flea  of  limitations  by  married  women. — When 
a  married  woman  is  sued,  whether  alone  or  not,  limita- 
tions can  in  general  be  pleaded  just  as  if  the  suit  were 
against  a  person  not  under  disability ;  ^  for  statutes  of 
limitation  do  not  usually  make  any  exception  as  to 
claims  against  married  women.^  And  when  a  married 
woman  is  sued  after  coverture  on  an  antenuptial  debt, 
she  can  plead  limitations,  and  neither  her  promise  nor 
that  of  her  husband  made  during  coverture  can  be  set 
up  against  her.'  But  as  to  family  supplies,  where  she 
and  her  husband  are  jointly  liable  by  statute,^  he  is 
her  agent  in  law,  and  his  promise  may  take  the  debt 
out  of  the  statute.* 

1  Hodges  V.  D&rden,  51  Miss.  199,  201.  But  see  Hodgson  v.  WU* 
llamson.  Law  R.  15  Ch.  Dlv.  87, 92. 

2  Wood  Limitations,  ch.  13,  last  clause. 

3  Farrar  v.  Bessey,  24  Yt.  89, 92. 

4  Ante,l2S7. 

5  Lawrence  v.  Slnnaraon,  24  Iowa,  80,  84 :  Polly  v.  Walker,  60 
Jowa,  66, 68 ;  Clopton  v.  Matheny,  43  Miss.  285, 298. 
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§  457.  Eflbet  of  judgment  against  a  married  woman.  —  If 
the  record  in  the  case  of  a  judgment  against  a  married 
woman  disclose  the  fact  of  her  covertare,  a  cause  of 
action  on  which  a  married  woman  might  be  liable,^ 
the  joinder  of  all  proper  parties,'  and  that  the  married 
woman  has  been  duly  summoned,*  and  if  the  subject- 
matter  of  the  suit  be  one  within  the  jurisdiction  of  the 
court,*  the  married  woman  is  bound  thereby  as  if 
unmarried.^  If  the  record  disclose  the  fact  of  covert- 
ure, but  not  grounds  on  which  a  married  woman 
might  be  liable,  the  judgment  is  void,  for  the  court  has 
no  jurisdiction  to  enter  it ;  ^  if,  though,  It  appears  that 
the  grounds  of  action  were  such  as  might  render  a 
married  woman  liable,  but  that  the  suit  was  not  prop- 
erly brought,  the  defect  is  cured,  and  the  judgment  is 
valid.'  If  the  record  do  not  disclose  the  fact  of  covert- 
ure, the  msurried  woman  may  in  any  proceeding  show 
that  owing  to  her  coverture  she  was  not  liable  at  all," 
but  she  cannot  show  that  she  was  liable  but  was  im- 
properly sued.'  Some  cases  hold  more  broadly,  that 
in  any  case  where  the  court  had  jurisdiction  of  the  par- 
ties (by  summons  or  appearance^®)  and  of  the  subject- 
matter,  the  judgment  is  valid,  and  the  wife  estopped ;  '^ 
but  the  better  rule  is  that  a  married  woman  is  estopped 
only  when  the  judgment  is  valid,"  and  that  a  judg- 
ment on  a  contract  is  itself  but  a  contract,  and  not 
binding  on  a  party  not  bound  by  the  contract.^s  ^ 
void  judgment  may  be  enjoined  in  equity."  For 
example,  a  personal  judgment  against  a  married 
woman  alone  is  valid,  if  the  cause  of  action  were  a  con- 
tract made  by  her  as  a  femme  sole  trader ;  ^*  but  a  per- 
sonal judgment  against  a  wife  for  the  balance  of  a 
mortgage  debt  is  not  valid  where  she  was  not  person- 
ally bound  on  the  mortgage  notes ;  ^*  so  a  judgment  on 
a  void  note  was  held  absolutely  void"  by  the  same 
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ooart  which  recognized  the  binding  force  of  a  judg- 
ment against  a  married  woman  by  default  on  a  tort 
committed  by  her.^^  The  cases  cited  in  this  section, 
and  those  cited  in  the  sections  on  estoppel  by  record 
of  married  women,'*  process  against  married  women,^* 
and  the  plea  of  coverture  by  married  women,*'  all  of 
which  bear  on  this  subject,  wUl  be  found  to  be  irrecon- 
cilable. Tiiis  section  attempts  to  give  credit  to  the  dif- 
ferent authorities  for  the  truth  which  they  respectively 
contain. 

1  Tracy  V.  Keith,  11  Allen,  214, 215.    See  onto,  {453. 

2  See  ante,  K  44»-45L 

3  Childress  v.  Taylor,  83  Ala.  185,  187 ;  Vlck  v.  Pope,  81  N.  C.  22, 
25.    See  ante,  2  452. 

4  See  Carey  v.  Dlzon,  51  Mias.  503, 600. 

6  Lewis  t'.  Gunn,  63  Oa.  542,  546 ;  Washburn  v.  Gouge,  61  Ga.  512 ; 
JEmmett  v.  Yandes,  60  Ind.  518, 550 ;  Carey  v.  Dlzou,  51  Miss.  593, 599 ; 
Bobinson  v.  Stadecker,  59  Miss.  3 ;  Vosbough  v.  Brown,  66  Barb.  421, 
422 ;  Baxter  v.  Dear,  24  Tex.  17, 21. 

6  Bmmett  v.  Yandes,  60  Ind.  548, 549.  550 ;  Carey  v.  Dixon,  51  Miss. 
593, 599, 600 ;  Htggins  v.  Pelzer,  49  Mo.  152, 157 ;  Hecker  v.  Hoak.  88  Pa. 
St.  238,  242. 

7  Kennard  v.  Sax,  3  Oreg.  263, 265 ;  ante,  I  455. 

8  Griffith  V.  Clarke,  18  Md.  457, 463  ;  Morse  v.  Toppan,  3  Gray,  411. 
412.    Cbn^ra,  Burk  v.  HiU,  55  Ind.  412, 423 ;  infra,  n.  11. 

9  Long  V.  Dixon,  55  Ind.  352, 354  ;  ante,  2  455. 

10  Childress  v.  Taylor,  33  Ala.  185, 187  ;  Emmett  v.  Yandes,  60  Ind. 
548,  549  ;  Vick  v.  Pope,  81  N.  C.  22, 25  ;  Hecker  v.  Uoak,  88  Pa.  St.  238, 
242 ;  ante,  {452. 

11  See  Gambette  v.  Brock,  41  Cal.  78,  82,  83 :  Wagner  v.  Ewing  44 
Ind.  441,  443;  Burk  v.  Hill,  55  Ind.  419,  421 ;  Van  Meter  v.  Wolf,  27 
Iowa,  341,  344;  23  Iowa,  897,  404 ;  19  Iowa,  136;  Goothrie  v.  Howard, 
82  Iowa,  54, 56 ;  Howell  v.  Hale,  5  Lea.  405, 410. 

12  Discussed  ante,  1 411. 

13  Griffith  V.  Clark,  18  Md.  4S7, 463 ;  Morse  v.  Toppan,  3  Gray,  411, 
412 ;  Griffin  v.  Bogan,  52  Miss.  78,  81 ;  Higgins  t>.  Pelzer,  49  Mo.  152, 
157 ;  Freeman  Judgments,  { 149. 

14  Griffin  v.  Bogan,  52  Miss.  78, 81 ;  Bowman  v.  Kaufman,  30  La  An. 
1021.  And  land  sold  under  it  may  be  recovered  in  ejectment :  Cald- 
well v.  Walters,  18  Pa.  St.  79, 83 ;  55  Am.  Dec.  592. 

15  Vosbrough  v.  Brown,  66  Barb.  421, 422. 

16  Anderson  v.  Beed,  11  Iowa,  177, 180 ;  KIrby  v.  Chllds,  10  Kan. 
SBO,  644.  AUter  if  her  property  is  liable :  Mculaughlln  v.  O'Bouke,  12 
Iowa,  450, 461 ;  Bogers  v.  Weil,  12  Wis.  66*,  665. 

17  Griffiths.  Clark,  18 Md.  457, 463. 
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18  Brown  v.  Kemper,  27  Md.  066,  STZ 

19  JnU,  }4lh 

20  Ante,  I  ABO. 

21  Ante,i4S^ 

I  458.  Property  liaUe  on  jadgmont  agaiiiBt  a  married 
woman. — On  any  valid  general  judgment  against  liu»- 
band  and  wife  jointly,  execution  could  formerly  be 
issued  against  the  bodies  of  them  both/  and  now  can 
be  issued  against  the  property  of  them  both,"  except  ia 
such  cases  as  those  where  the  property  of  the  "wife  is 
exempt  by  the  terms  of  some  statute  or  deed,'  or  where 
a  statute  expressly  provides  that  the  husband  shall  be 
only  a  formal  party.*  If  the  judgment  is  against  the 
wife  alone,  her  property  alone  is  liable ;  *  if  the  w^ife  is 
not  a  party  to  the  suit,  her  property  is  not  liable  at  alL' 
The  judgment  may  be  by  its  terms  a  lien  only  on  her 
statutory  separate  estate.^ 

1  Hall  V.  White,  27  Conn.  48S ;  Smith  v.  Taylor,  11  Go.  20,  23. 

2  Qrav  V.  Thacker,  4  Ala.  136  ;  Zachary  v.  Gadenhead,  40  Ala.  238; 
Ellis  V.  Clark,  19  Ark.  420  ;  Bostlc  i>.  Love,.  16  Cal.  69 ;  Kennecker  t. 
Scott,  4  Greene,  185;  Travis  w.  Willis,  55  Miss.  567;  Howard  v,  Xorth, 
5  Tex.  200,  2!>9 ;  61  Am.  Dec.  769  ;  Cole  v.  Hurt,  75  Va.  880 ;  Platoer  r. 
Patchin,  19  Wis.  333w 

3  aark  v.  Valentine,  41  Oa.  143, 147. 

4  See  Md.  Act  1880,  ch.  253,  \\  31,  32. 

5  This  is  self-evident. 

6  Phelps  V.  Morrison,  24  N.  J.  Kq.  195,  199 ;  Read  v.  Allen,  56  Tex. 

182,  194. 

7  See  Baldwin  v.  Kimmel,  16  Abb.  Pr.  363, 361. 

§469.  Special  proceedings  against  married  women. — In 
some  States,  special  proceedings  against  married  women 
are  provided  for  by  statute,  as  formerly  in  Maryland, 
where  a  special  attachment  law  with  reference  to  mar- 
ried women  traders  existed.*  These  special  proceedings 
cannot  be  considered  in  this  volume. 

I  See  Md.  Act  1802,  ch.  293,  J  8 ;  R.  C.  art  61,  I  28 ;  CkSendhal  r. 
Devlin,  48  Md.  444;  Brent  r.  Taylor,  fi  Md.  59;  Crane  v.  Sevmoar.S 
Md.  Ch.  383  ;  Stewart  &  Carey  H.  &  W.  art.  65.  ^  "*       » 
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Article  IV.  —  Management  of  Suits  of  Married 

Women. 

{  460.  The  powers  of  the  husband  over  the  suit. 

{  461.  The  wife's  separate  suit,  defense,  etc. 

{  462.  Married  women's  appointment  of  attorneys  at  law. 

{  463.  Compensatloii  of  married  women's  attorneys. 

J  460.  The  poweri  of  a  hiuband  over  his  wife's  suit. — At 
common  law,  it  must  be  remembered,  a  husband  bad 
the  absolute  right  to  reduce  his  wife's  choses  in  action 
to  possession,^  and  was  liable  with  her  on  all  her  con- 
tracts 2  and  for  all  her  torts ;  ^  and  as  her  legal  existence 
was  merged  in  his,*  he  was  the  active  party  in  all  suits 
in  which  they  were  both  joined  ;  she  could  not  appoint 
an  attorney,*  or  release  errors,^  or  confess  judgment,' 
she  could  only  appear  in  person  ^  and  i^lead  her  covert- 
ure,* if  that  would  do  her  any  good.  So  that  in  all  cases 
in  which  the  common-law  procedure  has  not  .been 
superseded,  the  husband  employs  counsel  and  pleads 
and  manages  the  case  for  himself  and  his  wife ;  ^^  if 
they  are  plaintiffs,  he  can  settle  or  dismiss  the  suit,^^ 
and  is  alone  liable  for  the  costs;"  if  they  are  de- 
fendants, he  may  allow  the  suit  to  go  by  default,^^  or 
suffer  judgment  to  be  entered  in  favor  of  the  plaintiff, i* 
and  so  long  as  there  is  no  collusion  between  him  and 
the  plaintiff,  the  wife  will  be  bound  by  his  acts.i»  But 
his  right  to  act  for  his  wife  in  this  way  has  been  ques- 
tioned in  cases  where  she  was  insane.^^  At  common 
law,  if  a  husband  neglected  to  prosecute  his  wife's  rights 
of  action,  or  released  them,  his  loss  was  even  greater 
than  hers,  for  he  had  the  immediate  right  to  the  enjoy- 
ment of  them;"  and  if  he  allowed  judgment  to  be 
obtained  on  her  antenuptial  contract,***  or  tort,*^  or  on 
Tier  postnuptial  tort^  (the  only  causes  of  action  on 
ivhich  a  judgment  binding  on  her  property  could  be 


{  460  MANAGEMENT  OF  SUITS. 

obtained  ^ ),  the  judgment  was  against  hipiself  as  well  ;^ 
so  that  the  control  of  the  suit  could  be  safely  trusted  U) 
his  charge.  But  as  his  said  control  of  his  wife's  suits 
grows  out  of  his  substantial  ownership  of  Xker  rights  of 
action,  and  his  equal  liability  on  her  obli^tions,^  it 
does  not  exist  where  his  said  rights  and  obligations  do 
not  exist,  and  disappears  as  they  are  removed.  He 
could  never,  for  example,  through  any  suit  of  his, 
estop  her  from  claiming  property  in  which  he  had  no 
rights  by  making  her  a  co-complainant ;  ^i  nor  coiild 
ho,  by  allowing  a  judgment  to  be  entered  against  them 
on  a  cause  of  action  on  which  she  was  not  liable,  deprive 
her  of  her  inheritance.**  He  cannot  control  her  suits 
respecting  her  equitable  or  statutory  separate  estate,* 
unless  by  her  consent  and  as  her  agent  in  fact ;  ^  nor  in 
such  cases  can  he  admit  service  for  her.*^  When  he  is 
a  mere  nominal  party,  he  is  entitled  to  all  her  defenses." 

1  Bice  V.  McBeynolds,  8  Lea,  36, 40 ;  antCt  k  176. 

2  Prescott  v.  Flsber,  22  111.  330,  393 ;  ante,  1 67.  ! 

3  Marshall  v.  Oakes,  51  Me.  303, 309 ;  ante^  1 66. 

4  BaiTOn,  24  Vt.  373, 308 ;  ante,  U  39, 381. 

5  Hubbard  v.  Borcus,  38  Md.  166, 174  ;  pott,  2  402, 

6  Breckenrldfire  v.  Coleman,  7  Mon.  B.  331,  334. 

7  Paiton  t'.  Stewart,  19  Ind.  233,  237  ;  First  t».  Oarllnghoose,  S 
Barb.  615  ;  Shallcruss  v.  Smith,  81  Pa.  St.  132, 13:1 ;  ante,  H  411, 45L 

8  Patton  V.  Stewart,  19  Ind.  2:]3,  237 ;  Fox  v.  Tooke,  34  Mo.  500,  510; 
Phillips  V.  Burr,  4  Duer,  113, 115 ;  Keddeslin  v.  Meyer,  2  Miles,  295^ 

9  Discussed  ante,  { 455. 

10  Foxwist  V.  Tremaine,  2  Saund.  212, 218 ;  Hayner  v.  Smith,  63  lU. 
430,  432 ;  14  Am.  Bep.  124 ;  English  v.  Boche,  6  Ind.  62 :  Balliird  r. 
Bus8ell.33  Me.  196.  W,  54  Am.  Dec.  620;  South  worth  v.  Packard,? 
Mass.  96,  96 ;  Wolf  v.  Banning,  3  Minn.  202,  204;  Benjamin  v.  Bart- 
Ictt,  3  Mo.  86,  87 ;  Beach,  2  Hill.  260 ;  Frazier  v.  Felton,  1  Hawks. 
2iii,  237  ;  Vick  V.  Pope,  81 N.  C.  22,  26. 

11  Ballard  v.  Bussell,  83  Me.  196, 197 ;  54  Am.  Dec  620  ;  Southwortli  i 
V.  Packard,  7  Mass.  95, 06  ;  ante,  U  76. 182.  | 

12  Bellinger  v.  Thomson,  2  BIch.  £q.  30 ;  ante,  {  437. 

13  Qreen  v.  Branton,  1  Dev.  Eq.  600, 504. 

14  Vick  V.  Pope,  81  N.  C.  22,  26. 

15  Beach,  2  Hill,  260 ;  Green  v.  Branton,  1  Dev.  Eq.  600,  504 :  Vick 
r.  Pope,  81  N.  C.  2J,  26 ;  a«fe,  H  411,  457. 

16  Stephens  v.  Porter,  11  Ileibk.  341, 347, 
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17  Discussed  ante,  {  170. 

13  Prescott  v.  Fisher,  22  IlL  380, 393 ;  ante,  ?  67. 

ID  Allen  V.  McCullough,  2  Helsk.  174, 182 ;  5  Am.  Rep.  27  ;  anAe,  {  66. 

20  Marshall  v.  Oakes,  51  Me.  808, 309 ;  ante,  {  66. 

21  Ante,  i  45^ 

22  Brown  v.  Kemper,  27  Md.  663,  C72 ;  ante,  |}  66, 67. 

23  See  ante,  i  429. 

34    Banner  v,  Berthold,  11  Mo.  App.  351,  360;  "Work  v.  Doyle,  3 
lud.  436. 

25   See  Work  v.  Doyle,  3  Ind.  436. 

28   Kerchner  v.  Kempton,  47  Md.  668, 588 ;  Travis  v.  Willis,  55  Miss. 
657, 566 ;  Frank  v.  LUienfeld,  8:i  Gratt.  877, 378. 

27  Keith.  26  Kan.  26. 36. 

28  Rhoodes  v.  Delaney,  50  Ind.  468, 471. 

28   Floore  v.  Stelgelmayer,  76  Ind.  479, 481. 

i  461.  Wife's  separate  suit,  defense,  ete. — Courts  of 
equity  have  always  recognized  tlie  separate  existence 
of  wives,*  and  in  all  suits  in  which  husband  and  wife 
are  co-complainants  or  co-defendants,  if  they  have  sepa- 
rate and  distinct  interests,  the  bill  or  answer  filed  by 
the  husband  for  both  is  regarded  as  prima  fade  the  bill 
or  answer  of  the  husband  alone,  and  the  wife,  if  she  re- 
quests it,  is  allowed  to  proceed  separately.^  As  equita- 
ble separate  estate  is  out  of  the  control  of  the  husband,' 
so  are  suits  relating  thereto ;  and  the  wife  sues  by  her 
next  friend,  if  she  does  not  desire  to  join  her  husband, 
simply  because  the  question  of  her  liability  for  costs 
might  arise  if  she  sued  alone.^  If  she  does  sue  by  her 
liusband  and  allows  him  to  act  for  her,  she  is  bound,^ 
"but  she  is  otherwise  not  bound  by  his  declarations,* 
nor  are  his  statements  evidence  against  her.^  If  she 
files  her  separate  answer  by  permission  of  <*ourt,  she  is 
bound  by  it ;  *  her  answer  filed  without  permission  may 
be  taken  from  the  files,'  unless  the  court  allows  it  nune 
pro  tunc}^  As  a  general  rule,  under  the  statutes  she 
has  the  right  to  sue  and  be  sued,  independently  of  her 
husband ;  **  and  just  so  far  as  her  choses  in  action  are 
made  her  statutory  separate  property  can  she  control 
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the  reduction  of  them  to  possession ;  ^^  and  Jnst  so  far 
as  his  liability  for  her  torts  and  contracts  has  been 
removed  can  she  control  suits  against  her." 

1  Bosenthal  v.  Mayhugh,  33  Ohio  St  155, 163  ;  antet  U  38, 837. 

2  See  Korchner  t».  Kempton,  47  Md.  568,  583  ;  Warner  v.  Dovo,3J 
Md.  57)),  5i^ :  Krone  v.  Liuville,  31  Md.  i:i8,  147;  Wolf  v.  Banning,  3 
Minn.  202,  aw ;  Travis  v.  Willis,  55  Miss.  657,  666  ;  Fox  v.  Tooke,  :W  Ma 
509,  610  ;  Collard  v.  Smith,  13  N.  J.  £q.  43,  46 ;  Blacicwell  v.  Bragg,  78 
Va.  629  ;  Frank  v,  Lillenfeld,  33  Oratt.  377, 378 ;  Dandridge  v.  Hinge,  4 
Rand.  8t^. 

3  Discussed  antey  {}  197-216. 

4  Uarper  v.  Whitehead,  33  Oa.  138, 144 ;  anU,  {  437. 
6    Keith,  28  Kan.  26. 36. 

6  Danner  v.  Berthold,  11  Mo.  App.  351, 360 ;  infra,  n.  7. 

7  Work  V.  Doyle,  3  Ind.  436;  Kerchner  v.  Kempton,  47  Md.  SflS, 
8.3J ;  Warner  v.  Dove,  33  Md.  579,  584 ;  Krone  v.  LlnvUle,  31  Md.  138, 
147  ;  Bird  t4.  Davis,  14  N.  J.  £q.  467, 479 ;  Frank  v,  Lillenfeld,  33  Gratt. 
377,878. 

8  Krone  v.  Linville,  31  Md.  138,  147 ;  Kerchner  v.  Kempton,  47 
Md.  568, 689 ;  Wolf  v.  Banning,  3  Minn.  202, 204. 

9  Wolf  V.  Banning,  3  Minn.  202, 204 ;  Collard  v.  Smith,  13  N.  J.  £q. 
43, 45. 

10  See  Krone  v.  Linville,  31  Md.  188, 147. 

11  See  ante,  H  440, 441, 460, 45L 

12  Becton  v,  Selleck,48  Ala.  226, 228 ;  Alderson  v.  Bell,  9  Cal.  Sli; 
Thomas  v.  Desmond,  63  Cal.  426,  427 ;  Travis  v.  Willis,  .55  Miss.  537, 
666 ;  Dolloff  V.  Curran,  59  Wis.  332,  336 ;  post,  i  462 ;  anU,  U  440,  441,  4ea 

13  Lowe  V.  Bedgate,  S.  C.  Ohio,  Nov.  IS,  1884 ;  20  Cent.  L.  J.  76; 
post,  i  462 ;  ante,  U  460, 461,  460. 

g  462.  Appointment  of  attorney  at  law  by  marrifld 
woxaon. — At  common  law,  a  married  woman  could  not 
appoint  an  attorney  at  law ;  ^  her  antenuptial  appoint- 
ment was  revfbked  by  marriage ;  ^  she  could  not  appear 
in  a  suit  by  attorney ; '  her  plea  or  answer  filed  by  an 
attoi-ney  was  worthless;^  a  judgment  entered  .against 
her  on  her  warrant  of  attorney  was  a  nullity;*  her 
agreement  for  alimony  made  by  her  attorney  was  void.* 
In  equity  and  under  statutes,  speaking  generally,  she 
may  appoint  an  attorney  at  law  whenever  she  has 
interests  separate  from  her  husband,^  with  respect  to 
which  she  needs  legal  assistance  and  advice,  or  with 
respect  to  which  she  can  act  by  agent  generally .«    Sh6 
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can  appoint  an  attorney  to  take  care  of  litigation 
respecting  her  equitable  separate  property,"  Under 
statates  expressly  authorizing  her  to  make  an  attorney 
or  to  contract  generally,  she  can  of  course  appoint  an 
attorney.^®  And  statutes  authorizing  her  to  sue  inde- 
pendently of  her  husband,"  or  to  contract  with  respect 
to  her  property,*^  or  securing  to  her  the  separate  enjoy- 
ment of  her  property,^'  by  implication,  give  her  the 
power  to  appoint  an  attorney  to  take  charge  of  such 
suit  or  such  property ;  it  is  necessary  to  the  enjoyment 
of  rights  that  one  should  be  able  to  prosecute  and  do- 
fend  them,^*  In  all  cases  where  she  can  appoint  an 
attorney,  she  is  bound  by  his  acts  as  an  unmarried 
woman  would  be ;  **  by  his  laches,**  his  withdrawal  of 
pleas,*^  his  settlement  or  dismissal  of  suit ;  *^  and  she  is 
also  bound  to  compensate  him.**  A  statute,  however, 
which  gives  a  married  woman  the  power  to  appoint  an 
attorney  does  not,  of  itself,  destroy  the  husband's  sub- 
stantial rights  in  her  choses  in  action.^ 

1  Griffith  V.  Clark,  18  Md.  464, 467  ;  Hubbard  v.  Barcus,  38  Md.  166. 
174  :  Kerch ner  v.  Kempton.  47  Md.  568,  689 ;  Whltmore  t'.  Delano,  6 
N.  H.  543, 546 ;  First  v.  Garllnghouse,  53  Barb.  615 ;  Phillips  v.  Burr, 
4  I>uer,  ua,  114  ;  post,  (  463,  n.  30 ;  aute,  }  406. 

2  Wright,  2  Har.  (DeL)  49 ;  Templeton  v.  Cram,  5  Me.  417, 418. 

3  Fox  V.  Tooke,  84  Mo.  609, 510. 

4  Phillips  V.  Burr,  4  Duer,  113,  114 ;  Klddeslln  v.  Meyer,  2  Miles, 
295. 

5  Henchman  v.  Roberts.  2  Har.  (Del.)  74  ;  Patton  v,  Stewart,  19 
Ind.  233, 237  ;  Button  v.  Wilder,  6  Hfll,  242  ;  First  v.  Garllnghouse,  53 
Barb.  615 ;  Shallcross  v.  Smith,  81  Pa.  St.  132, 13J ;  Stevens  v.  Dubarry, 
3£inor,  379. 

«    WalUngsford,  6  Har.  &  J.  485, 439. 

7  See  Kerch  ner  v.  Kempton,  47  Md.  568, 588;  Travis  v.  Willis,  55 
Miss.  557, 566 ;  anU,  ^  461. 

8  See  ante,  ?t  84-68, 364. 

9  Major  v.  Symmes,  19  Ind.  117, 118, 119 ;  Porter  v.  Haley,  55  Miss. 
06, 69  ;  King  V.  Mlttalberger,  SO  Mo.  182, 185. 

10  See  Myers  v.  Grlffls,  11  Blch.  560, 564. 

11  Stevens  t<.  Reed,  112  Mass.  515, 517 ;  Porter  v.  Haley,  55  Miss.  66, 
70 ;  30  Am.  Rep.  502 ;  Powers  v.  Totten,  42  N.  J.  L.  442, 445. 

12  Gwen  v.  Cawley,  86  N.  Y.  600, 605 ;  cmte,  {  872. 

H.  A  W.  — 66. 


g  468  MANAGEMEKT  OF  SUITS. 

13  M^Jor  V.  Sjrmmes,  19  Ind.  117, 120 ;  Porter  v.  Haley,  55  Mbs.  81 
69 ;  30  Am.  Rep.  602 ;  Powers  r.  Totten,  42  N.  J.  L.  442,  445 ;  L.eonar(l  v. 
Hogan,  20  Wis.  640, 542 ;  ante,  J  373. 

14  Powers  V.  Totten,  42  N.  J.  I^  442, 445 ;  supra,  n.  13. 

15  See  Glover  v.  Moore,  60  Oa.  18d,  192 ;  Keith,  26  Kan.  2«,  36 ;  Hol- 
llngsworth  v.  Harman,  83  N.  C.  153, 155 ;  Cayce  v.  Powell,  20  Tex.  767, 
771. 

16  Cayce  v.  Powell,  20  Tex.  787, 771, 

17  Glover  v.  Moore,  00  Ga.  189, 192. 

IS    HoUlngsworth  v.  Harman,  83  N.  C.  153, 155 ;  tuitra  u.  17 

19  IMsciused  po<<,  {463. 

20  Myers  v.GrlfIls,  11  BIch.  660, 564. 

2  463.  CoxnpensatioxL  of  married  women's  attorneys. — An 
attorney  who  has  acted  on  behalf  of  a  married  woman 
may  look  for  his  fees,  (1)  to  her  husband,  or  (2)  to  her 
trustee  or  next  friend,  or  (3)  to  her  property  or  herseli 

1.  Her  hvLsharuVa  liability.  Since  a  wife  always  sued 
and  was  sued  jointly  with  her  husband  at  common 
law,^  and  since  he  employed  counsel  for  them  both,' 
the  payment  of  the  fees  naturally  fell  upon  him.  But 
when  he  by  his  conduct  made  it  necessary  for  her  to 
take  proceedings  against  him,  the  question  arose 
whether  he  was  not  liable  for  the  expenses  of  the  suit 
as  necessaries.'  It  has  been  held  that  when  a  wife  sues 
out  a  peace  warrant  against  her  husband,*  or  defends 
herself  against  a  similar  proceeding  by  him,*  or  when 
she  sues  for  a  separate  maintenance,^  her  legal  exx>enses 
are  necessaries  for  which  her  husband  is  liable*  So 
her  expenses  in  bringing  or  defending  a  divorce  suit 
are  held  to  be  necessaries  in  England,^  Georgia,®  Iowa,' 
ICansas,^*'  and  Maryland,"  while  the  contrary  is  the  rule 
in  Alabama,^^  Connecticut,^  Illinois,"  Indiana,*^  Ken- 
tucky ,i«  Massachusetts,^^  New  Hampshire,^®  Ohio," 
Tennessee,**  and  Vermont.*^  Even  where  such  ex- 
penses may  be  necessaries  they  are  not  necessarily  so ; 
there  must  be  a  reasonable  ground  for  bringing  the 
suit,  or  some  real  defense  in  resisting  it,»*    Besides,  the 
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courts  provide  for  counsel  fees  in  divorce  cases  under 
tlieir  Jurisdiction  to  award  alinionj'',  etc.** 

2.  Her  trustee'' 9  or  next  friend's  liability.  The  trustee 
of  a  married  woman^s  separate  property  may  employ 
an  attorney,  and  though  himself  personally  bound  to 
compensate  him,**  he  may  repay  himself  out  of  the 
estate.^  So  the  reason  for  the  existence  of  a  next  friend 
is  that  there  may  be  a  person  responsible  for  the  ex- 
penses of  the  suit ;  and  in  those  cases  where  a  married 
ivoman  sues  by  next  friend  he  is  liable  for  the  counsel 
fees." 

3.  Her  lidbilityj  personal  and  as  to  her  property.  At 
common  law,  as  a  general  rule,  a  married  woman  could 
make  no  contract  at  all,^  and  could  not  appear  by 
attorney  in  a  suitj^s  unless  he  were  appointed  by  her 
husband ;  ®  and  therefore  her  contract  to  pay  counsel 
fees  was  absolutely  void,'**  and  she  could  not  even, 
according  to  the  better  settled  rule,  ratify  such  a  con- 
tract after  the  dissolution  of  her  marriage.'^  But  if  an 
attorney  collected  moneys  belonging  to  her,  he  could 
keep  a  reasonable  amount  thereof  as  compensation  for 
his  services,'*  though  he  could  not  have  recovered  any- 
thing in  any  kind  of  suit  against  her."  She  could, 
however,  charge  her  equitable  separate  estate  in  equity 
for  fees,  just  as  she  could  charge  it  for  any  other  debt 
of  hers,**  provided  she  complied  with  the  rule  prevail- 
ing in  the  particular  State  as  to  the  mode  in  which  the 
charge  had  to  be  made'* — for  example,  that  the  con- 
tract was  made  with  express  reference  to  her  said  estate 
or  was  for  its  benefit,"  and  provided  that  the  property 
sought  to  be  charged  was  property  over  which  she  had 
the  power  of  disposition.'^  Under  a  statute  authorizing 
a  married  woman  to  contract  generally,  there  is  no 
reason  why  she  should  not  contract  for  counsel  fees  ;  '* 
and  when  she  is  authorized  to  contract  with  respect  to 
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her  property^a  contract  for  legal  servioes  respecting 
the  same  would  bo  valid.^  So  would  a  similar  con- 
tract be  authorized  by  implication  by  a  statute  securing 
her  property  to  her  separate  use  and  control.*^  So  by 
implication,  a  statute  authorizing  her  to  sue  and  be 
sued  alone,  empowers  her  to  employ  counsel  to  repre- 
sent her.*^  Whether  when  she  may  employ  counsel 
she  binds  herself  personally  or  binds  only  her  prop- 
erty, and  whether  her  obligation  is  to  be  enforced  in 
equity  or  at  law,  are  unsettled  questions,  contracts  for 
counsel  foes  being  governed  in  this  respect  by  the  same 
rules  as  other  contracts.**  When  a  wife  is  liable  for 
family  expenses,  how  far  counsel  fees  are  a  family 
expense  must  depend  on  the  particular  circumstances 
of  the  case.** 
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CHAPTER  XXVIL 

MARBIED   WOMEN  TRADERS. 

Art.  I.    Sources  op  Capacity  to  Trade,  g§  464-472. 
II.    Incidents  op  Capacity  to  Trade,  J§  47S- 
481. 

Article  I,  —  Sources  op  Capacity  to  Trade. 

{  464.  Bk>arces  of  capacity  to  trade,  generally. 

{  465.  Definitions— earnings,  trade,  business,  etc 

{  466.  Capacity  when  husband  is  civilly  dead,  etc 

2  467.  Capacity  by  custom. 

2  468.  Capacity  in  equity. 

g  469.  Capacity  by  husband's  consent. 

{  470.  Capacity  under  statutes—  Separate  property  acts. 

2  47L  Capacity  under  statutes  —  Express  and  implied  autliority. 

i  472.  Capacity  under  statutes  —  Special  requirements. 

i  464.  Sources  of  married  women's  capacity  to  trade, 
generally. — The  use  of  the  words  "trade"  and.  "mar- 
ried woman  trader"  has  been  vague,  and  it  is  neces- 
sary, in  a  discussion  of  this  subject,  to  bear  in  mind  the 
different  elements  which  may  be  involved  in  the  capac- 
ity of  a  married  woman  to  trade.  * 

1.  At  common  law,  generally,  A  married  ivoman 
could  make  no  contract  whatever ;'  all  her  time  and 
labor  belonged  to  her  husband,^  as  did  all  the  present 
enjoyment  of  her  property  ;^  she  had,  in  fact,  no  legal 
existence  apart  from  her  husband;*  therefore  she 
could  not  trade  at  all.*  If  a  female  trader  married,  the 
trade  became  her  husband's,^  and  if  she  had  been  trad- 
ing as  partner,  the  partnership  was  dissolved  by  her 
marriage.' 

2.  Her  earnings.  As  a  married  woman  could  not 
contract  at  all  by  the  common  law,  she  could  not  enter 
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into  any  kind  of  engagement  or  employment  on  her 
own  account,  but  all  her  time,  services,  wages,  and 
earnings  of  every  kind  belonged  to  her  husband.* 
Still  her  husband  could  agree  that  she  should  have  her 
earnings,  just  as  he  could  invest  her  with  any  property 
of  his,  and  his  agreement  would  be  enforced  in  equity ;  • 
his  agreement,  however,  gave  her  no  personal  capac- 
ity, but  only  the  right  to  collect  and  keep  the  wages 
and  rewards  of  .her  labors.*®  So  by  statute,  in  most 
States,  the  wifes  earnings  are  secured  to  her  separate 
use."  These  statutes  were  passed  to  protect  wives 
from  shiftless,  improvident,  and  dissipated  husbands,*' 
and  were  in  form  the  earliest  of  the  statutes  relating  to 
the  trade  of  married  women. 

3.  The  increase  of  her  separate  property.  Although 
at  common  law  all  the  interest,  profits,  rents,  and  in- 
crease of  a  married  woman's  property  vested  in  the 
husband  just  as  the  property  itself  did,  except  that  the 
rents  and  profits  of  real  estate  vested  in  him  as  person- 
alty,'* she  had  her  separate  estate  first  in  equity  and 
then  by  statute,  and  the  increase  of  such  estate  was 
also  separate  property ;  **  and  therefore  the  products  of 
all  investments  or  uses  of  her  separate  property  were 
her  separate  property,  though  such  products  were 
partly  due  to  her  efforts,  and  to  the  labor,  skill,  and 
knowledge  of  her  husband.**  In  a  sense,  therefore, 
she  could  trade  with  her  separate  property.** 

4.  Resulting  capa^cities.  Although  when  a  married 
woman's  earnings  or  property  are  secured  to  hrr  sepa- 
rate use,  as  above  stated,  the  profits  of  her  business  or 
trade  may  be  her  separate  property  also,*^  her  personal 
incapacity  to  enter  into  trade  is  not  necessarily  re- 
moved ;  *^  for  equity  recognizes  her  capacities  only  in 
connection  with  her  property,**  and  mere  property 
acts  do  not  affect  personal  status.^o    So  that  to  trade  in 
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the  wider  sense,  a  married  woman  must  either  have 
the  capacities  of  a/emmc  sole,^^  or  be  expressly  author- 
ized to  enter  into  business." 

5.  Summary  of  sources.  So  that  a  married  woman 
may  be  found  on  her  own  account  earning  money, 
trading  or  in  business  (and  the  meaning  of  these  words 
must  be  specially  defined  ^s)  by  virtue  (1)  of  her  right 
to  her  earnings,  depending  on  her  husband's  agree- 
ment 2*  or  on  statute ;  *  or  (2)  of  her  ownership  of  equi- 
table" or  statutory 27  separate  property;  or  (3)  of  hsr 
capacities  as  a  femme  sole,  due  to  the  peculiar  condact 
of  her  husband  '*  or  to  statute ;  ^  or  (4)  of  her  capacities 
to  trade,  due  to  custom,'^^  or  to  statute.'*^  And  her 
powers,  rights,  and  liabilities,  in  any  particular  case, 
depend  largely  upon  the  sources  whence  she  deriyes 
her  capacity  to  trade.'^ 

1  Norrls  V.  Lanfz,  18  Md.  280, 260 ;  ante,  {{  357, 868. 

2  Discussed  arUet  i  65. 

8    Discussed  ante,  U  137, 141-183. 

4  Discussed  ante,  {S  38, 89, 831. 

5  Carey  v.  Burruss,  20  W.  Va.  571, 575 ;  43  Am,  Rep.  790.  See  Brad- 
street  V.  Baer,  41  Md.  19,  23;  Nitterville  v.  Barber,  52  Miss.  168,  171* 
McKinnon  v.  McDonald,  4  Jones  £q.  I. 

6  Ashworth  v.  Outram,  Law  R.  5  Ch.  D.  928,  929. 

7  Alexander  v.  Morgan,  31  Ohio  St  546, 550. 

8  Discussed  ante,  {  65. 

9  McLemore  v.  Plnkston,  31  Ala.  267, 269 ;  ante,  2!  65, 87. 

10  Uhrig  V.  Horstman,  8  Bush,  172, 177 ;  Stewart  M.  <&  D.  9  181 :  sost. 
J  469. 

11  Martin  v.  Robson,  65  111.  129, 135 ;  16  Am.  Rep.  578  ;  ante,  {  6S. 

12  Youngworth  v.  Jewell,  15Nev.  45,  47. 

13  Discussed  ante,  U  137, 141-183. 

14  Discussed  ante,  |S  209, 227. 

15  Wheeler  v.  Raymond,  130  Mass.  247, 248, 249 ;  ante,  9|  87, 209. 227: 

post,  ii  468,  470. 

16  See  Mitchell  v.  Sawyer,  21  Iowa,  582, 583 ;  pott,  2S  468,  470. 

17  Mitchell  V.  Sawyer,  21  Iowa.  582,  683 ;  Hawkins  v.  Providence, 
119  Mass.  596,  60$) ;  20  Am.  Rep.  ;i53  ;  Silveus  v.  Porter.  74  Pa.  St.  448, 
461 ;  Meyers  v.  Rahte,  46  Wis.  655,  659 ;  post,  H  468-47a 

18  Tnttle  V.  Hoag,  46  Mo.  38,  41 ;  2  Am.  Rep.  481 ;  post,  ?}  468-470. 

19  Discussed  ante,  ^  206, 207, 2U. 
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20  Discussed  ante,  U  15, 237, 870. 

21  Carey  v.  Burruss,  20  W.  Va.  IP71,  575 ;  post,  ?  466. 

22  Guttman  v.  Scannell,  7  CaL  455, 459 ;  poatt  U  470-472. 

23  See  post,  1 465. 

24  Blchardson  v.  MerrUl,  32  Vt.  27, 38 ;  post,  H  463,  469. 

25  Hawkins  v.  Providence,  119  Mass.  596,  599 ;  20  Am.  Bep.  353 ; 
past,  1 471. 

28  Jarman  v.  Woolloton,  3  Term,  618, 622 ;  post,  {  468. 

27  Mitchell  v.  Sawyer,  21  Iowa,  5S2, 583 ;  post,  i  470. 

28  Carey  v.  Burruss,  20  W.  Va.  571, 575 ;  post,  i  4a5. 

29  See  Frances  v.  Dickel,  68  Ga.  255,  253 ;  Woodcock  v.  Beed,  5 
Allen,  207,  206 ;  poH,  H  465, 471. 

30  Petty  V.  Anderson,  2  Car.  <ft  P.  38, 39 ;  post,  {  467. 

31  Nash  V.  Mitchell,  71 N.  Y,  200, 203 ;  27  Am.  Bep.  38 ;  post,  1 41h 

32  Discussed  post,  ^{473-481. 

J  465.  Definitions — earnings,  trade,  business,  etc.— 
Although  the  difference  between  earnings  and  increase 
of  property  Is  clear,'  and  for  this  reason  married 
woman's  separate  property  acts  do  not  destroy  a  hus- 
band's rights  to  his  wife's  personal  services,*  it  is  very 
hard  to  draw  any  line  between  earnings  and  the  profits 
of  trade.^  The  terms  used  in  the  books  dealing  with 
the  subject  of  married  women  traders  are  not  sharply 
defined,  but  a  few  definitions  may  be  given. 

1.  Earnings,  Earnings  mean  what  is  earned, 
gained,  or  merited  by  labor,  services,  or  performances : 
wages  or  reward,*  and  the  earnings  secured  to  a  mar- 
ried woman  by  a  statute  are  not  confined  to  the  results 
of  manual  labor,  to  wages  for  washing  or  sewing,  but 
include  the  products  of  her  trade  also,*  if  it  is  carried  on 
with  her  separate  property  as  capital ;  *  and  the  stock 
in  trade  of  a  married  woman  owned  at  the  time  of  her 
marriage,  or  afterwards  bought  with  her  earnings,  is 
included  in  the  term  "  earnings." ' 

2.  Trade  and  business.  Trade  or  business  means  an 
employment  to  the  carrying  on  of  which  the  party 
devotes  a  considerable  portion  of  her  time,  skill,  and 
means,^  a  business  that  is  continuing  in  its  nature 
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and  embraces  many  transactions.'  Engaging  in  trade 
and  business  means  not  only  trading  in  a  commercial 
sense,  but  also  being  engaged  in  other  employments 
which  require  time,  labor,  and  skill— time,  attention, 
and  labor.^<>  Trading  means  engaging  in  a  business 
pursuit,  mechanical,  manufacturing,  or  commercial." 
Thus,  though  a  single  transaction  may  be  a  business 
one,  it  does  not  make  the  party  a  trader ; "  horse  deal- 
ing may  be  a  business,  but  a  woman  who  buys  or  sells 
a  single  horse  is  not  necessarily  in  that  business  ;  ^^  .so 
farming  may  be  a  business,  but  employing  a  man  to 
work  on  one's  farm  does  not  make  one  a  farmer  by 
trade ; "  renting  a  house  may  be  a  business  transaction 
and  for  the  purpose  of  a  business,^  but  a  lease  of  rooms 
is  not  necessarily  a  contract  by  a  trader ;  i*  so,  a  mar- 
ried woman's  receipt  and  disbursement  of  her  rents  and 
profits,  though  done  in  a  business  way,  does  not  consti- 
tute her  a  trader ;  ^^  nor  is  she  a  trader  when  she  is  not 
acting  generally  with  the  public,  but  is  simply  taking 
care  of  her  own  property,^^  or  collecting  or  investing'^ 
her  income.  When  she  may  trade  she  is  not  contined 
to  any  particular  trade :  she  may  not  only  engage  in 
washing,*^^  sewing,'^  dressmaking,'-^*  millinery,**  in  keep- 
ing a  dairy,*  a  boarding-house,"  a  grocery  or  provision 
store,'*  and  in  other  pursuits  specially  adapted  to  her 
sex,^  but  she  may  be  a  farmer ,*>  a  miller ,3i  an  army 
sutter^'^^a  saloon  keeper"*  or  tavern  keeper,'*  a  cloth- 
ior,3i  an  ironmonger,"'  she  may  work  a  mine  or  quarry," 
or  may  go  into  the  lumber  business ; "®  though  if  her 
trade  is  unsuited  to  her,  this  is  a  fact  to  be  considered 
if  her  husband's  creditors  are  trying  to  show  that  the 
business  is  really  his."*  So  she  may  engage  in  the  pro- 
fessions—  may  devote  her  talents  to  literature,  acting, 
singing ;  *»  and,  in  fact,  under  a  general  power  to  trade, 
may  follow  any  legitimate  calling.*^ 
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3.  Separate  trade.  The  trade  of  a  married  woman 
is  usually  spoken  of  as  her  separate  trade ;  the  word 
**  separate"  refers  rather  to  her  status  than  to  the  mode 
in  which  she  shall  trade,^'  and  it  does  not  mean  that 
she  shall  trade  alone,**  or  prevent  her  living  with  her 
husband  while  trading,^  or  allowing  him  to  join  in  the 
business.*^  In  Massachusetts  and  Indiana  it  has,  how- 
ever, been  held  that  she  must  keep  her  business  sepa- 
rate from  her  husband,**  and  that  their  joint  earnings 
are  his  property.*^  The  effect  of  the  mingling  of  the 
wife's  with  the  husband's  property  has  already  been 
discussed.** 

1  See  Mitchell  v.  Sawyer,  21  Iowa,  582, 583 ;  ante,  1 4&L 

2  Glover  v.  Alcott,  11  Mich.  470, 480 ;  ante,  I  65. 

3  See  Halght  v.  McVeaifh,  69  IlL  624,  628  ;  Dayton  v.  Walsh,  46 
Wis.  113, 120 ;  33  Am.  Rep.  757. 

4  Dayton  v.  Walsh,  46  Wis.  113, 120 ;  32  Am.  Bep.  757. 

5  Haight  V.  McVea«rh,  69  111.  624,  628. 

6  See  Duress  v.  HoruefTer,  15  Wis.  195, 197 ;  post,  {{  464, 470, 471. 

7  Lovell  V.  Newton,  Law  R.  4  C.  P.  D.  7»  11, 12. 

8  Holmes,  40  Oonn.  117, 119. 

9  Holmes,  40  Conn.  117, 119 ;  Proper  v.  Cobb,  101  Mass.  58r),  590. 

10  Nettervllle  v.  Barber,  52  Miss.  168, 171. 

11  Nash  V.  MltchoJl,  71 N.  Y.  2(X),  203  ;  27  Am.  Rep.  38. 

12  Holmes,  40  Conn.  117, 119 ;  NettervIIIe  v.  Barber,  52  Miss.  168, 17L 

13  Holmes,  40  Conn.  117, 120 ;  Proper  v.  Cobb,  104  Mass.  589, 590. 

14  Holmesv  40  Conn.  117, 120. 

15  Knowles  v.  Hull,  09  Mass.  562, 561. 

16  Holmes,  40  Conn.  117, 119. 

17  Proper  v.  Cobb,  104  Mass.  689, 690 ;  Nash  v.  Mitchell,  71 N.  Y.  200, 
203 ;  27  Am.  Rep.  38. 

13  Proper  V.  Cobb,  104  Mass.  589, 590. 

19  Nash  V,  Mitchell,  71 N.  Y.  200, 2a3 ;  27  Am.  Rep.  38. 

20  Wheeler  v.  Raymond,  130  Mass.  247, 248, 249. 

21  Guttman  v.  Scannell,  7  Cal.  455, 459. 

22  Halgbt  V.  McVeagh,  69  III.  624,  628. 

23  Haight  V.  McVeagh,  69  111.  624, 628. 

24  .Tassoy  v.  Dellus,  65  111.  469, 471 ;  Tnttle  v.  Hoag,  46  Mo.  88, 40 ;  2 
Am.  Rep.  481. 

25  Tutt'e  V.  Hoag,  46  Mo.  38,  40 ;  2  Am.  Rep.  481. 
28    Krouskop  r.  Shontz,  51  Wis.  201, 206, 207. 
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27  Chapman  v.  Brlggrs,  11  Allen,  646, 547 ;  Dawes  v.  Bodler,  125 Mass. 
421.  423 ;  Harnden  v.  Gould,  126  Mass.  411, 412. 

28  Halght  V.  McVeagh,  69  111.  624, 628 ;  Abbey  v.  Deyo,  44  Barb.  874, 
882. 

29  Quttman  v.  Scannell,  7  CaL  455, 459 ;  i»i/»w,  n.  41. 

30  Camden  v.  Mullen,  29  Cal.  664, 566 ;  Snow  v.  Sheldon,  126  Mass. 
8.^1,  333 ;  ao  Am.  Rep.  684  ;  Ames  r.  Foster,  6  Allen,  12W,  153  j  Abbev  r. 
Deyo,  44  Barb.  374, 38L ;  Krouskop  v.  Shontz,  51  Wis.  204,  a>5, 207.  Bui 
see  McDaniel  v.  Cornwall,  1  Hill  (S.  C.)  428, 429 ;  post,  i  467. 

31  Cooper  v.  Ham,  49  Ind.  303, 416. 

32  Bee  Bwasey  v.  Antram,  24  Ohio  St  87. 95. 

83  Porter  v.  Gamba,  43  Cal.  105, 108 ;  NIspel  v.  Laparle,  74  IlL  306, 307. 

84  Silveus  v.  Porter,  74  Pa.  St.  448, 449. 

35   Guttman  v.  Scannell,  7  Cal.  455,456.;  Bellows  v,  Hosenthal,  81 
Ind.  116, 117. 
»6    Abbey  v.  Deyo,  44  Barb.  374,  382. 
87    Netterville  v.  Barber,  52  Miss.  168, 172. 
38    Netterville  v.  Barber,  52  Miss.  168, 172. 
38   Guttman  v.  Scannell,  7  CaL  455, 459. 

40  Dayton  v.  Walsh,  46  Wis.  113, 120  ;  32  Am.  Bep.  757. 

41  Guttman  v.  Scannell,  7  Cal.  455, 459  :  Halght  v.  McVea^h,  69  DL 
624, 628  ;  Chapman  v.  Briggs,  11  Allen,  546, 547. 

42  Zimmerman  v.  Erhard,  58  How.  Pr.  11, 14. 

43  Post,  i  480.    But  see  Haas  v.  Shaw,  91  Ind.  384,  389.  396. 

44  Lovell  V.  Newton,  Law  R.  4  C.  P.  D.  7, 12 :  Newbrlck  v.  Dugan, 
61  Ala.  251, 253  ;  Parker  v.  Simonds,  1  Allen,  258, 260. 

45  Guttman  v.  Scannell,  7  CaL  455, 459  ;  post,  {  490. 

46  Lord  v.  Parker,  3  Allen,  127, 12J ;  Haas  v.  Shaw,  91  Ind.  384, 889, 39(i 

47  Hawkins  v.  Providence,  119  Mass.  596,599 ;  20  Am.  Bep.  353.    See 
ante,  H  87, 129, 311. 

48  Ante,  Ui2Q,  ill. 

I  466.  Married  woman's  capacity  to  trade  when  a  femsM 
sole  by  the  common  law.  —When  a  married  woman's  hus- 
band is  civilly  dead,  has  finally  abandoned  her,  etc., 
she  has  by  the  common  law  the  capacities  of  a  feuvm 
sole^^  and  may  trade  as  such.^  In  some  States  there  are 
statutes  to  the  same  effect.'  How  far  her  husband's 
absence  enables  her  to  trade  in  his  place  has  already 
been  discussed.* 

1  Worthlngton  r.  Cooke,  52  Md.  297,  307  ;  of^te.  l\  331-33.5. 

2  Carey  v.  Burruss,  20  W.  Va.  571,  .=j75  ;  43  Am.  Rep.  790. 

3  Harmon  v.  Madden,  10  Bush,  864,  667 ;  Woodcock  v.  Reed,  5 
Allen,  207,  208. 

4  See  ante,  ?  90. 
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3  467.  Harried  women's  capacity  to  trade  by  cnBtom.  — 
By  the  cnstom  of  London,  a  married  woman  who  carried 
on  a  trade  separate  and  apart  from  her  husband  had  to 
the  extent  of  such  trade  all  the  capacities  of  a  femme 
aole^  Such  custom  has  never  existed  in  the  United 
States,'  except  to  some  extent  in  South  Carolina.'  The 
law  recognized  this  custom  not  for  the  sake  of  wives, 
but  to  encourage  trade  and  commerce,  and  therefore 
the  cusvom  did  not  apply,  for  example,  to  farming.* 
When  trading  under  such  a  custom  the  wife  could  be  a 
bankrupt;^  but  her  suits  were  generally  conducted 
jointly  with  her  husband,  for  conformity.* 

1  Petty  V.  Anderson,  2  Car.  A  P.  38,  sr) ;  Beard  v.  Webb,  2  Bos.  A  P 
9S,  97 ;  Lavie  v.  Phillips,  3  Burr.  1776,  1783  ;  Nettervllle  v.  Barber,  52 
Miss.  168, 171 ;  Carey  v.  Burruss,  20  W.  Va.  571,  575  ;  43  Am.  Kep.  790 ; 
2  Bright.  H.  <&  W.  77. 

2  See  Jacobs  v.  Featherstone,  6  Watts  <&  S.  845, 846. 

3  McDaniel  v.  Cornwall.  1  Hill  (S.  C.)  428,  429;  Newblggia  v 
Plllana  2  Bay  163, 165 ;  Dial  v.  Neuflfer,  3  Rich.  78. 79. 

4  McDaniel  v.  Cornwall,  1  Hill  (S.  C.)  428, 431. 

5  LavIe  v.  Phillips,  3  Burr.  1776, 1783. 

6  Beard  v.  Webb,  2  Bos,  <&  P.  93, 97. 

2  468.  Harried  woman's  capacity  to  trade  in  equity.-* 
In  those  States  where  a  married  woman  is  a  femme  sole 
as  to  her  equitable  separate  estate,^  she  may  use  the 
same  in  trade,  and  the  profits  of  such  trade  are  equita- 
ble separate  property  likewise  ;  ^  but  in  such  trade  she 
has  no  personal  capacities ;  ^  equity  recognizes  her  sep- 
arate existence  only  with  respect  to  her  property,*  and 
her  contracts  made  in  the  course  of  her  trade  can  be 
collected  only  if  they  have  been  properly  charged  on 
said  property.^ 

1  Discussed  ante  J?  203, 205-207. 

2  Johnson  v.  GallAffher,  3  DeGex,  F.  <&  J.  494,  509:  Jarman  v. 
WooUoton,  3  Term,  618,  622  :  Conklin  v.  Doul,  67  111.  355,  357  ;  Jenkins 
V.  Fllnn,  37  Ind.  ;M9,  352*  Stevens  v.  Reed,  112  Mass.  515;  Ponn  v. 
Whitehead,  17  Gratt.  603.  512,  513 ;  Partridge  v.  Stocker,  36  Vu  108. 
115 ;  Carey  v.  Burruss,  20  W.  Va.  571,  579 ;  Todd  v.  Lee,  16  Wis.  480, 
483w 

H.  A  W.-67. 


I  468  BOUBCES  OF  CAPACITY.  674 

5  Conklin  v.  Doul,  67  lU.  255, 367 ;  Tuttle  v.  Hoa«r,  46  Ma  38,  41 ;  2 
Am.  Bep  481 ;  mprch  n.  2. 

4   Blacoased  ante,  22  205, 211. 

6  Todd  V.  Lee,  16  Wis.  480, 483 ;  mprot  n.  2, 

i  469.  Married  woman's  capacity  to  trade  with  hiu- 
band's  oonsent.  —  A  husband  cannot,  by  his  consent, 
change  the  personal  status  of  his  wife,^  or  enable  her  to 
trade  with  the  capacities,  rights,  and  liabilities  of  si/emme 
aole;^  but  he  may  allow  her  as  his  agent  to  engage  in 
business  and  give  her  the  profits,'  or  he  may  agree 
before  or .  after  marriage  that  she  shall  keep  her  earn- 
ings or  carry  on  business  for  her  own  use,^  and  give 
her,  if  he  chooses,  the  necessary  capital  to  start  with.^ 
Any  such  gift  •of  earnings,  profits,  or  property  to  her 
is  good  against  himself,^  and  his  heirs,  voluntary  as- 
signs, etc.,^  but  not  as  against  his  creditors,*  unless  on 
valuable  consideration,*®  When  a  wife  thus  trades 
under  a  settlement  from  her  husband,  she  trades  in 
equity  as  with  equitable  separate  property ,*i  the  busi- 
ness, profits,  etc  ,  are  the  husband's  absolutely  at  law." 
But  if  the  business  is  really  hers,  and  not  carried  on 
by  her  as  his  agent,  he  is  not  bound  for  his  debts.^  If 
his  consent  to  her  carrying  on  business  is  by  mere  oral 
assent,  and  without  consideration,  though  he  cannot 
ask  hsLGk  profits  already  made  and  collected  by  her,** 
he  can  revoke  his  consent,  and  claim  the  business  as 
his  own.*^  In  all  cases  where  she  carries  on  business 
by  his  mere  consent,  the  business  is  his,  and  he  is  liable 
for  its  debts,**  and  may  claim  its  profits."  Wliether 
the  business  is  his  or  hers  is  a  question  of  fact.*^  Her 
agency  for  him  may  be  proved  directly  or  indirectly." 
But  if  a  wife  has  engaged  in  business  without  autliority 
of  law,  and  without  her  husband's  assent,  he  cannot 
be  held  liable  for  its  debts,*'  nor  can  she  on  her  mere 
personal  contracts ; «  so  if  all  the  credit  is  given  to  her, 
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her  husband  is  not  liable,  whether  she  or  her  property 
is  liable  or  not."  Under  the  statutes  usually,  the  hus- 
band's consent  is  not  necessary  to  enable  a  wife  to 
trade ;  ^  nor  does  his  mere  consent  involve  him  in  the 
liabilities  of  the  business.^ 

1  Discussed  Stewart  M.  <&.  D.  f  181 ;  antCt  II  848, 359. 

2  Vhrlg  V.  Horstman,  8  Bush,  172, 177. 

3  Ashworth  v.  Outram,  Law  R.  6  Ch.  923, 981 ;  in/ra,  n.  7. 

4  Penn  v.  Whitehead,  17  Oratt  SOS,  512  ;  infra,  n.  7. 

5  Lockwood  V.  Cullln,  4  Bobt.  129, 130. 

6  Gift  from  husband  to  wife ;  Ante,  {  127. 

7  Jarman  v.  Woolloton,  3  Term,  618,  622 ;  Ashworth  v.  Outram 
IjSW  B.  6  Ch.  923.  931 :  Ogiesby  v.  Ball,  80  Oa.  38A,  890 ;  Jenkins  v 
Flinn,  87  Ind.  349. 352:  ConkUn  v.  Doul,  67  111.  835,  357 ;  Flsk  v.  Cush- 
man.  6  Cush.  20, 24 ;  Cropsey  v.  McKinney,  80  Barb.  47,  57  ;  Sammee 
V.  McTiaughlin,  85  N.  Y.  647,  650 ;  Penn  v.  Whitehead,  17  Gratt.  603. 
612 :  Richardson  v.  Merrill.  32  Vt  27. 36 :  Carey  v.  Burruss,  20  W.  Va. 
£71  679 ;  Stimson  v.  White,  20  Wis.  562,  563 ;  cases  cmU,  {  65. 

8  Richardson  v.  Merrill,  82  Vt.  27, 38 :  tupra,  n.  7 ;  ante,  {{  104, 127. 

9  TJhrIg  V   Horstman,  8  Bush,  172,  178 ;  Cropsey  v.  McKinney,  80 
Barb.  47, 57 ;  McKinnou  v.  McDonald, 4  Jones  £q.  1, 6 ;  ante,  {?  113-118. 

10  Penn  v.  Whitehead,  17  Gratt.  503, 512 ;  gupra,  n.  7 ;  ante,  U  104-108, 

11  Penn  v.  Whitehead,  17  Gratt.  503, 513 ;  <mte,  S  468. 

12  Btimson  v.  White,  20  Wis.  562, 563. 

13  Tuttle  V.  Hoag,  46  Mo.  38, 41 ;  2  Am.  Rep.  481 ;  pott,  {  478. 

14  See  Green  v.  Pollas,  12  N.  J.  Ea.  287,  268 ;  Partridge  v.  Stocker, 
86  Vt  106, 114  ;  anU,  i  127. 

16  Couklin  V.  Doul,  67  lU.  355,  857  ;  Stimson  v.  White,  20  Wis.  262, 
263. 

16  Barlow  V,  Bishop,  1  East.  432,  434 :  Godfrey  v.  Brooks.  4  Har. 
(Del.)  396.  897  ;  Conklin  v.  Doul,  67  III.  355,  357 ;  Jenkins  v.  Flinn,  37 
Ind.  349, 352 ;  Cropsey  v.  McKinney,  30  Barb.  47,  57 ;  Barton  v.  Beer 
&■)  Barb.  78.  79 ;  Swltser  v.  Valentine,  4  Duer,  96,  99 ;  Swasay  v  An- 
trara  24  Ohio  St.  87, 95 ;  Jacobs  v.  Featherstone,  6  Watts  &  S.  347,  349 ; 
Partridge  v.  St^ocker,  38  Vt.  108, 114  ;  anU,  ^  di ;  post,  S  478. 

17  Switzer  v.  Valentine,  4  Duer,  96,  99 ;  Stimson  v.  White,  20  Wis. 
662,  563 ;  post,  <  4^8. 

18  Jarman  v.  Woolloton,  8  Term,  618,  822 ;  Glover  v.  Alcott,  11 
Mich.  471,  479 ;  Abbey  v.  Deyo,  44  N.  Y.  313 ;  Partridge  v.  Stocker, 
86  Vt.  106, 118 ;  ant4i,  U  87. 98. 

19  Godfrey  v.  Brooks,  6  Rar.  (DeL)  896, 887 ;  ante,  {  981 
aO   Happelc  V  Hartby,  7  Bazt  411, 414  ;  post,  i  478. 

21  Tattle  v.  Hoag,  40  Mo.  38, 41 ;  2  Am.  Rep.  481 ;  Conklin  v.  Doul, 
67  III.  355,  858. 

22  Jenkins  v.  Flinn.  37  Ind.  849, 8S2 ;  Tuttle  v.  Hoag,  46  Mo.  88,  42 ; 
2  Am.  Rep.  481 ;  ante,  2  89. 

23  See.  however.  Uhrlg  v.  Horstman ,  8  Bush,  172, 177. 

24  See  Halght  v.  McVeagh,  69  III.  624, 628 ;  poai,  I  478. 
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i  470.  Harried  women's  capacity  to  trade  imder  separate 
property  acts. — Married  women's  separate  property  acts 
do  not,  by  implication,  destroy  the  husband's  oommon- 
law  right  to  his  wife's  earnings ;  ^  but  they  do  usually, 
expressly  or  by  implication,  secure  to  the  wife  the 
natural  increase  of  her  property ;  *  and  since  such  in- 
crease belongs  to  her,  even  when  largely  due  to  her 
husband's  efforts,'^  there  seems  to  be  no  reason  why 
her  own  services  to  it,  though  these  belonged  to  her 
husband,  should  injuriously  affect  her  rights.*  When 
a  married  woman  has  no  powers  by  statute  inde- 
pendent of  her  property,  her  dealings  with  her  stat- 
utory separate  property  in  the  way  of  trade  must 
be  subject  to  limitations  of  the  same  character  as 
those  which  control  her  trading  with  her  equitable 
separate  estate.^  She  cannot,  for  example,  under  such 
a  statute  carry  on  a  business  on  her  personal  credit.' 
Her  right  to  manage  her  separate  estate  and  her 
right  to  trade  are  quite  distinct.^  A  contract  for 
furniture  to  be  used  in  a  boarding-house  which  is 
her  separate  property ,8  or  for  horses  for  her  livery 
stable,'  may  not  be  valid  as  the  contracts  of  a  trader^ 
but  valid  as  contracts  with  relation  to  her  separate 
property.'^' 

1  Seltz  V.  Mitchell,  94  U.  S.  580, 684 ;  ante,  {  6&. 

2  Stout  V.  Perry,  70  Ind.  501,  504  ;  cmte,  i  227. 

3  Aldrldgev.  Muirhead,  101 U.  S.  387, 399 ;  ante,  {  87. 

4  See  Mitchell  v.  Sawyer,  21  Iowa,  582, 583. 

5  See  O'Dally  v.  Morris,  31  Ind.  Ill,  112 ;  Todd  v.  Lee,  16  Wla.  480. 
483 ;  anU,  H  370,  371,  468. 

6  Glover  t;  Alcott,  11  Mich.  470,  480, 485  ;  Robinson  v.  Wallace,  -t) 
Pa.  St.  133. 

7  Wheeler  v.  Raymond,  130  Mass.  247,  248 ;  Nash  v.  Mitchell.  71 
K.  Y.  199,  203 ;  27  Am.  Rep.  38. 

8  Tillman  v.  Shackleton,  15  Mich.  447, 454  ;  Chapman  v,  BrisTKs.  U 
Allen,  647. 

9  Manderback  v.  Mock,  29  Pa.  St.  43, 47, 
10   Discussed  an<<,{2  239, 372. 
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2  471.  Married  women's  capacity  to  trade  nxider  statutes 
referring  thereto. — A  statute  securing  to  a  married 
ifiroman  her  earnings  or  the  products  of  her  skill  and 
industry,  by  implication,  enables  her  to  earn  money 
and  to  trade,^  just  as  statutes  securing  to  married 
women  property  acquired  by  purchase  enable  them 
to  purchase  on  credit;^  thus  alone  are  such  statutes 
given  a  reasonable  meaning.  A  statute  enabling  mar- 
ried women  to  trade,  unless  it  contains  restricting  pro- 
visions,'^ enables  them  to  trade  just  as  if  they  were 
sole,^  to  use  any  of  the  usual  means  of  trade,^  and  to 
engage  in  any  legitimate  calling.^  A  married  woman 
may  also  trade  under  statutes  giving  her  the  capacities 
of  9kfemme  sole  as  to  contracts.^ 

1  See  Halght  v.  McVeagh,  69  111.  624,  628 ;  Adams  i'.  Honness,  62 
Barb.  826,  896;  Kroaskop  v.  Shontz,  51  Wis.  204,  215;  Dayton  v. 
Walsb,  46  wis.  113, 120  ;  32  Am.  Rep.  757. 

2  Tiemeyer  v.  Turnqulst,  85  N.  Y.  516,  521 ;  39  Am.  Rep.  674  ;  cmte, 
{  224. 

3  Ploft,  2  47L    But  see  Bradstreet  v.  Baer,  41  Md.  19, 23. 

4  Bodine  v.  ElUeen,  53  N.  Y.  93,  96  ;  post,  H  473-481. 

5  Guttman  v.  Scannell,  7  Cal.  455, 453 ;  post,  {{  475, 480. 

6  Haight  V.  McVeagh,  60  HI.  624, 628  ;  ante,  {  465. 

7  See  ante,  {372. 

2  478.  Married  women*s  capacities  to  trade  nnder  stat- 
utes containing  lindtations.— Under  a  statute  enabling  a 
married  woman  to  trade  with  a  capital  of  one  thou- 
sand dollars  or  less,  and  creating  a  special  remedy 
against  her  proi)erty  for  her  trade  debts,  it  was  held 
that  she  had  no  powers  not  expressly  given  ;  that  the* 
naming  of  one  mode  of  trade  was  a  negation  of  ai> 
other  modes ;  and  that  she  could  not  trade  as  a  partner 
because  not  expressly  authorized.^  In  many  States  the 
statutes  require  a  wife  who  wishes  to  engage  in  trade 
to  comply  with  certain  prerequisites :  such  as  making 
a  declaration  of  record,*  obtaining  a  license,'  or  decree 
of  court,^  and  such  requirements  must,  it  seems,  be 
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oomplied  with  to  give  her  any  new  capacity.*  But  a 
statute  providing  that  her  husband  shall  not  manage 
her  business  has  for  its  sole  object  the  protection  of 
the  husband's  creditors,  and  when  no  question  in 
which  they  are  concerned  is  involved,  she  has  the 
same  capacities  to  trade  with  as  without  her  husband ;' 
and  the  same  would  seem  to  apply  to  a  statute  requir- 
ing her  to  trade  in  her  own  name.'f  When  she  can  be 
declared  a  trader  only  when  her  husband  cannot  or 
refuses  to  support  her,  his  mere  temporary  sickness 
will  not  suffice.*  Nor  will  a  court  of  equity  with  a  dis- 
cretion decree  her  a  trader  when  she  would  thus  be 
enabled  to  commit  a  fraud.*  When  a  statute  requires 
"a  married  woman  doing  business  on  her  separate 
account"  to  file  a  certificate,  this  does  not  apply  to 
married  women  making  investments  of  their  Heparate 
property .1°  A  married  woman  need  file  no  inventory 
of  her  business  unless  this  is  required  by  statute  ;  ^^  nor 
need  she  have  separate  property  to  start  with.*'  But 
her  powers  are  fully  discussed  elsewhere.** 

1  Bradstreet  v.  Baer,  41  Md.  19, 23 ;  Cruzen  v.  McKaigr,  &7  Md.  4Si, 
462  ;  post,  i  480. 

2  Adams  v.  Knowlton,  22  Cal.  283, 289 ;  Camden  v.  Mullen.  29  CaL 
664,  566 ;  Reading  v.  Mullen,  31  Cal.  KM,  106 ;  Wheeler  v.  Kaymond, 
130  Mass.  247, 248  ;  Suow  v.  Sheldon,  126  Mass.  332, 334 ;  30  Am.  Kep.  6t>i 

8    Youngworth  v.  Jewell,  15  Nev.  45, 47. 

4  Martinetz  v.  Ward,  19  Fla.  384,  396 ;  Franklin,  19  Ky.  497,  498  ; 
Morau,  12  Bush,  303 ;  Uhrig  v.  Horstman,  8  Bush,  172,  177 ;  King  r. 
Thompson,  87  Pa.  Ht.  365,  :%8  ;  30  Am.  Rep.  364 ;  Elsey  v.*  Mc Daniel,  in 
Pa.  St.  472, 474  ;  Orrell  v.  Van  Gorder,  96  Pa  St.  180, 181. 

5  Uhrig  V.  Horstman,  8  Bush,  172,  177;  Elsey  v,  IVCcDaniel,  96 

Pa.  St.  472, 474  ;  supra,  notes  2-4. 

6  Porter  v.  Oamba,  43  Cal.  105, 109.  See  Youngworth  v.  Jewell,  IS 
Nev.  45,  47. 

7  But  see  Christensen  v.  Stumpf,  16  La.  An.  50. 

8  King  V.  Thompson,  87  Pa.  St.  365,  368 ;  30  Am.  Rep.  364. 

9  Moran,  12  Bush,  303. 

10  Wheeler  v.  Raymond,  130  Mass.  247, 218 ;  cmte,  (  470. 

11  Jarman  v.  Woolloton,  3  Term,  618,  622. 

12  Tallman  v.  Jones,  13  Kan.  438, 445  ;  post,  {  475. 

13  i^<,  J{  474,  475. 
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ARTiciiB  II. — Incidents  of  Capacity  to  Trade. 

{  473.  How  far  dependent  on  sources  of  capacity. 

{  474.  Express  powers  under  statutes. 

{  47S.  Implied  powers  under  statutes. 

\  476.  Bights  of  wife's  creditors. 

{  477.  Bights  of  husband's  creditors. 

(  478.  Bights  and  liabilities  of  husband. 

2  479.  Married  women  as  agents  in  trade. 

\  480.  Married  women  as  partners. 

\  481.  Married  women  as  incorporators,  stockholders,  etc 

J  473.  Inoidentt  of  married  women's  trade,  how  far  de- 
pendent on  the  sonree  of  her  capacity. — The  status,  rights, 
and  liabilities  of  a  married  woman  trader  depend  very 
largely  on  the  source  of  her  capacity  to  trade."  Gen- 
erally speaking,  when  she  can  trade  only  by  virtue  of 
her  ownership  of  equitable  or  statutory  separate  estate,* . 
she  cannot  trade  on  her  personal  credit  or  act  as  a 
/emme  sole,^  but  can  only  deal  with  the  property  so  that 
the  profits  will  enure  to  her  own  benefit,*  and  can  only 
render  it  liable  for  her  debts  by  charging  it,  contract- 
ing with  reference  to  it,  etc.,  her  contracts  being  valid 
not  on  account  of  her  being  a  trader,  but  because  made 
in  such  a  way  or  for  such  a  purpose  as  the  law  allows.* 
So  when  she  trades  simply  as  her  husband's  agent, 
though  she  binds  him  she  does  not  bind  Iierself  per- 
sonally*—  she  may  have  the  profits  if  he  chooses  to  let 
her  keep  them,^  but  he  and  the  business  are  liable  for 
the  debts  contracted  by  her  on  its  behalf  .^  When,  how- 
ever, she  may  trade  personally,  by  virtue  of  her  hus- 
band's abandonment,  by  custom,  or  by  statute,  she  can 
trade  Just  as  if  she  were  unmarried,'  unless,  of  course, 
the  statute  limits  her  capacity .^°  In  such  case  she,  for 
the  purposes  connected  with  her  business,  has  the 
0ta,tiia  ol  Q, /emme  sole^^^  the  fullest  rights  totheenjoy<- 
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ment  of  the  profits  of  the  busuiess,"  and  the  fullest 
liabilities  for  its  debto.** 

1  Discussed  ante,  H  464-472. 

2  ^nte,  ?J  468, 470. 

3  O'DaUy  v.  Morris,  81  Ind.  Ill,  112 ;  Glover  w.  Alcott,  11  Mich. 
470, 485 ;  Koblnson  v.  Wallace.  39  Pa.  St.  133. 

4  Carey  v.  Burruas,  20  W.  Va.  571,  579 ;  Mitchell  v.  Sawyer,  a 
Iowa,  582. 583. 

5  Bee  Tillman  v.  Shackleton.  15  Mich.  470,  480,  4«5 ;  Chapm wi  r 
Brlges,  11  Allen,  547;  Manderback  v.  Mock,  29  Pa.  St.  43,  47  ;  Toddt. 
Lee,  16  Wis.  480,  483. 

6  See  Con  kiln  v.  Doul,  67  111.  355, 357  ;  Tuttle  v.  Hoa«,  46  Mo.  38, 41 ; 
2  Am.  Rep.  481 ;  anU,  H  336.  863 ;  post,  U  479, 483. 

7  See  Penn  v.  Whitehead,  17  Gratt.fi03,  512;  Conklln  v.  l>onl,«r 
111.  355,  357  ;  anU,  2  469. 

8  Partridge  v.  Stocker,  88  Vt.  108, 114 ;  ante,  |  469  ;  post,  {  478. 

9  Abbey  v.  Deyo,  44  Barb.  374, 381 ;  post,  U  474, 475. 

10  Young  V.  Gori,  13  Abb.  Pr.  13, 14,  n. ;  post,  I  475. 

11  Seepoft,  H7o. 

13    Dayton  v.  Walsh,  47  Wis.  118, 120 ;  32  Am.  Rep.  757 ;  post,  \  473k 
13   Wallace  v.  Rowley,  91  Ind.  105, 109 ;  post,  \  476. 

g  474.  BightB  and  liabilities  of  married  women  traden 
nnder  the  express  terms  of  the  statutes.  —  Most  of  the  stat- 
utes as  to  married  women  traders  expressly  provide 
that  they  shall  trade  as  if  sole,  and  under  such  statutes 
no  special  questions  seem  to  have  arisen ;  *  the  main 
questions  are  as  to  the  implied  powers  of  married 
women  traders.*  In  one  case  it  was  held  that  the  nam- 
ing of  certain  powers  of  trade  was  a  negation  of  all 
other  powers ; '  but  the  weight  of  authority  seems  to  \a 
to  the  contrary.* 

1  See  Berry  v.  Zeiss,  32  Up.  Can.  C.  P.  281, 239 ;  Porter  v.  Gamba. 
43  Cal.  105, 109  ;  Martinetz  v.  Ward,  19  Fla.  175,  187,  188 ;  Kin«rraan  r. 
Frank,  19  Cent.  L.  J.  470,  471 ;  Williams  v.  Lord,  76  Va.  390,  338, 3»: 
Krouskop  V.  Shontz,  51  Wis.  204, 217. 

2  Discussed  post,  \  475. 

3  Bradstreet  v.  Baer,  41  Md.  19, 28 ;  Craaen  v.  McKalg,  57  Md.  451, 
462. 

4  See  post,  {S  475, 480. 

I  476.  Implied  powers  nnder  statntes  of  married  wobmi 
traden. — Under  statutes  enabling  a  married  woman  to 
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trade  and  not  limiting  her  capacities,  she  may  trade  pre- 
cisely as  if  unmarried;  she  is,  as  to  her  business,  a 
femme  sole^  and  may  do  all  things  incidental  to  trading  in 
general,  and  all  things  usual  and  proper  in  the  particu- 
lar trade  in  which  she  is  engaged.^    The  object  of  these 
statutes  is  not  only  to  do  justice  to  wives,^  but  also  to 
encourage  trade.*    Thus,  she  may  engage  in  any  legiti- 
mate caUing.*    She  may  conduct  the  business  person- 
ally or  by  agent;  shs  may  have  her  salesmen  and 
clerks;*  she  may  be  a  partner,  silent  or  active;*  and 
she  may,  unless  this  is  prohibited  by  statute,  have  her 
husband  as  her  agent,^  or  be  a  partner  with  him,  though 
this  IS  in  some  States  denied.^    She  need  not,  unless  the 
statute  so  provides,'  have  separate  property  to  begin 
with  ;  ^^  she  may  start  out  on  credit,"  or  use  property 
given  her  by  her  husband/*  though  in  the  latter  case 
his  creditors  may  have  rights.^*    Tlie  capital  **  and  stock 
in  trade  ^  of  her  business,  as  weU  as  the  profits,"  are 
entirely  hers ;  for  instance,  the  bills  due  her  as  a  board- 
ing-house keeper  j "  and  such  property,  though  in  the 
possession  of  her  and  her  husband,  is  in  her  possession, 
the  possession  relating  to  the  title.^s    ghe  may  on  credit 
purchase  goods  for  her  trade ;  ^  or  buy  land  '*  or  seed  '-'^ 
for  farming  purposes ;  or  rent  a  store ; "  or  contract  for 
her  services  ;®  or  contract  for  working  a  quarry— for 
the  labor  and  mules ;  **  she  may  transfer  a  note  received 
in  the  course  of  trade ;  ^*  she  may  even  sell  out  her  busi- 
ness, and  agree  not  to  use  the  same  name  again.^    She 
is  personally  liable  on  all  contracts  which  she  executes 
in  the  conduct  of  her  business,*'  even  as  indorser  of  a 
note  ;  *  she  is  liable  for  the  frauds  of  her  employees,® 
and  is  estopped  as  if  sole  from  denying  their  right  to 
represent  her;*<*  she  is  liable  for  goods  consigned  to 
her.*'    She  may  sue  and  be  sued  alone  and  at  law,^' 
excepti  perhaps,  as  to  suits  with  her  husband ;  ^  and  a 
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general  Judgment  may  bo  obtained  against  her.**  The 
question  whether  a  particular  transaction  of  here  ms 
in  the  course  of  iier  business  is  one  of  taet.'s  In  soiiig, 
shomust  allege  and  prove  tbis;^  audwhea  she  issaed, 
the  plaintiff  must  allege  the  grounds  of  the  liabilitj," 
must  allege  and  prove  afQrmatively  that  she  was  en- 
gaged In  business,  and  tliat  the  particular  transaclion 
was  eonnected  with  such  business."  She  may  make  i 
deed  for  the  benefit  of  creditors,**  and  take  the  benefit 
of  the  insolvent  laws.** 


I  Ouitmui  t.  ^ann»ll,T  Cal.  431,  U» ;  Abbej- v.  Beyo,  M  Buk 

B  PusbaU  V.  Flsber,  43  MLeIu  fi39, 134 :  pott,  (  4aa 

I.  llSi  Bnnki'n  v.  Wfsl.'25  ilicb.  18$,  SW;  t-oclcirood  v.  "uUiii,4 

i  Zimmerman  v,  Erlmrd,  H  How.  Pc.  11, 13 ;  tuM,  |  «o. 

)  Fnuiklln,  W  Ky,  4M, ««. 

)  Tallmnn  v.  3ooes._i3  Kun,  4M  4«r  Dsyton  i:  Walili,  «  wn 

I  Young  V,  Gorl,  la  Abb.  Pr.  13, 14,  ii. :  tupra,  n.  I. 

!  LookwoDd  V.  OulUii,  4  Bobt,  MS,  Ua. 

1  Sea  Penn  ti.  Whitehead,  IS  Grail,  71 ;  oWe.  It  113-118  t  pntl.  1 411 

i  LovBll  V.  MewMu,  Law  B.  J  C.  P.  U.  J,  13  i  aiite,  H  «»,  4TIX 
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16  Mitchell  V.  Sawyer,  21  Iowa,  382, 683 ;  Sammls  v.  McLaughlin,  35 
N.  Y.  647, 660  ;  SUveus  v.  Porter,  74  Pa.  St.  448, 451 ;  Meyers  v.  Rahte, 
46  Wis.  655, 659 ;  Dayton  v.  Walsh,  47  Wis.  113, 120 ;  32  Am.  Hep.  757  ; 
ante,  {«  209,  227,  468, 47a 

17  See  Dawes  v.  Rodler,  125  Mass.  421, 423. 

18  Newbrick  v.  Dugan,  61  Ala.  251, 253  ;  anUt  H  119-12L 

19  Ni8i»el  V.  Laparle,  74  IlL  306, 908 ;  Frecking  v.  Rolland,  58  N.  Y. 
422,425. 

20  Camden  v.  Mullen,  29  CaL  564,  566 ;  Chapman  v.  Foster,  6  Allen, 
136, 138. 

21  Camden  v.  Mullen,  29  Cal.  564, 566. 

22  Knowles  V.  HuU,  99  Mass.  562,  564. 

23  Adams  v.  Honness,  62  Barb.  326, 336. 

24  NettervUle  v.  Barber,'52  Miss.  168, 172. 

25  Bockwell  v.  Clark,  44  Conn.  534,  £.%. 

26  Morgan  v,  Perhamus,  36  Ohio  St.  517. 

27  Barton  v.  Beer,  *>  Barb.  78,  80.  See  Trieber  v.  Stover,  30  Ark. 
727,  730 ;  Nlspel  v.  Laparle,  74  111.  306,  308  ;  guptxt,  n.  1. 

28  Willhaus  v.  Ludecus,  5  Rich.  326, 327. 

29  Baum  v,  Mullen,  47  N.  Y.  577, 579. 

30  Bodine  v.  Kllleen,  53  N.  Y.  93, 96  ;  ante,  {  414. 

31  Newblggln  v.  Plllans,  2  Bay,  162, 165, 

32  Trieber  v.  Stover,  30  Ark.  727,  730 ;  Rockwell  v.  Clark,  44  Conn. 
534,  536 .  Wheaton  v.  Phillips,  12  N.  J.  Eq.  221, 223 ;  Nash  v.  Mitchell, 
71  N.  Y.  200,  203 ;  27  Am.  Rep.  38  ;  Meyers  v.  Rahte,  45  Wis.  656,  659 ; 
ante,  H  441, 451. 

33  Trieber  v.  Stover,  30  Ark.  727, 730 ;  ante,  {{  64, 433. 

34  Porter  v.  Gamba,  43  CaL  105, 109 :  ante,  U  453, 458. 

35  Camden  v.  Mullen,  29  Cal.  564, 567. 

26    Smith  v.  New  England,  45  Conn.  415, 420 ;  ante,  {  431. 

37  See  ante,  8  431,  n.  2. 

38  Readmg  v.  Mullen,  47  N.  Y.  577,  57!) ;  Wood  v.  Sanchey,  8  Daly, 
197,  198  ;  Nash  v.  Mitchell,  71  N.  Y.  200,  203 ;  27  Am.  Rep.  88. 

39  Shumann  v.  Peddicord,  60  Md.  560. 

40  See  Holland,  Law  R.  9  Ch.  307,  311;  KInkead,  3  Biss.  405,410. 
But  see  Relief  v.  Schmidt,  56  Md.  97 ;  anU,  ii  16,  869. 

§  478.  The  rights  of  the  wife^s  creditors. -^ The  busi- 
ness creditors  of  a  married  woman  trader  liave,  under 
the  statutes  generally,  the  same  rights  as  if  she  were 
sole ;  ^  they  may  sue  her  alone,^  and  obtain  a  general 
Judgment  against  her.'  If  she  is  a  partner,  all  the 
partners  must  be  joined.^  The  husband  cannot  set  up 
against  them  any  rights  that  he  might  have  against 
her  in  property  he  has  suffered  her  to  use  in  the  busi-- 
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ness.^  If  she  is  not  trading  with  a  personal  capacity, 
but  simply  by  virtue  of  her  ownership  of  separate 
property,  such  creditors  have  generally  no  rights  in 
personam  against  her.*  In  some  States  her  creditors 
are  given  special  remedies  J  When  she  acts  simply  as 
her  husband's  agent,  her  creditors  are  really  his  credit- 
ors, and  the  business  is  really  his  business.^  Her 
creditors  other  than  those  of  her  business  can  proceed 
against  her  business  only  as  they  could  against  her 
other  separate  property.* 

1  Nlspel  V.  Laparle,  74  IlL  906, 3r>8  ;  ante,  {  475,  n.  L 

2  Meyers  v.  Rahte,  46  Wis.  655,  659 ;  ante,  i  475,  n.  32. 
8    Porter  v.  Gamba,  43  CaL  105, 109 ;  ante,  U  453, 458 

4  Westphal  v.  Heuvey,  49  Iowa,  542, 543. 

5  Green  v.  Pallas,  12  N.  J.  Eq.  267,  268 ;  Partridge  v.  Stocker,  38 
Vt.  108, 114. 

6  O'Daily  v.  Morris,  31  Ind.  Ill,  112;  Glover  v.  Alcott,  11  Micb. 
470, 485 ;  Robinson  v.  Wallace,  39  Pa.  8t.  133. 

7  Brent  v.  Taylor,  6  Md.  68, 68. 

8  Conklin  v.  Doul,  67  111.  855, 359 ;  Switzer  v.  Valentine ,  4  Duet,  %, 
99;  Swasey  v.  Antram,  24  Ohio  St.  87,  95;  Jacobs  v.  I^Vatherstoneie 
Watts  &  S.  347,  349. 

9  See  Wood  v.  Sanchey,  3  Daly,  197,  198 ;  Nash  v.  Mitchell,  TI 
N.  Y.  200, 203 ;  27  Am.  Rep.  38. 

§  477.  The  rights  of  the  husband's  creditors. — If  the 
wife  labors  in  her  husband's  business,^  or  allows  her 
property  to  be  used  therein,^  the  profits  are  neverthe- 
less subject  to  the  rights  of  his  creditors ;  but  she  is 
not  personally  liable  to  the  creditors  of  the  business  if 
she  has  acted  only  as  his  agent,  and  has  no  capacity  to 
contract.*  His  creditors  have  the  right  to  go  against 
her  separate  business  for  any  sums  put  into  it  by  her 
husband  in  fraud  of  their  rights,*  but  it  is  doubtful 
whether  this  applies  to  a  bona  fide  gift  by  hira  to  her  of 
his  services; 5  in  some  cases  an  apportionment  has 
been  made,*  and  this  would  of  course  be  done  if  he  and 
she  were  partners.'  His  creditors  have  no  rights  in 
the  profits  of  her  separate  business,^  in  cases  where  he 
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has  provided  neither  property  nor  services.  Still,  they 
have  the  right  to  treat  the  business  as  his  when  she 
has  not  complied  with  the  requirements,  as  to  filing 
a  declaration  of  record,  etc.*  When  she  cannot  be  his 
partner,  she  incurs  no  liability  by  holding  herself  out 
as  such.i^' 

1  Clinton  V.  Himmell,  25  N.  J.  £q.  45,  47 ;  ante,  {{  65,  130.  See 
Dumas  v.  Neal,  51  Ga.  663, 566. 

2  Patton  V.  Gates,  07  lU.  164, 167 ;  Wilson  v.  Loomis,  55  III.  352, 355; 
mue,  IS  129, 132.- 

3  Conktin  v.  DoaI,67  lU.  855,  858;  O'Daily  v.  Morris,  81  Ind.  Ill, 
112  ;  Glover  v.  Alcott,  11  Mich.  470, 485  ;  Tuttle  v.  Hoag,  46  Mo.  38, 41 ; 
2  Am.  Bep.  48L 

4  Thomas  v.  Desmond,  63  Cal.  426.  427 ;  Penn  t>.  Whitehead,  17 
Gratt.  503, 512 ;  Richardson  v.  MerrUl,  32  Vt  27,  36 ;  ante,  II 113-118. 

5  Discussed  ante,  U  87, 130. 

6  See  Taylor  v.  GUdden,  16  Ohio  St.  509, 522 ;  Penn  v.  Whitehead, 
17  Gratt.  503, 513. 

7  See  po$t,  1 480. 

8  Bellows  V,  Rosenthal,  31  Ind.  116,  117, 118 ;  cases  ante,  U  87, 209, 
227. 

9  Porter  v.  Gamba,  43  CaL  105, 109 ;  ante,  {  472. 

10   Montgomery  v.  Sprankle,  31  Ind.  113,  115;  Lord  v.  Parker,  8 
Allen,  127. 

-  J  478.  Bights  and  llabilitieB  of  husband  of  married  woman 
trader. — When  a  man  married  a  woman  engaged  in 
trade,  he  at  common  law  took  the  business  with  its 
assets^  and  liabilities ;  ^  now  he  is  liable  only  where  he 
is  still  liable  for  her  antenuptial  debts,^  and  has  the 
right  to  the  business  only  when  such  property  is  secured 
to  her  neither  by  settlement  nor  by  statute.*  So  at 
common  law,  all  the  profits  of  her  business  during 
coverture  vested  with  her  other  earnings  and  the  other 
increase  of  her  property  in  him ;  but  this,  too,  is  gener- 
ally changed.^  It  is  his  business  and  he  is  fully  liable,^ 
and  need  not  give  her  any  part  of  the  profits,^  if  slie 
is  trading  simply  by  his  consent  and  has  no  other 
authority; 8  she  may  even  be  a  partner  in  his  place.* 
When  all  the  credit  is  given  to  her  he  is  not  liable. '<^ 
Nor  is  he  liable  when  she  is  trading  independently  of 

H.  A  W.-68, 
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him  under  the  statutes,^^  unless  he  is  a  partner,^  or 
actually  Joins  in  the  transaction." 

1  Ashworth  v.  Outram,  Law  B.  6  Ch.  B.  923,  029l 

2  Alexander  v.  Morgan,  31  Ohio  St  M6, 550. 

3  Discussed  ante,  i  67. 

4  Rockwell  v.  Clark,  44  Conn.  534,  536 ;  ante,  U  209,  227. 

5  Stimson  v.  White,  20  Wis,  562, 568 ;  ante,  1 463. 

6  Jenkins  v.  Fllnn,  37  Ind.  849,  352  MDxnard  v.  Swanton,  38  He. 
125,  129 ;  Barton  v.  Beer,  35  Barb.  78,  79 ;  Jacobs  v.  Feathersby,  6 
Watts  A  8.  347,  349 ;  ante,  {  469. 

7  Conklln  v.  Doul,  67  111.  355, 357  ;  Stlmson  v.  White,  20  ^Wls.  362, »l 

8  mscussed  ante,  {{  93, 468. 

9  Swasey  v.  Antram,  24  Ohio  St.  87, 95. 

10  Jenkins  v.  Flinn,  37  Ind.  349,  352;  Tuttle  v.  Hoaic,  46  Mo.  38,42; 
2  Am.  Hep.  481 ;  ante,  {  89. 

11  Trleber  r.  Stover,  30  Ark.  727, 731 ;  Smith  v.  Thompson,  36  Coan. 
107, 103  ;  Haight  v.  McVea«h,  69  111.  624.628;  Jaycox  v.  V/lngJBS  IlL 
182,  184  ;  Colby  v.  Lamson,  39  Me.  119,  121 ;  Tuttle  v.  Hoac:,  46  Ma  3S> 
42 ;  2  Am.  Rep.  481 ;  Alexander  v.  Morgan,  31  Ohio  St.  546, 551. 

12  Seepo«M  480. 

13  Krouskop  v.  Shontz,  51  Wis.  204, 217. 

g  479.  Harried  womon  trading  as  agents. — A  married 
woman  is  not  by  coverture  incapacitated  f  rona  being  an 
agent ;  ^  and  one  may  frequently  be  found  conducting 
another's  business,  especially  that  of  her  husband ;  *  one 
may  be  a  partner,  even,  in  her  husband's  place.'  In 
such  cases  she  binds  her  principal  of  course,*  but  she 
does  not  bind  herself  as  other  agents  may,  unless  she 
has  the  personal  capacity  to  bind  herself  independently 
of  her  agency ;  ^  and  it  seems  that  if  she  acted  simply 
as  agent,  she  would  not  be  trading  so  as  to  be  liable  as 
a  trader. 

1  AnU,i^2S6,9Si;po9t,i4S&. 

2  Penn  v.  Whitehead,  17  Gratt  503,  512 ;  Jenkins  v.  FUnn,  87  Ind. 
349,  352  ;  ante,  U  90,  93, 469. 

3  Swasey  v.  Antram,  24  Ohio  St  87, 95. 

4  Barton  v.  Beer,  35  Barb.  78, 79. 
6    Conault  post,  11482,483. 

I  480.  Married  women  as  partuerfl.— It  has  been  held 
that  a  married  woman  trading  in  equity  with  her  equi- 
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table  separate  property  may  enter  into  partnership ;  ^ 
but  this  statement  must  be  taken  with  limitations.  For 
the  normal  contract  of  partnership  is  a  personal  con- 
tract, involving  a  personal  capacity,'  which  a  married 
-woman  does  not  have  either  in  equity,'  or  under  mere 
separate  property  acts.*  And  therefore  it  is  settled  that 
statutes  securing  to  married  women  their  property, 
with  the  rents,  profits,  increase,  etc.,  thereof,  although 
they  enable  her  to  trade  in  a  limited  way,*  do  not  en- 
able her  to  enter  into  partnership.*  At  common  law, 
ivhen  a  female  partner  married  the  partnership  was 
dissolved,^  and  now  she  cannot  be  a  partner  if  she  has 
no  capacity  to  trade  personally ,8  or  if  she  is  expressly 
prohibited  by  the  statute  enabling  her  to  trade,*  or  so 
far  as  she  is  partially  prohibited,^o  as  she  is  in  some 
States.  But  as  she  has,  under  the  statutes  giving  her 
the  capacity  to  trade  generally,  the  personal  capacity 
to  trade  as  if  sole,  and  the  power  to  pursue  all  the 
usual  methods  of  trade,"  she  may,  under  such  acts, 
trade  in  partnership ;  ^^  she  may  even  be  held  respon- 
sible as  a  secret  partner.^'  Still,  in  a  few  cases,  and  on 
different  grounds,  this  has  been  denied."  So,  as  she  is 
2kfemme  sole  in  her  trade,^*  and  may  employ  an  agent, 
general  or  special,**  and  may.employ  her  husband  as 
such,"  there  seems  to  be  no  reason  why  she  should  not 
be  able  to  form  a  partnership  with  her  husband ;  and 
many  cases  hold,*^  whUe  others  assume,*'  that  she  may. 
But  this  is  also  strenuously  denied,  on  the  ground  that 
even  where  a  married  woman  may  contract,  she  can- 
not, without  express  authority,  contract  with  her  hus- 
band,^ and  that  the  particular  statute  enables  her  to 
trade  on  her  separate  account.**  To  this  it  is  replied, 
that  if  she  may  employ  her  husband  as  her  agent,  as 
all  admit  she  can,^  it  is  not  consistent  to  say  that  she 
cannot  contract  with  him ;  ®  and  that  the  word  "  sepa- 
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rate"  in  the  statutes  does  not  refer  to  the  mode  in 
which  a  married  woman  shall  trade,  but  to  her  status 
as  independent  of  her  husband's  marital  control  and 
marriage  rights.^    In  such  cases,  as  she  cannot  be  a 
l>artner,  and  therefore  could  not  be  held  liable  on  a 
partnership  note  signed  by  one  of  the  other  partners,^ 
she  can,  nevertheless,  be  liable  on  her  individual  acts," 
nor  does  she,  in  such  cases,  lose  her  property  put  into 
a  firm  business.^    Though  she  may  not  join  a  firm  of 
which  her  husband  is  a  member,^  she  niay,  after  his 
retirement,  go  in,  and  on  a  new  consideration  become 
liable   for  the   pre-existing   partnership  debts.®   So, 
although  she  cannot  be  a  partner,  she  may  jointly 
lease  and  share  the  profits  of  joint  property,^  and  be 
bound  by  her  husband's  acts  as  her  agent  with  respect 
thereto.'^    If  the  husband  has  furnished  part  ut  hex 
capital,  her  business  may  pro  tanto  be  liabllB  for  his 
debts,'*  and  the  courts  have  sometimes,  without  speais- 
ing  of  husband  and  wife  as  partners,  ordered  an  appor- 
tionment of  the  profits  of  a  business  jointly  ^carried  on 
by  them." 

1  Penn  v.  Whitehead,  17  Gratt.  608, 512. 

2  Carey  v.  Burriiss,  20  W.  Va.  571, 676 ;  43  Am.  Rep.  790. 
8   Staley  v.  Hamilton,  19  Fla.  275, 297 ;  amte^  \  206. 

4    Russel  V.  People,  89  Mich.  671, 678 ;  88  Am.  Rep.  444  ;  arUe.  \\  "SB- 

6    Discussed  antet  22  468, 470. 

6  Bradstreet  v.  Baer,  41  Md.  19, 28 ;  Mayer  v.  Soyster,  90  Md.  4(8: 
Howard  v.  Btcphens,  52  Miss.  239,  244  ;  Bradford  v.  Johnson,  44  Tex. 
381,  383 ;  Carey  v.  Burruss,  20  W.  Va.  571,  576 ;  48  Am.  Rep.  T90. 

7  Bassett  v.  Shepardson,  17  N.  W.  Rep,  216,  219 ;  62  Mich.  3,  7; 
Alexander  v.  Morgan,  31  Ohio  St.  546,  550. 

8  Swasey  v.  Antram,  24  Ohio  St.  87,  96;  Carey  v.  Burruss,  9 
W.  Va.  571, 576 ;  43  Am,  Rep.  790. 

9  See  Todd  v.  Clapp,  118  Mass.  495, 496. 

10  See  Porter  v.  Gamba,  43  CaL  105, 109. 

11  Zimmerman  v.  Erhard,  58  How.  Pr.  11, 14 ;  ante,  2  47S. 
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4aO,462;  Parshall  v.  Fisher,  43  Mich.  529, 532, 534 ;  Newman  v.  Morris. 
52  Miss.  402, 406 ;  Zimmerman  v.  Erhard,  58  How.  Pr.  11,  13 ;  8  Daly, 
311 ;  Bitter  v.  Bathman,  61  N.  Y.  512,  513 :  Scott  v.  Conway,  58  N.  Y. 
619 ;  Orafif  «.  Kennedy,  31  Alb.  L.  J.  2  ;  Silveus  v.  Porter,  74  Pa.  St. 
448. 449 ;  Krouskop  v.  Shontz,  61  Wis.  204, 217 ;  Horneffer  v.  Duress,  13 
Wis.  603, 605. 

13  See  Parshall  v.  Fisher,  43  Mich.  529,  534 ;  Scott  v.  Conway,  58 
N.  Y.  619 ;  Bitter  v,  Bathman,  61  N.  Y.  512, 513. 

14  Haas  v.  Shaw,  91  Ind.  384, 389, 396  ;  Montgomery  v.  Sprankle,  31 
Ind.  113, 115  ;  Mayhew  v.  Baker,  15  Ind.  254,  257  ;  Bradstreet  t>.  Baer, 
41  Md.  19, 23  ;  Cruzen  v.  McKaig,  57  Md.  454, 462  ;  Moyer  v.  Soyster,  30 
Md.  403  ;  Carey  v.  Barruss,  20  W.  Va.  571, 576  ;  43  Am.  Bep.  790 ;  auprot 
n.  9. 

15  Young  V.  Oori,  13  Abb.  Pr.  13, 14,  n  ;  ante,  }  475. 

16  Abbey  v,  Deyo,  44  Barb.  374, 381 ;  ante,  I  475. 

17  Bankin  v.  West,  25  Mich.  195, 200 ;  antet  {$  87, 475. 

18  Kinkead,  3  Biss.  405,  410;  Francis  v.  Dickel,  68  Oa.  255,  258; 
I^ewman  v.  Morris.  52  Miss.  402,  406 ;  Zimmerman  v.  Erhard,  58 
Bow.  Pr.  11, 18 ;  Oraiff  v.  Kennedy,  31  Alb.  L.  J.  2. 

19  Cantden  v.  Mullen,  29  Cal.  564,  565 ;  Westphal  v.  Henney,  49 
Iowa,  542.  543 ;  Parshall  v.  Fisher,  43  Mich.  529,  532,  534 ;  Silveus  v. 
Porter,  74  Pa.  St  448,  449 ;  Krouskop  v.  Shontz,  51  Wis;  204,  217 ; 
Sornefifer  v.  Duress,  13  Wis.  603, 604. 

20  See  ante,  i  43 ;  infra,  n.  21. 

21  Lord  V.  Parker,  3  Allen,  127,  129 ;  Edwards  v.  Stevens,  3  Allen, 
815  ;  Plumer  v.  Lord,  5  Allen,  460, 462 ;  Allen  v.  Johnson,  48  Miss.  413, 
419.    See  Haas  v.  Shaw,  91  Ind.  384, 389 ;  tupra,  n.  14. 

22  u4nte,  58  87,  475. 

23  Zimmerman  v.  Erhard,  68  How.  Pr.  11, 13. 

24  Zimmerman  v.  Erhard,  58  How.  Pr.  11, 14 ;  ante,  i  472. 

25  Carey  v.  Burruss,  20  W.  Va.  571,  582  ;  43  Am.  Bep.  790 ;  Plumer 
V.  Liord,  7  Allen,  481, 485. 

26  Cruzen  v.  McKaig,  67  Md.  454, 462. 

27  Mayhew  v.  Baker,  15  Ind.  254, 257. 

28  Plumer  v.  Lord,  7  AUen,  431, 484. 

2a  Preosser  v.  Henshaw,  49  Iowa,  41, 44. 

30  Allen  v.  Johnson,  48  Miss.  413, 419. 

31  B^man  v.  Hamilton,  111  Mass.  245, 247. 

32  Horneffer  v.  Duress,  13  Wis.  603, 605  ;  ante,  U  113-118, 129, 130, 478. 

33  Taylor  v.  Qlidden,  16  Ohio  St.  509,  522 ;  Penn  v.  Whitehead,  17 
Oratt,  503, 513 ;  anU,  22  87, 129, 180. 

§  481.  Harried  women  as  incorporators,  fltocklioldere, 
et3. — Very  nearly  the  same  questions  arise  in  consider- 
ing a  married  woman's  capacity  to  be  an  incorporator 
as  those  which  are  involved  in  her  right  to  be  a  parU 
ner.^  Corporators  enter  into  a  mutual  and  personal 
contract,  which  is  concluded  by  the  act  of  incorpora- 
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tion;*  and,  therefore,  without  personal  capacity  to 
contract,  a  married  woman  could  not  be  an  incorpora- 
tor.' But  as  business  is  very  commonly  carried  on  by 
corporations,  a  married  woman  with  capacity  to  trade 
would,  it  seems,  have  capacity  to  be  an  lncorj>orator.* 
The  fact  that  the  corporation  laws  provide  that  "any 
person"  may  be  an  incorporator,  would  not  affect  a 
married  woman  under  incapacity,  by  virtue  of  a  rule 
already  discussed.^  But  a  married  woman  may  be  a 
stockholder,*  holding  her  stock  as  any  other  chose  in 
action ;  ^  and  it  has  been  held  that  when  she  can  hold 
stock  as  if  sole,  she  is  liable  as  any  other  stockholder— 
for  example,  for  assessments.* 

1  Plamer  v.  Lord,  5  Allen ,  400, 402. 

2  Taylor  Corporations,  {  31. 

3  No  decision. 

4  In  accordance  with  the  spirit  of,  ante,  1 475. 

5  Ante,  U^,  309. 

6  See  Cal.  Civ.  Code  1881,  {{  28j>-326  ;  W.  Va.  Code  1878,  ch.  122,  )  & 

7  ^4n«c,  «  173, 219. 

8  Anderson  v.  Line,  14  Fed.  Bep.  406,  406  ;  The  Beciprocity  Bank, 
22  N.  Y.  9, 15 ;  ante,  H  12,  369. 
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CHAPTER  xxvrrr. 

MABBIED  WOMEN  IN  REPRESENTATIVE  CAPACITIES. 

{  482.  The  questions  inyolved. 

I  4831  Some  general  rules. 

{  484.  Married  women  as  agents. 

{  485.  Married  women  as  trustees. 

{  488.  Married  women  as  executrices.  etc. 

{  487.  Married  women  as  guardians. 

2  482.  Tlie  qoestioiif  involyed. — Whether  married 
-women  may  act  in  representative  capacities — whether 
they  may  be  agents,  trustees,  administrators,  executors, 
guardians,  etc. — and  how  far  their  acts  in  such  capaci- 
ties have  the  same  effect  as  the  acts  of  persons  sui  Juris 
in  similar  capacities,  are  questions  which  are  nowhere 
fully  discussed ;  and  much  confusion  is  likely  to  result 
in  such  a  discussion,  unless  the  different  points  of  view 
from  which  the  subject  may  be  approached  be  borne  in 
mind.  For  example,  a  married  woman  may  be  an 
agent,  in  the  sense  that  she  may,  Just  as  if  she  were 
sole,  bind  a  party  who  has  authorized  her  to  act  for 
her,^  but  not  necessarily  at  the  same  time,  in  the  sense 
that  she  may  recover  compensation  for  her  services,^  or 
be  liable  for  money  received  to  her  principal's  use,'  or 
be  personally  liable  to  third  parties  with  whom  she  has 
dealt  in  her  own  name.^  So  she  may  be  a  trustee,  in 
the  sense  that  her  husband  cannot  claim  substantial 
rights  in  property  of  which  she  holds  only  the  bare 
legal  title,^  and  that  she  may  dispose  of  such  property 
in  accordance  with  the  powers  vested  in  her  by  the 
trust ;  •  and  yet  she  would  not  therefore  be  liable  per- 
sonally for  work  done  at  her  request,^  as  a  person  sui 
Juris  would  be,®  or  be  able  to  bind  herself  personally 
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to  execute  the  powers  of  her  trust.*  And  so  she  maj 
be  an  administratrix,  in  the  sense  that  once  appointed 
she  may  act  as  such,^*  and  yet  her  appointment  may 
depend  on  the  consent  of-  her  husband.^^  It  th  us  plainly 
appears  that  a  married  woman  who  may  act  in  a  repre- 
sentative capacity,  does  not,  while  so  acting,  have  the 
same  rights  and  liabilities  as  a/emme  sole^  and  that  the 
following  questions  may  arise,  namely  :  (1)  How  far  do 
her  conjugal  obligations  conflict  with  her  right  to  act  in 
a  representative  capacity — how  far  has  her  husband  the 
right  to  control  her  in  this  respect  ?  (2)  How  far  do  her 
personal  disabilities —  her  coverture — affect  her  capacity 
to  so  act  ?  (3)  How  far  do  her  acts  in  a  representative 
capacity  affect  her  personally,  (4)  or  her  husband,  (5) 
or  her  principal  or  estate,  (6)  or  the  third  parties  with 
whom  she  deals  ?  And  these  questions  will  be  discussed 
first  generally,"  and  then  as  involved  in  the  most  usual 
of  capacities  in  which  she  may  act.^ 

1  Debenham  v.  Mellon,  Law  B.  5  Q.  B.  D.  804,  402 ;  {xnUf  If  8M8; 
pott,  {  484. 

2  Hazelbaker  v.  Goodfellow,  64  IIL  238,  241;  Abbey  v,  Deyo,  44 
Barb.  374,  380 ;  ante,  I  65. 

3  Tucker  v.  Cocke,  32  Miss.  184, 189:  Andrews  v.  Ormsb«e,  11  Mo* 
400, 402 ;  Carleton  v.  Haywood,  49  N.  H.  314, 820 ;  ante,  {  881. 

4  See  Tuttle  v.  Hoag,  46  Mo.  41, 42  ;  2  Am.  Bep.  48L 
6    Claussen  v.  La  Franz,  1  Iowa,  226, 234 ;  post,  {  48S. 

6  1  Perry  Trusts,  1 48. 

7  See  StUl  v.  Buby,  35  Pa.  St.  873,  374. 

8  Gill  V.  Carmine,  55  Md.  339. 

9  Avery  v.  Oriffln,  Law  B.  6  Eq.  606, 606. 

10  Pemberton  v.  Chapman,  EL  B.  <ft  £.  10S6, 1067 ;  poU,  {  486L 

11  Stewart,  56  Me.  300,  301. 

12  Pb««,  {483. 

13  i\M^  22  434-487. 

i  483.    Some  genoral  rules  as  to  married  women  in  repre- 

eentative  capacities. — With  regard  to  the  questions  al- 
ready stated/  certain  general  rules  may  be  formulated, 
to  wit :  — 
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1.  As  to  husbaruJPa  consent.  At  common  law,  a  has- 
'band  not  only  took  his  wife  with  all  her  accrued  obliga- 
tions,' but  he  was  also  jointly  liable  with  her  for  her 
torts,  whether  committed  with  his  consent  or  not,'  and 
-was  therefore  liable  for  all  her  breaches  of  trust,  de- 
vastavits,  etc ;  ^  so  that  for  his  own  protection  he  had 
the  right  to  say  whether  she  should  act  in  a  representa- 
tive capacity,  and  subject  him  to  such  additional  risks.^ 
But  his  consent  was  necessary  only  so  fiar  as  his  liabilities 
were  concerned* — he  could  not,  for  example,  object  to 
lier  executing  a  power  to  convey  property ; '  and  for 
this  reason,  it  would  seem  that  his  right  to  object  at  all 
is  removed  by  statutes  destroying  his  marital  liability 
for  the  acts  of  his  wife.^ 

2.  As  to  wi/e^s  coverture.  The  fact  that  a  wife  has  no 
personal  capacities,  but  is  under  the  disabilities  of 
coverture,  does  not  prevent  her  acting  in  a  representative 
capacity;*  she  may  be  an  agent,i'>  administratrix  or 
executrix,*^  trustee,"  or  guardian ; "  it  only  affects  her 
personal  rights  and  obligations  while  acting  in  such 
capcunties.^*  A  married  woman  is  not  in  this  respect 
like  an  idiot ;  she  has  as  much  discretion  after  as  before 
marriage." 

3.  As  to  personal  rights  and  obligations  of  wife.  The 
fact  that  a  married  woman  may  act  in  a  representative 
capacity,  and  is  so  acting,  does  not  enlarge  her  per- 
sonal capacities,  or  remove,  as  far  as  she  is  herself 
concerned,  her  marriage  disabilities,  or  affect  her  per- 
sonal status.^  Her  contracts,  though  made  in  her  own 
name,  do  not  bind  her  personally,  unless  she  heus  the 
capacity  to  contract  personally ; "  so  she  may  be  unable 
to  stipulate  for  any  compensation."  For  her  torts  she 
is,  of  course,  personally  liable,  for  a  married  woman  is 
not  even  at  common  law  under  disability  to  commit 
wrongs,^ 
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i.  At  to  her  hvibaiuTa  rights  and  obligationt.  A  hus- 
band haa  no  property  or  estate  in  fnnda  held  by  a  mar- 
ried woman  \a  a  repieaentative  oapacitj."  He  generally 
sues  and  issued  with  her  tor  conformity  ;'■  and  on  con- 
tracts oa  which  it  Hole  she  could  have  declared  in  her 
own  name,  he  oould  at  common  law  sne  alone,"  For 
aJI  her  devaatavila  and  acts  in  tbe  natnre  of  tort  he  is 
jolnUy  liable  with  her,^  in  accordance  with  the  rules 
already  discussed  relating  to  a  husband's  liability  tor 
his  wife's  torts."  He  is  liable  tor  her  contracts  only  if 
she  acted  as  his  agent.''  He  must  account  for  on; 
iDoney  which  passes  into  hia  possession." 

5.  Aa  to  the  estate  or  principal.  The  estate  or  person 
whom  the  wife  represents  ia  bound,  and  receives  the 
benefit  of  her  acts  Just  as  it  she  were  solo ; "  her  con- 
veyance in  accordance  with  her  powers,"  or  her  receipt 
tor  funds,"  is  binding  as  if  on  him. 

6.  As  to  third  parties.  The  rights  and  obligations  of 
the  persons  with  whom  she  deals  as  representative  are 
the  same,  as  tar  as  the  person  or  estate  which  she 
represents  ia  concerned,  as  if  she  were  sole ;"  but  as 
tar  as  she  herself  is  concerned,  they  are  simply  such  as 
may  exist  against  any  married  woman." 
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56  Me.  aoo,  901 ;  Palmer  v.  Oakloy,  2  Doug.  (Mich.)  483,  46S ;  sttpra, 
n.  4. 

6  Pemberton  v.  Chapman,  £1.  B.  <&  E.  1056,  1067. 

7  See  Claussen  v.  L.a  Franz,  1  Iowa,  226, 234  ;  ante^  2I 202, 212. 

8  Consalt  antet  1 66. 

9  1  Perry  Trusts,  i  48  ;  Story  Agency,  i  7 ;  2  Williams  Executors,. 
963. 

10  Diiscussed  post,  1 484. 

11  Discussed  post,  I  483. 

12  Discussed  post,  {  486. 

13  Discussed  post,  2  487. 

14  See  Pemberton  v.  Chapman,  El.  B.  &  E.  1056, 1068 ;  Avery  v. 
Griffin,  Law  B.  6  Eq.  606, 603 ;  Tucker  v.  Cocke,  32  Miss.  184, 139. 

15  Bell  V.  Hyde,  Prec.  Ch.  350. 

16  See  Russel,  5  Coke,  27  b  ;  Pemberton  v.  Chapman.  El.  B.  &  E. 
1056,  1068  ;  Hazelbaker  t>.  Ooodfellow,  64  111.  238, 241 ;  Abbey  v.  Deyo, 
44  Barb.  374,  380;  Tucker  v.  Cocke,  32  Miss.  184,  189;  Andrews  v. 
Ormsbee,  11  Mo.  400, 402 ;  Tuttle  v.  Hoag.  46  Mo.  41,  42 ;  2  Am.  Rep. 
481 ;  Carleton  v.  Haywood,  49  N.  H.  314,  320 ;  StiU  v.  Ruby,  35  Pa.  St. 
373,  374 ;  ante,  }  482. 

17  Tuttle  V.  Hoag,  46  Mo.  41, 42 ;  2  Am.  Rep.  481. 

18  Hazelbaker  v.  Goodfellow,  64  111.  238, 241 ;  ante,  i  65. 

19  Discussed  cmU,  U  66, 421-425. 

20  Workford,  1  Salk.  306  ;  Claussen  v.  La  Franz,  1  Iowa,  226, 234 ; 
Boberts  v.  Place,  18  N.  H.  133, 184. 

21  StiU  V.  Ruby,  35  Pa.  St.  373,  374 ;  ante,  U  439, 449. 

22  Ankerstein  v.  Clarke,  4  Term,  616,  617;  Yard  v.  El  lard,  1  Salk. 
117  ;  Jenkins  v.  Plombc,  6  Mod.  93,  94. 

23  Cases  supra,  notes  4, 5. 

24  Ante,iea. 

23    Tuttle  V.  Hoag,  46  Mo.  41, 42  ;  2  Am.  Rep.  481 ;  ante,  i  67. 

26  Keister  v.  Howe,  3  Ind.  268,  269. 

27  See  Russel,  5  Coke,  27  &. 

28  Bouldin  t;.  Reynolds,  68  Md.  491, 495  ;  Schley  v.  McCeney,  36  Md. 
266,  273  ;  ante,  i  212. 

29  Pemberton  v.  Chapman,  7  El.  <ft  B.  210, 218 ;  El.  B.  <fe  E.  1056. 1067. 

30  See  Russel,  6  Coke,  27  &. 

31  See  Still  v.  Ruby,  35  Pa.  St.  373, 874. 

§  484*  Married  womon  as  agents.  —  A  married  woman 
may  be  an  agent  (subject  possibly  to  her  husband's 
consent^),  in  tlie  sense  that  her  principal  and  the  party 
with  whom  she  deals  for  him  are  bound  by  any  trans- 
action conducted  by  her,  just  as  if  she  were  sole.* 
Hence,  she  may  execute  any  power,  whether  append- 
ant or  in  gross,  without  any  reference  to  her  covert- 
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tire.*  She  may  act  as  her  husband's  agent/  and  may 
thus  dispose  of  his  property  inter  vivoa^  or  by  will;* 
she  may  trade  in  his  plaoe,^  and  be  partner  for  hiiu,^ 
and  may  bind  him  by  her  acts,  admissions,  etc.*  But 
she  is  not  personally  liable  for  her  acts  except  as  a 
married  woman,i®and  only  as  such  can  she  acquire 
personal  rights.^^  Though  when  her  earnings  belong 
to  lier  she  may  contract  for  compensation  for  her  ser- 
vices ; "  her  relation  towards  her  husband  may  render 
any  such  contract  with  him  invalid."  When  she  is 
agent  before  marriage,  the  husband  does  not  by  mar- 
riage become  jointly  agent  with  her." 

1  See  ante,  i  483. 

2  Story  Ajrency,  1 7 ;  anUt  H  8^-98,  X3, 

3  Schley  v.  McCeney,  86  Md.  266, 273 ;  Bouldin  v.  Reynolds,  68  Md. 
491, 495  ;  anU,  U  203, 205, 342,  863. 

4  Discussed  ante,  21 8»-98, 348, 468. 

5  Prestwlck  v.  Marshall,  7  Blng.  555,567;  Goodwin  v,  Kelley,4! 
Barb.  194, 196 ;  anU,  {{  89-96. 

6  Cutter  V,  Butler,  25  N.  H.  205, 210 ;  57  Am.  Dec.  830  ;  trnte^  I  ^8. 

7  TutUe  V,  Hoa«,  46  Mo.  41, 42  ;  2  Am.  Bep.  481  ;  ante,  {{  93,  469. 

8  Swasey  v.  Antram,  24  Ohio  St  87, 95. 

9  Emerson  v.  Blouden,  1  Esp.  142, 143 ;  Hopkins  v.  MolllDeax,  4 
Wend.  465.  467 ;  antCf  H  ^^-^ 

10  Tucker  v.  Cocke.  32  Miss.  184, 189:  Andrews  v.  Ormsbee,  11  Mo. 
400, 402  ;  Carleton  t;.  Haywood,  49  N.  H.  314, 320  ;  atUe,  |  381. 

11  See  Ankerstein  r.  Clarke,  4  Term,  616  ;  Yard  v.  Ellard,  1  Salk. 
117  ;  Jenkins  v.  Plombe,  6  Mod.  93, 91 

12  Adams  v.  Honness,  62  Barb.  326, 336. 

13  ^nte,  ${41-44, 65. 

14  Marder  v.  Lee,  3  Burr.  1469, 1471. 

J  485.  Harried  womon  as  tnutees. — Married  women 
may  become  trustees  by  deed,  gift,  bequest,  appoint- 
ment, or  by  operation  of  law ;  *  for  example,  one  may 
be  a  trustee  under  a  mortgage.*  A  wife  cannot,  how- 
ever, be  at  law  trustee  for  her  husband,*  as  they  are 
one  person,^  but  in  equity  she  can  be  trustee  for  him 
as  for  any  one  else;*  resulting  trusts  frequently  arise 
between  them.^    So  if  an  estate  comes  to  a  married 
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woman  in  any  way,  charged  with  a  trust,  her  coverture 
cannot  be  pleaded  in  bar  of  the  (rust  ;^  if  a  mere  life 
tenant  of  personalty,  she  may  be  compelled  to  give 
bond  ;  ^  she  may  be  compelled  to  perform  the  duties  of 
tier  trust ;  ®  and  her  husband  has  no  estate  in  property 
in  which  she  has  a  bare  legal  title.^^^  She  cannot,  how- 
ever, bind  herself  personally  in  dealing  with  her  trust 
estate.^'  She  and  her  husband  are  both  liable  at  com- 
mon law  for  her  breaches  of  trust ;  ^^  such  acts  of  hers 
are  treated  as  torts.^*  Still,  a  court  will  nob  readily 
appoint  a  married  woman  trustee.^* 

1  Perry  Trusts,  }48;  Trust  Co.  v.  Sedgwick,  97  XJ.  S.  304,  303; 
Springer  v.  Berry,  47  Me.  330,  :«5 ;  Bouldin  v.  Reynolds,  oS  Md.  4J1, 
4J4  ;  Still  V.  Ruby,  35  Pa.  St.  373,  374. 

2  Bouldin  V.  Reynolds,  58  Md.  491, 4»4, 495. 

3  Mutual  V.  Deale,  18  Md.  26,  46 ;  Warbeck  v.  Havens,  42  Barb. 
66,70. 

4  Ante,  §  38. 

5  Livingston,  2  Johns.  Ch.  541,    See  1  Perry  Trusts,  U  43, 51. 

6  Discussed  ante,  S  132. 

7  Clarke  v.  Saxon,  1  Hill  Ch.  69  ;  Berry  v.  Norrls,  1  Duval,  302. 

8  Clarke  v.  Saxon,  1  Hill  Ch.  69, 74. 

9  Dundas  v.  Blddle,  2  Pa.  St.  160, 161. 

10  Claussen  v.  La  Franz,  1  Iowa,  226,  234  ;  wUe,  {  483. 

11  Avery  v.  Grlffln,  Law  R.  6  Eq.  606,  608 ;  Still  v.  Ruby,  35  Pa.  St 
Zrs,  374  ;  ante,  U  482, 483. 

12  Trust  Co.  V.  Sedgwick,  97  U.  S.  304,  309. 

13  Ante,  1 483  ;  post,  ?  486. 

14  Kaye,  Law  R.  1  Ch.  387 ;  1  Perry  Trusts,  2  51. 

g  486.  Harried  women  as  execntrices,  etc. — The  law  on 
this  subject  is  in  a  most  confused  condition,  and  is  con- 
trolled in  most  States  by  peculiar  statutes.  Any  dis- 
cussion thereof  must  therefore  be  unsatisfactory. 

1.  Appointment  of  married  women  as.  At  common 
law  a  married  woman  could  be  appointed  executrix  or 
administratrix,^  as  her  personal  disabilities  did  not 
incapacitate  her  from  acting  in  a  representative  capac- 
ity. ^  But  on  account  of  the  liabilities  with  which  she 
might  thereby  invest  her  husband,  she  could  not  be 
H.  <fc  w.  -  59. 
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appointed  without  his  consent.*  His  consent  oonld  be 
given  before  or  after  the  granting  of  letters/  and  in 
the  absence  of  any  evidence  that  it  was  given  would  be 
presumed  ;^  being  necessary  only  on  account  of  his  lia- 
bilities, it  is  not  necessary  when  no  question  of  his 
liabilities  could  arise.*  By  the  ecclesiastical  law  she 
was  a  distinct  person  from  her  hasband,  and  his  con- 
sent was  not  necessary  at  all.^  By  statutes  in  most 
States  she  may  be  administratrix,  but  usually  her  hus- 
band is  required  to  join  with  her  or  to  go  upon  hei 
bond.* 

2.  Marriage  of  female  executrix.  By  the  common 
law  a  husband,  by  marrying  an  administratrix  or 
executrix,  consented  tliat  she  should  act  as  such;' 
and  probably,  independently  of  statute,  the  marriage 
of  a  female  executrix,  etc.,  in  no  way  alfects  her 
authority.^*  It  has,  however,  been  said  that  by  the 
marriage  the  husband  becomes  co-executor  with  his 
wife;**  that  he  administers  in  her  right  for  his  own 
protection ;  *'  and  that  the  rights  of  administration  vest 
in  him  just  as  if  he  had  been  himself  appointed;" 
also,  that  marriage  does  not  revoke  letters,  but  is  only 
a  cause  for  revocation,  even  under  a  statute  which 
requires  a  new  bond,  when  an  administratrix  marries." 
By  statutes  in  many  States  the  authority  of  a  female 
administratrix  ceases  with  her  marriage,**  but  such 
statutes  are  not  retrospectively  construed.** 

3.  Incidents,  When  acting  as  administratrix,  a  mar- 
ried woman  has,  as  far  as  the  estate  is  concerned,  the 
capacities  of  a  femme  aole^^''  but  no  additional  personal 
rights  or  liabilities ; "  she  may,  for  example,  give  a  valid 
receipt  for  funds  of  the  estate.*'  Her  husband  has  no 
rights  over  the  funds  of  the  estate,^  and  if  he  takes 
them  into  his  possession  it  is  a  devastavit.**  For  all 
defaults,  devastavits,  etc.,  husband  and  wife  are  jointly 
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liable,*^  just  as  they  are  for  torts  in  which  the  wife  has 
some  part.®  The  husband^s  liability  has  been  attrib- 
uted to  his  getting  possession  of  the  funds,**  or  to  his 
consenting  to  her  acting  in  the  special  capacity,^  but 
this  would  not  explain  her  liability  ;  besides,  his  con- 
sent is  said  to  be  necessary  only  because  of  his  liabili- 
ties, and  these  cannot,  at  the  same  time,  be  said  to 
depend  on  his  consent.  Although  there  is  consider- 
able difficulty  in  treating  a  devastavit  as  a  tort,  some 
of  the  cases  suggest  this  view,^^  and  it  is  the  only  one 
by  which  the  authorities  can  be  explained  ;  for  usually 
a  married  woman  is  not  liable  on  any  contract  express 
or  implied,"  and  cannot  be  made  to  account  for  money 
received  by  her  for  another's  use.'^  For  conformity, 
the  husband  generally  sues  and  is  sued  with  his  wife ;  ^ 
but  in  cases  where  she  could  have  declared  in  her  own 
name  if  unmarried,  he  might,  at  common  law,  sue 
alone.'^  A  wife  may  renounce  her  right  to  administer 
against  her  husband's  consent,"!  though  it  is  said  that 
a  husband  has  sometimes  the  right  to  administer  in 
right  of  his  wife.**  As  executrix  she  could,  at  common 
law,  make  a  will.*^  Where  the  husband  is,  as  hus- 
band, co-executor,  service  on  him  is  sufficient.''*  A 
writ  ne  exeat  cannot  issue  against  her  alone.^  Her 
husband  stands  in  a  fiduciary  relation,  and  cannot  pur- 
chase from  her  co-executor.'"' 

1  English  V.  McNair,  34  Ala.  40,  48,  49 ;  Stewart,  56  Me.  800,  30t ; 
Palmer  v.  Oakley,  2  Doug.  (Mich.)  483, 466-468  ;  47  Am.  Dec.  41 ;  1  Wil- 
liams Executors,  233. 

2  Bee  ante,  S  483. 

3  Dye,  2  Robt.  342,  sk ;  Rubbers  v.  Harby,  8  Curt.  50 ;  7  Eng.  L. 
363 ;  Pemberton  v.  Chapman,  7  El.  &  B.  210,  218 ;  El.  B.  &  E.  10*6, 
lOGO  ;  Clarke,  Law  R.  6  P.  D.  103, 104 ;  Adair  v.  Shaw,  1  Schoales  cfe  L. 
243,  266 :  English  v.  McNalr,  34  Ala.  40,  48 ;  Stewart,  56  Me.  300,  :iOi  ; 
Hinds  V.  Jones,  48  Me.  848,  350 ;  Woodruff  v.  Cox,  2  Bradf.  153, 156  ; 
anU,  i  483. 

4  Pemberton  v.  Chapman,  7  EI.  &  B.  210, 219. 
6    English  v.  McNair,  3 J  Ala.  40, 48. 

6    Pemberton  v.  Chapman,  El.  B.  <&  E.  1056, 1067. 
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7  Palmer  V  Oakley,  2  Doag.  (Mich.)  433,  466;  47  Am.  Dec  41  ;1 
Williams  Executors,  m 

8  See  English  v.  McNalr,  84  Ala.  40,  48 ;  Whltaker  v.  Wright,  35 
Ark.  511 ;  Claussen  v.  La  Franz.  1  Iowa,  226,  237 ;  Binnerman  v. 
Weaver,  8  Md.  821,  623 ;  Curser,  25  Han,  579, 580. 

9  Woodruff  V.  Cox,  2  Bradf.  153, 154. 

10  Yates  v.  Clark,  56  Miss.  212, 216. 

11  Murphee  v.  Singleton,  37  Ala.  412, 416 ;  Stewart,  56  Me.  300,  301 ; 
Woodruff  V.  Cox,  2  Bradt  153, 155. 

12  Kavanaugh  v.  Thompson,  16  Ala.  817, 823. 

13  Kavanaugh  v.  Thompson,  16  Ala.  817,  823  ;  Wood  v.  Chetwood, 
27  N.  J.  Eq.  311,  313  ;  Scott  v.  Gamble,  9  N.  J.  Eq.  218,  238 ;  Woodruff 
V.  Cox,  2  Bradf.  153,  155 ;  Lindsay,  1  Desaus.  Eq.  150,  1-53 ;  Gates  r. 
Whetstone,  8  S.  C.  244, 247 ;  28  Am.  Rep.  284 ;  Airhart  v.  Murphy,  32 
Tex.  131, 134. 

14  Yates  V.  Clark,  56  Miss.  212,  216 ;  Cassedy  v.  Jackson,  45  Miss. 
897,  401. 

15  Wood  V.  Story,  3  DeGex,  P.  «fc  J.  125,  126 ;  Whitaker  v.  Wright, 
85  Ark.  511, 516 ;  Tpschemacher  t».  Thompson,  18  Cal.  11, 20  ;  Duhner. 
Young,  3  Bush,  343,  ai7 ;  Fry  v.  Kimball,  M  Mo.  9,  19,  20 ;  Roberts  v. 
Place,  18  N.  H.  183, 184 ;  Field  v.  Torrey,  7  Vt.  372,  387. 

16  Fry  v.  Kimball,  16  Mo.  9,  20. 

17  Pemberton  v.  Chapman,  El.  B.  A  £.  1056, 1067  ;  ante^  i  48.^ 

IS  Russol,  5  Coke,  27  b ;  Pemberton  v.  Chapman,  EL  B.  <&  K.  10S6, 
IOCS ;  ante,  S  483. 

19  Pemberton  v.  Chapman,  El.  B.  <fc  E.  1056, 1067. 

20  Roberts  v.  Place,  18  N.  H.  183, 184. 

21  Wankford,  I  Salk.  306. 

22  Smith,  21  Beav.  385,  387;  Klngham  v.  Lee,  15  Sim.  396,  401; 
Koarsley  v.  Okley,  2  Hurl.  A  C.  896,  900  :  Loady  v.  Turnbull,  Law  R. 
1  Ch.  App.  4JM,  498;  Derbyshire  v.  Home,  5  DeGex  &  S.  702,  709; 
Woodruff  r.  Cox,  2  Bradf.  153, 154 ;  cmU,  H  66,  483. 

23  Discussed  ante,  i  66. 

24  See  Pemberton  v.  Chapman,  £1.  B.  <ft  E.  1056, 1060  ;  Keisler  v. 
Howe,  3  Ind.  268, 269 ;  supra,  n.  21. 

25  See  Adair  v.  Shaw,  1  Schoales  &  L.  243, 266. 

26  See  Pemberton  v.  Chapman,  El.  B.  &  E.  1056, 1060  :  Benyon  «. 
Golllns,  2  Bro.  C.  C.  323,  324  ;  Woodruff  v.  Cox,  2  Bradf.  153, 154. 

27  Discussed  ante,  {{  357,  368,  381, 

23  Tucker  v.  Cocke,  32  Miss.  184, 189  ;  ante,  {  66,  n.  22. 

23  Wood  V.  Chetwood,  27  N.  J.  Eq.  311,  313;  ante,  |2  439,  443,  483. 

30  Yard  v.  Ellard,  1  Salk.  117  ;  ante,  g  488. 

31  1  Williams  Executors,  234. 

32  English  v.  McNair,  34  Ala.  40,  80. 

33  Cutter  v.  Butler,  25  N.  H.  343,  353 ;  57  Am.  Dec.  330 ;  ante^  {  34L 

34  Kavanaugh  v.  Thompson,  16  Ala.  817, 823. 

35  Pannell  v.  Tayler,  1  Turn.  A  R.  96,  laS. 

36  Pppperell  v.  Chamberlain,  27  Week.  R.  410, 411.  But  see  2  Wil- 
liams Executors,  966 ;  ante,  |  89. 
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§  487.  Karried  women  as  guar dians.— The  capacity  of 
a  married  woman  to  be  a  guardian,  and  her  rights  and 
liabilities  as  such,  depend  on  the  same  principles  as  her 
capacity  to  be  executrix,  and  her  rights  and  liabilities 
as  such.^  When  the  husband's  common-law  liabilities 
exist  she  cannot  be  appointed  without  his  consent ;  ^  but 
if  appointed,  such  consent  is  presumed,*'  and  though  her 
letters  may  be  revocable,  until  they  are  revoked  she  has 
full  authority.*  Her  common-law  disabilities,  and  her 
consequent  incapacity  to  bind  herself  by  bond,^  does 
not  affect  her  right  to  be  appointed,*  for  her  obligors 
are  liable  whether  she  is  or  not."^  When  a  female  guard- 
ian marries,  it  is  not  at  all  settled  that  even  at  common 
law  her  husband  became  guardian  in  her  place,^  though 
this  has  been  asserted,^  and  her  husband  has  liabilities 
similar  to  those  of  the  husband  of  an  executrix.^^*  Even 
if  marriage  does  revoke  her  appointment,  she  may  be 
re-appointed,*^  as  above.  There  seems  to  be  no  good 
reason  for  supposing  that  marriage  revokes  the  author- 
ity of  a  guardian  ;  to  the  objection  that  she  should  not 
be  able  to  expose  her  husband  to  additional  liabilities 
without  his  consent,"  it  may  be  said  that  he  consents 
to  this  by  marrying  a  guardian ;  ^  to  the  objection  that 
she  cannot  bind  herself  by  bond,**  it  may  be  replied, 
that  the  original  bond  continues  of  full  effect  in  spite  of 
her  marriage ;  **  and  the  objections  that  she  cannot  keep 
her  funds  separate  from  her  husband,"  and  that  she 
cannot  be  so  easily  held  personally  liable,"  apply 
equally  to  her  being  appointed  guardian.  So  that,  in 
Maryland,  for  example,  where  there  is  no  statute  relat- 
ing to  this  subject,  the  marriage  of  a  female  guardian 
would  not  affect  her  rights  as  guardian  at  all;*^  her 
authority  would  not  cease,  a  new  bond  would  not  be 
necessary,  and  her  husband  would  not  have  any  right 
to  interfere  with  her  guardianship. 
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1  Discussed  anUi  {  488. 

2  Palmer  v.  Oakley,  2  Doug.  (Mich.)  433, 469  ;  47  Am.  Dec  41 ;  Jar- 
rett  17.  State,  t  GUI  <ft  J.  27, 28. 

8   See  English  v.  McNalr,  84  Ala.  40, 48. 

4  Palmer  v.  Oakley,  2  Doug.  (Mich.)  433, 460, 469 ;  47  Am.  Dec.  4L 

5  English  V.  McNair,  34  Ala.  40,  61 ;  Jarrett  v.  State,  5  Gill  A  J. 
27,28. 

6  Jarrett  v.  State,  5  Gill  <fc  J.  27,  28. 

7  See  Spitz  v.  Bank,  8  Lea,  641, 643  ;  ante,  2  368. 

8  Allen  v.  McCuUough,  2  Helsk.  174, 192 ;  5  Am.  Rep.  27. 

9  Martin  v.  Foster,  38  Ala.  688,  890 ;  Field  v.  Torrey,  7  Vt.  372, 387. 
See  Lindsay,  1  Desaus.  Eq.  150. 153. 

10  Allen  V.  McCuUough,  2  Heisk.  174,  198 ;  5  Am.  Bep.  27  ;  ante, 
2486. 

11  Gomell,  1  Beav.  848 ;  Alien  v.  McCuUough,  3  Helsk,  174,  192;  5 
Am.  Bep.  27 ;  Field  v.  Torrey.  7  Vt.  372,  387  (by  statute). 

12  See  an<e,  2H^>  486. 

13  Woodruff  V.  Cox,  2  Bradf.  153, 154. 

14  Jarrett  v.  State,  6  Gill  <ft  J.  27, 28. 

15  ^nte,  SS  67,  365. 

16  Field  V.  Torrey,  7  Vt.  872, 387. 

17  See  ante,  S2  483, 486. 

18  See  Blnnermau  v.  Weaver,  8  Md.  517,  523 ;  Jarrett  v.  State,  5 
Gill  <&  J.  27, 28  ;  Palmer  v.  Oakley,  2  Doug.  (Mich.)  433, 470;  47  Am. 
Dec.  4L 


INDEX. 


INDEX. 


[Beferences  are  to  sections.] 

AlMULdonment,  of  domicile,  §  29. 

of  homestead,  326. 

of  husband  by  wife  bars  dower,  269. 

of  wife  by  husband,  generally,  60,  90,  91, 167,  332; 
effect  of,  on  wife*s  status,  332 ;  wife^s  agency,  90 ; 
husband's  right  in  wife's  personalty,  167, 
Abatement.    See  Suits. 

of  suits  of  married  women,  77, 79,  340,  434. 
Abduction,  suit  for,  78 ;  evidence  of  wife,  56. 
Absence,  agency  of  wife  during  husband's,  90;   wife 

head  of  family  during  iiusband's,  60,  90. 
Acceptance,  by  a  married  woman,  385,  391. 
Accoant,  wife^s  right  to  make  husband,  42,  53. 

whether  married  woman  liable  to,  66,  91,  381,  483. 
Accretion.    See  Increase. 

separate  property  acquired  by,  227. 
AocnmnlationB.    See  Inobease. 

of  earnings,  65. 

of  equitable  separate  property,  209. 

of  statutory  separate  property,  227. 

of  business,  87,  468-470,  475. 

effect  through  assistance  of  husband,  87. 
Acknowledgmeiit,  of  married  woman's  deed,  400,  401. 
Aoqniesoence.    See  SiiiENCE,  Gift,  Pbesumftion. 

implied  gift  to  husband  from,  42,  65,  127, 129, 132, 
209,  213. 

wife  estopped  by,  when,  213,  417. 

wife's  appointment  of  agent  by,  84, 121,  213. 
AcqnisitioxL,  of  domicile,  29. 

of  equitable  separate  property,  197-201. 

of  statutory  separate  property,  220-231. 

marriage  contract  as  to  subsequent,  27,  28. 

law  of  domicile  as  to  subsequent,  27,  28. 
Action.    See  Suits,  Choses  in  Action,  Cause  op  Ac- 
tion, 
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Aoti.    See  Statutes,  Contracts,  Torts,  e*x5. 

Aotnal  domidle,  defined,  27,  29. 

Adequacy,  of  consideration  on  postnuptial  settlement, 

106. 
Adminittrator,  wife  of,  no  dower,  252. 

married  woman  as,  486. 
Adverse  poueetion,  between  husband  and  wife,  119. 

against  dowress,  290. 
Adnltory,  of  wife,  effect  on  dower,  269. 

of  wife,  gives  husband  right  of  action,  59,  79. 
a  matrimonial  offense,  49. 
AAetion.    See  Enticement,  Love. 
Alflrmaiioe.    See  Confirmation. 
Agency,  in  law  and  in  fact,  82. 
oonju^,  discussed,  82-98. 
Age.    See  INFANT. 

i^ent,  husband  as  wife's,  84-89 ;  in  law  and  in  fact,  82, 
84 ;  appointment  of,  84 ;  scope  of  authority,  85 ; 
proof  of  authority^  86 ;  compensation,  87 ;  effect 
of  fraud,  87;  special  instances  and  illustrations, 
88, 121 ;  in  business,  87,  475,  480. 
wife  as  husband's,  89-98;  in  law  or  In  fact,  82,  89; 
appointment  of,  89 ;  effect  of  husband's  absence, 
inability,  etc.,  90 ;  illustrations  of  want  of  author- 
ity, 91 ;  scope  of  authority,  92 ;  in  business,  93, 
469,  479 ;  or  household,  90,  94 ;  for  necessaries,  95, 
96 ;  proof  of  authority,  97 ;  determination,  revo- 
cation, etc.,  of  authority,  98 ;  on  tort,  66,  423 ;  in 
contract,  67,  469 ;  in  wUls,  348. 
of  married  woman,  generally,  84,  223,  364,  389,  475. 
married  woman  as,  generally,  89,  363,  469,  479,  484. 
Agreement.    See  Settlement,  Contract,  etc. 
to  sell  or  convey,  206,  373,  376,  380,  407. 
to  purchase,  223,  373,  380,  383. 
as  to  dower,  266,  267. 

between  husband  and  wife,  40-46,  97-134,  367. 
Alien,  dower  of,  249. 
curtesy  of,  152. 
Alienation.    See  Conveyance,  Deed,  Forms,  etc. 

restraints  on,  in  marriage  settlements,  204. 
Alimony.    See  " Stewart  on  Marriage  and  Divorce." 
Allowance,  by  wife  to  husband,  42. 

by  husband  to  wife,  98 ;  as  pin  money,  188. 
Alteration,  of  married  woman's  deed,  408. 
Ambulatory,  whether  married  woman's  will  is,  352, 
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Amoimt,  of  equity  to  a  settlement,  196. 

awarded  in  lieu  of  dower,  294. 
Annuities,  husband's  rights  over  wife's,  182. 

dower  in,  253. 
Answer.    SSee  Suit. 

married  woman's  separate,  211, 461. 
Antenuptial,  settlement,  40. 

contracts  between  husband  and  wife,  44,  266 ;  as  to 
residence,  60 ;  as  to  marriage  rights,  266 ;  effect  of, 
on  conflict  of  laws,  20, 28. 

guardianship  of  married  woman,  487. 

executorship  of  married  woman,  487. 

contracts  of  married  women,  44,  67,  365. 

torts  of  married  women,  66,  4^ 

wills  of  married  women,  352. 

trade  of  married  women,  464,  466;  partnership, 
480. 

suits  of  married  women,  430. 
Anticipation,  restraints  on,  204. 
Apparel,  ownership  of  wife's,  120, 127, 186, 187. 
Appearanoe,  of  married  woman  in  suits,  211, 452,  460, 461, 

462. 
Appointment,  of  husband  as  wife's  agent,  84. 

of  wife  as  husband's  agent,  89. 

of  married  woman's  attorney  at  law,  462. 

of  executor  by  married  woman,  344. 

of  married  woman  as  guardian,  executor,  etc.,  482, 
486,  487. 

equitable,  under  powers,  205,  206. 
Arbitration,  husband's  submission  of  wife's  rights  to,  85 ; 
as  reduction  to  possession,  180. 

wife's  submission  to,  388. 
Arrears,  of  pin  monev,  189. 
Arson,  wife  burning  husband's  house  not,  14,  49. 
Articles  of  the  peace,  wife's  right  to,  48,  56,  75. 
Assault  and  batteiy.    See  Tobts. 

between  husband  and  wife,  48, 49, 53, 63 ;  testimony 
in  suits  for,  56. 

wife's  right  of  action  for,  is  property,  219,  230. 
Assessments,  against  stock  held  by  married  women,  390. 
Assignee,  b(majide^  for  value  takes  free  of  fraud  or  trust, 
45, 110,  132,  385 ;  right  to  impeach  deed  against, 
376,  405. 

contract  of  married  woman  in  hands  of,  368. 
Assigned  dower,  incidents  of,  264. 
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Afiignment)  of  contract  between  husband   and  iivife, 
44. 

of  Insurance  policy,  133. 

deed  of,  of  married  woman,  394,  408. 

of  huslMind  as  reduction  to  possession,  181. 

by  husband  of  his  personalty,  140,  301. 
Astlgnment  of  dower.    See  Dower. 

widow's  right  to,  263,  283. 

who  must  assign,  284. 

without  suit,  285;  of  and  against  common  right, 
285. 

by  suit,  286-288 ;  at  common  law,  286 ;  at  law  undei 
statutes.  287 ;  in  equity,  288. 

proof  of  right  to  assignment,  289. 

estoppels  against  defendant,  290. 

in  mansion  house,  291. 

by  metes  and  bounds,  292. 

in  rents  and  profits,  293. 

in  ^ross  sum,  294. 

in  improvements,  295. 

damages  at  law,  296. 

mesne  profits  in  equity,  297. 

effect  of,  298. 

excessive,  299. 

new.  300. 
Atsnmptit,  against  married  women,  66,  91,  381,  483. 
Attorney  at  fiw,  husband  as  agent  to  employ  for  wife, 
66,  67,  85, 462,  463. 

wife's,  234,  239,  372,  389,  462,  463. 

compensation  of  wife's,  463. 
Attorney  in  fact.    See  Agent. 

wife  may  join  in  deed  with  husband's,  271. 

wife's,  cannot  make  deed,  271,  406. 
Authority.    See  Agent. 

of  husband  to  act  for  wife,  82,  84 ;  scope  of,  85. 

of  wife  to  act  for  husband,  89,  91 ;  scope   of,  90, 
92. 
Award,  against  married  woman,  388. 
Badges  oifraud.    See  Fbaud. 

in  dealings  between  husband  and  wife,  112. 
Banishment,  of  husband  makes  wife  a/emme  st>2e,  342. 
Bank  acts,  how  far  affect  liabilities  of  married  women, 

13,  369. 
Bank  deposits,  in  names  of  husband  and  wife,  128. 

husband's  right  to-  draw  wife's,  169. 
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Baakraptoy,  husband^s  assignment  in,  does  not  carry 
wife's  choses  in  defixyn,  181. 
of  husband  as  discharge  of  wife's  joint  liability, 

67,  382. 
of  husband  gives  dower  when,  282. 
conveyance  by  husband  to  wife  as  an  act  of,  114. 
■wife's  testimony  in,  proceedings  against  husband,  56, 
Barring  curtesy,  discussed,  159. 
Barring  dower,  discussed,  265-283. 
Barrinff  equity  to  sottlement,  discussed,  194. 
Bastardy,  statute  as  to,  does  not  include  married  women, 

13. 
Beating  wife,  civil  liability  of  husband  for,  47. 

criminal  liability  of  husband  for,  48. 
Beqnest,  to  married  women  at  common  law,  174. 

property  acquired  by,  225. 
BillB.    See  Notes. 

Bill  of  sale,  between  husband  and  wife,  120, 121. 
Birtli  of  issne,  necessary  to  curtesy,  154. 

not  necessary  to  dower,  249. 
Blank  deed,  of  married  w^oman  when  valid,  270,  864,  400, 

402,  407,  412. 
Bonds,  are  chosesin  action,  171. 

husband's  rights  in  wife's,  173. 
wife's  separate,  219,  229. 
wife's  liaoility  on,  384. 
of  conveyance  of  married  women,  206,  407. 
Both,  husband's  and  wife's  property  discussed,  302-330. 
Breach  of  trust,  by  married  women,  66,  91,  213,  483,  485. 
Borden  of  proof,  on  wife  to  show  gift  from  husband.  Go,  1 19. 
in  wife  to  show  her  title,  119, 132,  232. 
on  party  asserting  married  woman's  liabilitv,  237, 
357,  431. 
Business.    See  Trade. 

wife  as  husband's  agent  in,  93,  469,  479. 
husband  as  wife's  agent  in,  86,  87,  475,  480. 
whether  apparently  joint,  is  that  of  husband  or  of 
wife,  87,  93,  97,  119,  129,  -^69;  or  of  both,  480. 
Cancellation  of  contract,  wife's  suit  against  husband  for,  53, 
Capacities  of  married  women.    See  Stattts. 
statutes  as  to,  strictly  construed,  12. 
depend  on  law  of  domicile,  30,  35. 
generally,  331-339. 

to  hold  property  at  common  law,  137;  m  equity, 
197-216  ;  under  statutes,  217-243. 
H.  A  w.-eo. 
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CapftdtiM  of  mirried  women—  Continued, 

to  will,  50,  51,  206,  240,  340-^54. 

to  deed,  205,  286,  394-406. 

to  contract,  40-46,  355-^393. 

to  be  surety,  134. 

to  be  estopped,  409-420. 

to  commit  torts,  421-425. 

to  commit  crimes,  426,  427. 

to  sue  and  be  sued,  428-463. 

to  trade,  464-481. 

to  act  in  representative  capacity,  482-487. 
Ca«e.    See  Tobts,  Suits. 

action  on  the,  for  erim,  eon,  79. 
Caiua  mortis,  gift  by  married  woman,  127,  350. 

gift  by  husband  to  wife,  127. 
Canieo  of  action,  in  suits  by  married  women,  442. 

in  suits  against  married  women,  453. 
Certifleate,  to  married  woman's  deed,  401. 

pj-ima  facie  evidence  only,  876,  401. 
Change,  of  domicile,  28,  32. 

of  possession  between  husband  and  wife,  120. 

of  realty  into  personalty,  127, 136,  226. 
Charges  in  equity,  against  equitable  separate  propeitr. 
206,  207 ;  how  enforced,  211. 

against  statutory  separate  property,  235,  238,  371; 
how  enforced,  242,  371. 
Chastise,  husband's  right  to,  wife,  63. 
Chattels.    See  Per80nai<ty. 
Chattels  real.    See  Personalty,  Realty,  Lxlass. 

husband's  rights  in  wife's,  145. 

entireties  in,  303. 
Checks,  are  not  aelivery,  128. 

husband's,  on  wife's  funds,  169. 

for  deposits  by  husband  and  wife,  128. 
Child.    See  Parent  and  Child. 

defined,  1. 

right  to  equity  of  settlement,  192. 

birth  of,  essential  to  curtesy,  154 ;  not  essential  toj 
dower,  249.  | 

Chose  in  action,  defined,  171 ;  chattels  out  of  possessioi 
as,  172;  bonds,  stocks,  notes,  etc.,  as,  173;  leg* 
cies,  etc.,  as,  174 ;  remeunders,  possibilities,  etc* 
as,  175 ;  ex  contractu.  44,  219,  229 ;  ex  delicto,  21« 
230.  ^ 

husband's  rights  in  wife's,  176 ;  not  vested,  22. 
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ClUMe  in  ftctlon —  Continued. 

wife's  rights  in,  at  common  law,  176 ;  under  stat- 
utes, 219,  229,  230. 
are  "property,"  44,  219,  229,  230. 
CitiEenship,  of  wife  of  citizen,  39. 
Civil  damage  acts,  wife's  rights  under,  77,  80. 
Civil  death,  effect  of  husband's,  on  wife's  capacities,  334. 
effect  of  wife's,  on  husband's  curtesy,  156. 
effect  of   marriage  like,  as   to  married  woman's 
capacities^  38, 119. 
Civil  law,  as  basis  for  law  in  United  States,  7. 

as  to  unity  of  husband  and  wife,  88; 
Civil  wrongs.    See  Torts. 

between  husband  and  wife,  47,  48. 
Clerk.    See  Agent. 

of  married  women,  84,  223,  364,  475. 
husband  as  wife's,  87. 
Clothing,  as  paraphernalia,  186. 

as  necessaries,  90,  94,  95. 
Co-oontractors,  with  married  women  liable,  223,  368. 
Codes,  as  basis  of  law  in  the  United  States,  7. 
Codicil.    See  Will. 

of  married  woman,  353. 
Coercion,  of  wife  by  husband,  generally,  62,  66,  68.  110, 
121,  213,  331,  417 ;  as  to  torts,  66, 423 ;  as  to  cnmes, 
68,  427;  as  to  estoppel,  121,  213,  417;  \vith  fraud, 
40, 110,  133,  134,  213,  384,  405. 
Cohabitation,  marriage  duty  of,  14,  59. 
Comity,  foreign  law  recognized  by,  24. 
Common  cotirts,  married  woman's  liability  on,  381. 
Common  law.    See  passim, 

as  basis  of  law  in  United  States,  6,  8,  9. 
Common  property,  of  husband  and  wife,  302-311 ;  dower 

in,  254 ;  curtesy  in,  155. 
Common  rocovory,  conveyance  by,  394. 
Community  propcorty,  of  husband  and  wife,  generally, 
312-^19 ;  where  system  exists,  7,  813 ;  contiict  of 
laws  as  to,  819 ;  history  of,  312 ;  statutes  relating 
to,  described,  313 ;  what  is,  314 ;  husband's  rights 
over,  815  ;  wife's  rights  over,  316 ;  creditor's  rights 
over,  317 ;  effect  of  divorce  or  death,  318. 
Compensation,  contract  for,  between  husband  and  wife, 
65, 82,  475. 
of  husband  as  wife's  agent,  87. 
of  married  women's  attorneys,  463 ;  agents,  389. 
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Competancy.    See  Witness,  Evidence. 

of  husband  and  wife  to  testify,  50. 

to  testify  depends  on  law  of  lorum,  35. 
Compromiiet  of  married  woman's  claims,  85,  388. 
Coniutional  attataB,  dower  in,  254. 
Conditions,  binding  on  married  women,  223, 254. 
Confidential    communioationB,    between     husband    and 

wife,  56. 
Confirmation,  of  married  women's  contracts,  366,  368. 

of  married  women's  deeds,  23,  339,  402-404. 

of  deed  by  Infant  married  woman,  339. 

of  husband's  agency  by  wife,  84. 

of  wife's  agency  by  husband,  89,  93,  94. 

of  marriage  by  legislature,  23. 
Conflict  of  laws,  meanmg  of  phrase,  10, 19,  24,  26. 

gast  and  present  law,  19-23. 
ome  aria  foreign  laws,  24-37. 
ns  to  husband's  estate ^'ure  uxoris,  33. 
as  to  curtesy,  33. 
as  to  dower,  aS,  248,  275. 
as  to  election,  274,  275. 
as  to  community  property,  319- 
as  to  married  women's  contracts,  37,  377. 
as  to  married  women's  wills,  36,  354. 
as  to  status,  30. 
as  to  immovables,  33. 
as  to  movables,  31. 
as  to  acts,  34. 
as  to  procedure,  35. 
Confess,  no  power  to  pass  marriage  laws,  9. 
Conjugal  agency,  discussed,  82-98. 
Coningal  kindness,  defined.  58. 
Conjugal  rights  and  obligations,  discussed,  57-81. 
Consent.    See  Agency,  Contract,  Joinder,  etc. 

of  husband  to  wife's  will,  348 ;  trade,  469 ;  contracts, 
238,  371 ;  conveyances,  203,  213,  214 ;  estoppel  bv, 
419. 
of  wife  to  husband's  using  her  property,  42,  87. 
Consideration,  in  dealings  between  liusband  and  wife, 
40, 104-108 ;  necessity  of,  104 ;  absence  of,  as  fraud, 
103 ;  kinds  of,  105 ;  marriage  as,  44 ;  cohabitation 
as,  59 ;  release  of  dower,  etc.,  as,  105,  271 ;  ade- 
quacy of,  106 ;  eftect  of,  107 ;  proof  of  a  ditferent, 
from  that  stated,  lOS. 
Valuable,  defined,  105. 
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good,  defined,  gg  105, 108. 

sufficiency  of  moral,  360. 

none  presumed  in  quit-claim  deed,  108. 

for  contract  of  suretyship,  134. 

married  woman  need  restore,  when,  267,  339, 
Conspiracy,  by  husband  and  wife,  68. 
Constitutional    provisions,    against   retrospective   laws, 
21. 

self -executing,  218. 
Construction  of  statutes.    See  BuiiSs,  etc. 

general  rules,  11-18. 

retrospective  and  prospective,  17,  20,  65,  67, 268, 308, 
378. 

local  and  foreign,  18. 

as  to  contracts  between  husband  and  wife,  43. 

as  to  married  women's  contracts,  369,  378. 
Gonstruotiye  possession,  as  between  husband  and  wife, 

119, 120,  168, 169. 
Conanmmatdy  dower,  263,  264. 

curtesy,  151, 156. 
Contempt,  married  woman  guilty  of,  211. 
Contracts  between  husband  and  wiife,  discussed,  40-46, 
99-134,  367 ;  causes  affecting  validity  of,  40,  101 ; 
at  common  law,  41 ;  in  equity,  42 ;  under  stat- 
utes, 14,  15,  43,  87,  267,  367,  479;  antenuptial, 
44,  266 ;  forms  of,  102,  103 ;  consideration  in, 
104-108 ;  fraud  in,  109-112,  121 ;  remedies  on,  122- 
124. 

particular  kinds  of,  125-134  j  deeds,  43,  102,  125; 
jointure,  126,  267;  parol  gifts,  127;  delivery  of, 
120;  bank  deposits,  128;  services,  65,  87,  130; 
earnings,  65 ;  compensation,  87 ;  execution  of 
powers,  203. 
Contracts  of  married  women,  discussed,  355-408. 

liability  of  husband  for,  14,  67,  238,  371. 

liability  of  wife  on  antenuptial,  67,  365,  453. 

home  and  foreign  law  as  to,  37,  377. 

present  and  past  law  as  to,  22,  378. 

generally  invalid,  200,  357 ;  void,  not  voidable,  338 ; 
cannot  be  confirmed,  306,  338;  no  estoppel 
through,  415 ;  wife  may  sue  on,  when,  368. 

exceptional  validity  of,  at  common  law,  358. 

validity  of,  in  equity,  200,  207,  300,  3o8,  371. 

as  to  equitable  separate  property,  200,  207,  360. 
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validity  of,  under  statutes,  g§  43,  361,  369-378  a ;  gen- 
eral acts  not  mentioning  married  ivomeii,  13, 3G9; 
married  worn  en  *s  separate  property  acts,  237- 
239,  302,  370-373;  in  equity  as  charges,  238,  362, 
371 ;  under  Implied  powers,  372 ;  under  express 
powers,  373;  **with  respect"  to,  etc.,  property, 
239,  373 ;  statutes  authorizing  certain  contracts, 
374;  statutes  prohibiting  certain  contracts,  374; 
statutes  authorizing  contracts  of  married  women, 
generally,  375 ;  statute?  requiring  formalities,  376; 
statutes  authorizing  trade,  475,  479. 

estoppel  through,  415. 

property  acquired  by,  229. 

special  Jcindfs  of,  379-393 ;  in  personam  and  in  rem, 
379;  executory  and  executed,  380;  express  and 

.  implied,  381;  with  husband,  40-46;  jointly  with 
husband,  382 ;  antenuptial,  67, 365 ;  made  through 
agents,  364 ;  purchases  and  sales,  223,  383  ;  cove- 
nants and  bonds,  384 ;  promissory  notes,  223,  375, 
385 ;  releases  ana  receipts,  386 ;  leases,  147,  224, 
233,  234,  239,  372,  387;  for  repairs,  238,  239,  371, 
372,  387;  for  family  expenses,  387;  cultivation, 
239 ;  arbitration,  388 ;  for  employment  of  agents, 
etc.,  389,  403 ;  as  agent,  363,  483 ;  as  stockholder, 
390,  481;  as  trader,  392,  475,  479;  as  corpor- 
ator, 481 ;  as  surety,  134,  391 ;  for  Insurance,  etc., 
393;  deeds,  394-408;  powers  of  attorney,  406; 
agreements  to  convey,  206,  373,  376,  380,  407; 
agreements  to  buy,  223,  373,  380,  383. 
Control,  of  wife  by  husband,  60, 110. 

of  equitable  separate  property  by  wife,  203;  by 
husband,  212. 

of  statutory  separate  property  by  wife,  233;  by 
husband,*^243. 
Conversion,  of  realty  into  personalty,  etc.,  31, 33, 127, 136, 

226,  261,  280 ;  by  husband  and  wife,  66. 
Conveyances.    See  Deeds,  Disposition. 

defective,  how  cured,  23,  402-404. 

between  husband  and  wife,  41,  42,  125. 

by  married  women  generally,  397-408 ;  of  equitable 
separate  i^roperty,  204,  208,  376,  397 ;  of  statutory 
separate  property,  236, 376, 398;  at  common  law,  376. 
Coparoenary  estates,  dower  in,  254. 

curtesy  in,  155. 
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Corporation,  shares  in,  immovable  property,  J  33. 
shares  in,  whether  realty,  253. 
shares  in,  choses  in  action^  173. 
Corporator,  married  woman's  capacity  to  be,  381. 
Corpus  Oi  realty,  married  woman's  powers  over,  205,  206, 

236,  372,  376,  397,  898. 
Costs,  in  married  women's  suits,  437,  463. 
Cotenants,  husband  and  wife  as,  302-311. 
CounseL,  wife's,  employed  by  husband,  66, 67, 85, 462, 463; 
by  wife,  234,  239,  372,  389,  462,  463 ;  compensation 
of.  363. 
Counsel  fees,  in  married  women's  suits,  437,  463. 
Country.    See  Conflict  op  Laws. 
Covenants,  of  married  women,  373,  384,  412 ;  for  rent,  53. 

estoppel  by,  in  deeds,  412. 
Coverture.    See  Capacity,  Status,  etc. 
defined,  38,  331. 

effect  of,  generally,  331-339 ;  on  property  rights,  184 ; 
on  personal  rights,  57-81 ;  on  personal  status,  331 ; 
on  wills,  340;   on  contracts,  350;   on  estoppels, 
410 ;  on  torts,  421 ;  on  crimes,  426 ;  on  suits,  431 ; 
on  trade,  465. 
and  infancy,  339. 
plea  of,  411,  455,  457. 
Credit,  wife's  pledge  of  husband's,  64. 

husband  not  liable  when  all,  given  to  wife,  89,  93, 

94, 206. 
married  woman's  purchase  on,  223,  239,  372,  383. 
married  woman's  trade  on,  468,  475. 
Creditor,  relation  of  debtor  and,  between  husband  and 

wife,  45. 
Creditors,  fraud  on  husbands,  in  dealings  between  hus- 
band and  wife,  40,  41, 105-118. 
who  are.  115. 

rights  of,  when  vested,  65,  67. 
remedies  of,  124. 

husband's  rights  to  wife's  earnings,  65 ;  to  mingled 
property,  129 ;  to  increase  of  wife's  property  on 
which  husband  has  labored,  87 ;  in  wife's  person- 
alty, 170 ;  choses  in  action,  177 ;  equitable  sepa- 
rate property,  212;  statutory  separate  property, 
243 ;  community,  316,  317 ;  homestead,  330  ;  busi- 
ness, 476,  477. 
as  against  husband's,  wife  must  prove  her  title,  119, 
223. 
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Creditors—  Continued, 

remedies  of  wife's,  against  her,  §§  211,  241,  242, 372, 
379,  476. 
Crimed,  between  husband  and  wife,  49. 

of  married  women,  68,  426,  427 ;  husband's  liability 
for,  68 ;  wife's  liability  for,  426 ;   proof  of  wife's 
guUt,427. 
Crim.  con.,  husband's  suit  for,  79. 
Crop,  of  wife's  separate  lands,  is  hers,  87,  227. 
Cmalty,  wife's  right  against  husband  for,  47,  48,  49 

husband's  right  against  wife  for,  49. 

wife  whipping  is,  63. 
Cultivation,  married  women's  contracts  for,  239,  272, 27^ 

as  farming,  465,  475. 
Cnratiye  acts,  validity  of,  23,  376,  403. 
Curtesy,  discussed,  151-162. 

defined,  151. 

distinguished   from    estate  Jure   uxoris^    143,  146, 
151. 

requisites  of,  152;  marriage,  153 ;  birth  of  issue,  154; 
seisin,  155 ;  death,  156. 

on  what  property  it  exists,  157. 

incidents  of,  estate,  158. 

initiate,  151, 158  ;  whether  a  vested  estate,  22,  162. 

consummate,  151,  158. 

how  barred,  159. 

effect  of  statutes  on,  161 ;  married  women  property 
acts,  162. 

effect  of  agreement  on,  159. 

effect  of  wife's  wUl  on,  162,  344. 
Custody,  husband's  ri^ht  to,  of  wife,  62. 
Custom,  trade  of  married  women  by,  467. 

deeds  of  married  women  by,  270. 
Damages,  wife's  right  to,  against  husband,  47,  48. 

as  wife's  separate  property,  230. 

wife's  liability  in,  375. 

in  suits  jTor  torts  by  wife,  77. 

in  suits  for  enticement,  78. 

in  suits  for  crim.  con.,  79. 

in  suits  for  dower,  296. 

husband's  right  to,  against  wife,  48. 

husband's  right  to,  consequential,  77. 
Dealings  between  husband  and  wife,  discussed,  99-134. 
Dealings  of  husband  for  wife,  discussed,  82-88. 
Dealings  of  wife  for  husband,  discussed,  89-98. 
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BealingB  of  wife  in  trade,  discussed,  ^§  473-481. 
Death,  law  at  time  of,  fixes  right  of  heir,  devisee,  etc., 
20,  22,  31,  32,  36,  50,  248,  354. 
as  a  requisite  of  curtesy,  156. 
as  a  requisite  of  dower,  251. 

effect  of,  on  estate  by  entireties,  306;  community 
property,  318 ;  wife's  choses  in  action,  44,  55, 170, 
176;  wife's  suits,  56,  434;  on  estate  ^'wre  uxoriSf 
146;  on  eq[uitable  separate  property,  214;  on 
Glauses  against  alienation,  204;  on  marriage  es- 
tate generally,  138. 
effect  of  husband's,  on  wife's  will,  353 ;  on  wife's 
contract,  368. 
Debtor  and  creditor.    See  Creditors. 

husband  and  wife  as,  42,  45. 
Debts,  wife's  assumption  of  husband's,  134« 

do  not  include  claims  for  torts,  66, 
Deceit.    See  Fraud. 

Dedsions  collected,  as  to  contract  between  husband  and 
wife,  46. 
as  to  wife's  suretyship,  134* 
as  to  necessaries,  96. 
as  to  contracts  of  married  women,  378  a, 
Deolaration,  of  wife  as  husband's  agent,  56. 
of  husband  as  wife's  agent,  86. 
in  married  women's  suits,  442,  453. 
Declaratory  of  existliig  law,  statutes,  how  construed,  12, 

16,  43,  345. 
Dedication  to  pubUc  nses,  effect  of,  on  dower,  278. 
Deeds,  of  separation,  40, 42. 
of  settlement,  125. 

in  fraud  of  creditors,  99-124 ;  do  not  carry  property 
previously    assigned    in    fraud,    100;    a   wife's 
choses  in  action,  181. 
of  infant  married  woman,  335,  339. 
effect  of,  to  husband  and  wife  jointly,  304. 
of  married  women,  394-408;  at  common  law,  376, 
394 ;  when  abandoned  by  husband,  358 ;  under 
statutes,  395 ;  of  dower,  270-272,  396 ;  of  equitable 
sepprate  property,  205,  376,  397 ;  of  statutory  sepa- 
rate property,  236,  376,  398 ;  joinder  of  husband, 
399 ;  acknowledgment,  certificate,  etc.,  400,  401 ; 
confirmation  of  defective  deed  by  wife,  339,  366, 
368,  402 ;  by  statute,  23,  403 ;  by  equity,  123,  205, 
236,  270,  272,  359,  368,  376,  404;  impeachment  of. 
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i  406 ;  powers  of  attorney,  406 ;  agreements  for, 
407 ;  various  points  as  to,  406. 

estoppel  by,  412. 
Defamation,  between  husband  and  wife,  48,  49. 

by  wife,  66* 

of  wife,  77. 
Befeatinff,  modes  of,  curtesy,  159. 

moaes  of,  dower,  265-282. 
Ddfeotive  deeds,  curing  of,  by  party,  339,  366,  868,  402; 
by  statute,  23,  403 ;  by  equity,  123,  205,  236,  270, 
272,  359,  368,  376,  404. 
Dofensei,  against  married  women,  443-445. 

by  married  women,  464-456 ;  how  made,  461. 

between  husband  and  wife,  55  a. 

in  suits  for  crim,  con,^  79. 
Peflnitions,  ^^  acquired,''  220. 

"agent,"  82. 

<*  child,"  1. 

"  chose  in  action,"  171. 

**  conjugal  rights,"  etc.,  57. 

"contract,"  355. 

"coverture,"  38,  331. 

"  curtesy,"  151. 

"dower,"  244. 

"  earnings,"  465. 

*<  equitable  separate  property,  197. 

"estate,"  135. 

"estates  of  husband  and  wife,"  3, 

"  estoppel,"  409. 

"exchange,"  226. 

"/cmwc  covert,"  88,  331, 

"general  statutes,"  12. 

"gift,"  224. 

"grant,"  224. 

"held,"  220,  221. 

"household  furniture,"  219. 

"husband,"  1. 

"  improvements,"  295. 

"marriage,"  1. 

"matrimonial  domicile,"  29. 

"  parent  and  child,"  1,  5. 

"personal  rights,"  219. 

"  postnuptial  settlements,"  99. 

"  property,"  44,  65,  87,  219,  222,  229,  23a 
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"  purchase,"  g  223. 

"  retrospective,"  etc.,  19. 

«« status,"  4. 

"wife,"  1,5. 

new,  of  married  woman's  deed,  402 ;  by  husband, 
405. 
Delivory,  between  husband  and  wife,  120, 127 

check  not  a,  128. 

necessary  to  a  gift,  118  a.  127. 
Hepofits,  of  husband  and  wife  in  bank,  128. 
DepredatioB,  in  dower  lands,  295. 
Derogation  of  oommon  Iftw,  statutes  in,  1& 
Deflcent,  propertv  acquired  by,  225. 
Deflortion.    Sea  Abandoitment. 
Determinable  fees,  dower  in,  254. 
Detinne,  by  wife  against  husband,  54. 
Devise,  in  lieu  of  dower,  274. 

wife's  rights  in,  174,  225. 
DUaUlitied.    See  Capacity,  Status,  etc. 

for  protection  of  married  women,  368. 

double,  271,  339. 
Disaffirmance,  by  infant  married  woman  of  deed,  339. 
Discluurge,  of  contracts  by  marriage,  44. 

of  torts  by  marriage,  48. 
Disposition.    See  Wilii>  Deed,  etc. 

right   of,  incidental   to  ownership,  205,  206,  236, 
872. 

includes  all  kinds  of  dispositions,  372 ;  encumber- 
ing, 204, 206,  236,  238,  372. 

restraints  on  power  of^  204. 
Distributive  share,  a  chose  m  action,  169. 

husband's  rights  in  wife's,  174,  225. 

is  "property,"  225. 
Dividend,  on  married  woman's  stock,  to  whom  payable, 

83, 179. 
Divest.    See  Vested  Rights. 
Divoroe.    See  *'  Stewart  on  Marriage  and  Divorce." 

suits,  48.  73,  434. 

effect  of,  on  marriage  estate  generally,  138 ;  estate 
jure  uxoris,  146 ;  curtesy,  152,  159 ;  dower,  281 ; 
entireties,  309 ;  equitable  separate  property,  215 ; 
on  wife's  status,  333. 
Domestic  arrangements,  husband  regulates,  60. 

wife  as  husband's  agent  in,  94,  95,  97. 


Domicile,  matrimonial,  defined,  {  29. 

law  of,  when  governs,  30,  31,  32,  36,  37, 
effect  of  change  of,  32. 
hu8band»8,  is  wife»s,  60. 

Donatio.    See  Gift. 

mortis  catisa  of  married  woman,  350. 

Dob,  under  civil  law,  245. 

Dos  do  dote  peti  non  debet,  discussed,  255. 

Doable  diiaulity,  discussed,  271,  339. 

Dower,  discussed,  244-300.  ,   «^^    n.- 

nature  and  incidents  of,  244-264 ;  defined,  244 ;  his- 
tory, 245 ;  at  common  law,  246 ;  under  statutes, 
247  ;  conflict  of  laws  as  to.  33,  248  ;  requisites  of, 
249-252 ;  marriage  necesskry  to.  250,  ^1 ;  hus- 
band's death  necessary  to,  251 ;  husband's  seism 
necessary  to,  252;  nature  of  property  in  which, 
may  exist,  253;  kinds  of  estates  subject  to,  254; 
out  of  dower  lands,  255 ;  in  ecjuitable  estates,  256; 
in  partnership  estates,  257 ;  priorities  between,  and 
other  encumbrances,  258 ;  and  purchase  money, 
259 :  in  mortgaged  property,  260,  261 ;  inchoate, 
262;  consummate,  263,  264;  before  assignment, 
263 ;  after  assignment,  264. 
barring  and  defeating,  265-282 ;  general  modes  of, 
265;  antenuptial  agreement,  266;  postnuptwl 
ajrreement,  267 ;  act  of  husband,  268 ;  act  of  wife, 
269 ;  release  of,  270-272,  396 ;  jointure,  273 ;  devise 
in  lieu  of,  274 ;  election,  275 ;  estoppel,  276 ;  lim- 
itations, 277;  dedication  to  public  use,  278; 
termination  of  husband's  estate,  279 ;  legal  pro- 
ceedings,   280;     divorce,    281;     bankruptcy   of 

husband,  282.  ....      ooo       i. 

assignment  of,  283-300 ;  widow's  right  to,  283 ;  who 
must  assign,  284;  without  suit,  285 ;  suit  at  com- 
mon law,  216 ;  suit  at  law  under  statutes,  287 ;  in 
equity,  288;  proof  of  right  to,  289;  estoppels 
against  defendant,  290;  in  mansion  house,  291; 
by  metes  and  bounds,  292 ;  in  rents  and  profits, 
293;  in  gross  sum,  294;  in  improvements,  295; 
in  depreciated  property,  295;  damages,  296; 
mesne  profits,  297  ;  effect  of,  298;  excessive,  299: 
eviction  and  reassignment,  300. 

deed  of,  270-272,  396. 
Duality.    See  Unity. 

of  husband  and  wife  in  equity,  38,  42. 
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See  CoEKCiON. 
D^ireUing  house.    See  Home. 
dower  in,  ^  291. 

marriage  nght  to  occupy,  59,  60. 
Dying  declarations,  of  husband  or  wife,  56. 
Eamuigs  of  married  women,  ownership  of,  generally,  65. 
mingled  with  husband's,  87, 129. 
as  separate  property,  228. 
in  trade,  465,  473. 
defined,  465. 
basement,  created  by  estoppel,  416. 
l^ectment.    See  Suit. 

by  wife  against  husband,  48,  53. 
by  married  woman  to  recover  lands  seized  under 
void  judgment,  411 ;  conveyed  by  void  deed,  412. 
Slection,  by  widow,  125,  266,  267,  273,  275 ;  discussed 
fuUy,  275. 
by  wife  between,  holding  property  as  statutory  or 
as  equitable  separate  estate,  216. 
Elopement,  dower,  wnen  barred  by,  269. 
Smuements,  husband's  right  to,  in  wife's  life  estate, 
144, 147. 
husband's,  tenant's  right  to^  in  wife's  real  estate,  147. 
Sminent  domain,  right  of,  superior  to  dower,  278. 
Employment.    See  Agenot,  Compen^sation. 
of  agent  by  married  woman,  87,  389. 
of  counsel  by  married  woman,  389,  463. 
Xncnmber,  power  to,  included  in  power  to  dispose,  204, 

372,408. 
Xnonmbranoe,  inchoate  dower  is,  262. 

priorities  of,  with  respect  to  dower,  258. 
wife's  separate  property  bound  by,  223. 
Endorse.    See  Indorse. 
Enforcing  riffhts.    See  Pbooedure. 
Enticement,  husband's  right  of  action  for,  of  wife,  77. 
wife's  right  of  action  for,  of  husband,  77,  78;  is 
I)roperty,  219. 
Entireties,  estate  by,  discussed,  304-310. 

at  common  law,  304 ;  under  married  women's  prop- 
erty acts,  308;  under  statutes  destroying  joint 
estate,  13,  307. 
propertv  subject  to  estate  by,  305. 
incidents  of  estate  by,  306. 
effect  of  divorce  on,  309. 
rights  of  tenants  by,  vested,  22. 
^  A  W.-oi. 
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EqnitoUe  eftatet,  dower  in,  §  256. 

curtesy  in^  157. 

entireties  in,  305. 

husband's  rights  in  wife's,  197, 199. 
Eqiiitalile  jointure,  discussed,  126,  266,  267,  273. 
Equitable  feparate  property,  of  married  women  gener- 
ally, 197-216. 

defined,  197;  distinguished  from  statutory,  216, 
217. 

creation  of,  199,  200 ;  the  intent  of  the  settlor  to  ex- 
clude husband,  199 ;  words  showing  that  intent, 
200 ;  what  husbands  are  excluded,  201. 

trustee  of,  202. 

wife's  control  over,  202;  restraints  on  alienation, 
2a3. 

disposition  of,  inter  vivos,  205,  397. 

disposition  of,  by  wiU,  208,  344. 

contracts  charging,  206,  207,  360,  371. 

trading  with,  468. 

rights  to  increase,  profits,  etc.,  209,  468. 

remedies  for  and  against,  210,  211. 

husband's  rights  in,  212 ;  estate  ^urc  tucoris,  148, 149 ; 
curtesy,  157 ;  j[)ersonalty,  164. 

husband's  creditors'  rights  in,  212. 

how  lost,  destroyed,  etc.,  213. 

clfect  of  death  on,  214. 

effect  of  divorce  on,  215. 

effect  of  statutes  on,  216, 
Equity.    See  varioiia  titles. 

Jurisdiction  of,  over  married  women,  337 ;  married 
women's  equitable  property,  197-216;  married 
women's  statutory  property,  235,  371;  married 
women's  wills,  343 ;  married  women's  contracts, 
42,  359,  368,  371 ;  married  women's  deeds,  404; 
married  women's  trade.  468. 

as  to  laws  of  husband  and  wife,  8. 

as  to  unity  of  husband  and  wife,  8,  38,  44,  54,  119, 
137,  359. 

as  to  fraud  between  husband  and  wife,  110. 

as  to  fraudulent  conveyances   from  husband  to 

.    wife.  124. 

gifts  Detween  husband  and  wife  in,  127;  con- 
tracts, 42. 

resulting  trusts  between  Iiusband  and  wife,  132. 

treats  realty  as  personalty,  etc.,  when,  136. 
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suits  of  married  women  in,  g  432 ;  against  Iiusband, 
63. 

remedies  in  rem  in,  206,  211,  359. 

settlements  enforced  in,  123, 125. 

rectifying,  reforming,  etc.,  of  married  woman's 
contract  or  deed  in,  123,  205,  236,  270,  272,  359,  368, 
376,  401,  404,  407. 

statutes  declaratory  of,  12,  216. 
Equity  of  contribution,  of  dowress,  261. 
Equity  of  exoneration,  of  married  woman  surety  for  her 
husband,  134. 

of  dowress,  261. 
Equity  of  redemption,  dower  in,  256,  260,  261. 

widow's,  as  to  husband's  lands,  261. 
Equity  of  letUemont,  wife's,  discussed,  53, 190-196. 

defined,  190. 

enforced  by  what  courts,  191. 

enforced  on  whose  application,  192. 

enforced  out  of  what  property,  193. 

enforced  under  what  circumstances,  194. 

on  whom  settled,  195. 

amount  of,  196. 
Escrow,  delivery  of  marriage  settlement  in,  125. 
Establishment.    See  Home,  Househou). 
Estates,  defined,  135. 

in  personalty,  135, 136,  303. 

dlstin^uishea  from  rights,  256. 

in  which  dower  exists,  254. 

in  which  curtesy  exists,  157. 
Estatos  of  husband  and  wife,  defined,  3. 

discussed.  135-330. 

in  general,  135-139. 

husband's,  in  his  own  projierty,  140. 

husband's,  in  wife's  realty,  141-162 ;  in  general,  141- 
145  ;  jure  uxoris,  145-150 ;  curtesy,  151-162. 

husband's,  in  wife's  personalty,  163-183;  in  gen- 
eral, 163-165;  choses  in  possession,  166-170; 
choses  in  action,  171-183. 

wife's,  in  her  own  property,  184-243;  in  general, 
184, 185 ;  paraphernalia,  186, 187 ;  pin-monejr,  188, 
189;  equity  of  settlement,  190-196;  equitable 
separate  property,  197-216;  statutory  separate 
property,  217-243. 

wife's,  in  her  husband's  realty,  dower,  244-300. 
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XftatM  of  hualMiid  and  wife—  Continued, 

wlfe*s,  in  husband's  personalty,  §  301. 

husband's  and  wife's,  in  property  of  both,  302-330; 
It.  general,  302-311;  entireties,  304-309;  joint  and 
common,  310,  311;    community,  312-319;  home- 
stead, 320-330. 
Estoppel,  defined,  409. 

of  defendant  in  dower  to  deny  husband's  title,  290. 

seal  making  gift  good  by,  127. 

of  husband  from  denying  wife's  agency,  89, 98. 
Estoppels  of  married  women,  discussed,  339-368,  409-420. 

defined,  409,  410. 

general  rules  as  to,  410. 

by  record,  411,  457. 

by  deed,  271,  272,  412 ;  by  release,  386  ;  by  seal  384. 

in  paiSy  413-418;  defined,  413;  general  rule,  414; 
contracts,  415 ;  false  representations,  416 ;  silence, 
etc.,  84,  121,  213,  417,  419  ;  torts,  418. 

acts  of  wife  in  which  husband  joins,  419. 

acts  of  wife  through  agent,  84,  475. 

by  deed  of  dower,  271,  272. 

by  acts  of  wife  after  discoverture,  290,  420. 
Estovers,  husband's  right  to,  147, 15S. 

dower  in,  253. 
Eviction,  from  dower  land,  300. 
Evidence.    See  Presumptions,  Proof,  Witxess. 

competency  of,  depends  on  law  of  forum,  35. 

husband  and  wife  as  ^vltnesses  for  and  against  each 
other,  56, 

confession  of  wife  as,  in  action  for  crim,  con,,  79. 

of  agency,  85,  86,  97, 

to  establish  relation  of  debtor  and  creditor  between 
husband  and  wife,  45. 

of  fraud,  112. 

of  right  to  dower,  289. 

possession  as,  of  title,  118  0-121. 
Ex  contractu.    See  Choses  in  Action,  Contracts. 
£z  delicto.    See  Choses  in  Action,  Torts. 
Ex  post  facto  laws,  discussed,  21. 
Examination,  privy,  for  married  woman  s  deed,  400. 
Excessive,  assignment  of  dower,  299. 

intercourse,  59. 
Exchange,  wife's  rights  in  her  property  acquired  by,  226; 
is  equivalent  to  purchase,  1^. 

wife's  dower  in  husband's  lands  by,  254, 
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Executor,  wife's  property  held  by  husband  as,  5  168. 
husband's  co-liability  with  wife  who  is,  66,  486. 
married  woman  aft,  486. 
Ezeontory  contracts,  of  married  women  generally,  206, 
380,  407 ;  for  purchase  of  property,  223,  383 ;  for 
sale  of  property,  206,  407. 
Exemption,  husband   may   convey   to   'wife    property 
within,  laws,  118. 
laws  discussed,  320-330. 
EiiatiTig  creditors,  rights  of,  in  case  of  transfer  from  hus- 
band to  wife,  110, 113-118. 
Existing  rights,  statutes  affecting,  20. 
Expenses,  of  married  women's  suits,  437,  463. 
Expressio  uniiis  est  exdnsio  alterins,  discussed,  12, 16,  43, 

204,  220^  236,  345,  371,  373,  374. 
Extra  territorial  effisct*  of  statutes,  30, 33. 
Fact,  agency  in,  82,  84,  85,  94,  97. 

fraud  in,  87,  112. 

seisin  in,  155,  252 

whether  business  is  wife's,  a  question  of,  87. 

to  whom  credit  given,  a  question  of,  89. 

scope  of  agent's  authority,  a  question  of,  85. 
Ealse  and  fraudulent  representations,  married  woman's 
liability  for,  06,  423,  424 ;  of  agent,  93. 

married  woman's  estoppel  by,  416. 

husband's  liability  for  wife's,  66. 
Family,  husband  as  head  of,  60. 

wife  as  head  of.  90. 

expenses,  liability  for,  206,  223,  381,  387. 

home,  husband's  right  to  fix,  60. 

name,  wife's  right  to  use,  61. 
Fee-simple  estates,  dower  in,  254. 
Fees,  of  married  women's  attorneys,  372,  463. 
Femme  covert.    See  Wife,  Coverture. 

defined,  38,  331. 
Femme  sole.    See  Capacities. 

wife  acts  as,  in  executing  powers,  205 ;  as  to  equita- 
ble separate  property,  203,  206. 

status  of  married  women  as,  832-338. 

wills  of  married  women  as,  342. 

contracts  of  married  women  as,  358,  372,  375. 

trade  of  married  women  as,  466. 
Fiction  of  unity  of  husband  and  wife,  discussed,  38,  39. 
Fine  and  recovery,  conveyance  of  married  woman  by, 

205,  394 ;  dower  barred  by,  270. 
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Food.    See  Necessaries. 

Foreign.    See  Conflict  op  Laws. 

Forftttnro,  of  married  woman  under  general  act,  }  13. 

Formalities^  conflict  of  laws  as  to,  28. 

in  marriage  settlements,  102, 103. 

as  to  contracts  and  deeds  of  married  women,  374, 
876,  305,  400. 

in  execution  of  married  woman's  deed,  400, 401. 

ELS  to  married  woman  trader,  472. 
Forum.    See  Procedure. 

when  law  of,  governs,  35.  37,  435. 
Fraud,  in  contracts  between  husband  and  ivife,  40, 110, 
133,  134,  213,  405;  when,  can  be  set  up  against 
third  party,  84, 110, 134. 

husband's  agency,  as  a,  87. 

retention  of  possession  by  husband  as,  121. 

of  married  women,  66,  423,  424 ;  husband's  liability 
•for,  66 ;  as  estoppel,  270,  416,  418. 

in  law  and  in  fact,  109. 

as  between  parties,  110. 

as  against  third  parties.  111. 

badges  of,  112. 

inadequacy  of  consideration  as,  106. 
Fraudulent  conveyances.    See  Dealings. 

antenuptial,  of  husband  to  defeat  wife's  rights,  268. 

postnuptial,  of  husband  to  defeat  wife's  rights,  301, 
314. 

dower  in  land  passing  by.  252. 

between  husband  ana  wife,  09-134. 
Fraudulent  representations,  as  contracts,  415,  416. 

as  estoppels,  416. 

as  torts,  424. 
Full  age,  defined,  339. 

Fumituz^  husband's  rights  in  wife's,  14,  59,  60. 
Garnishee,  husband  as  wife's,  53. 

wife  as  husband's,  87. 

husband  made,  by  wife,  54,  65. 
General  statutes,  defined,  12. 

whether  apply  to  married  women,  12, 13,  43,  50, 56, 
345,  369,  471,  481. 
Gift,  defined,  224 ;  between  husband  and  wife,  42, 104, 
107, 116,  119,  120,  125,  127,  128,  129, 164. 178. 198,31^ 

when  presumed  between  husband  and  wife,  42, 65, 
127,  129,  132,  209. 

necessity  ofdelivery,  120,  127. 
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of  labor,  g§  65,  87, 130. 

causa  mortis^  127,  350. 

property  acquired  by,  224. 
Grant.    See  Deeds,  Conveyances,  eto« 

defined,  223,  224. 

property  acquired  by,  224. 
Grantor  and  granteo,  marriage  of,  44. 
Gross  inxii,  do^er  assigned  in,  294. 
Guarantor.    See  Surety. 
Guardian,  of  wife  cannot  release  dower,  271. 

wife  may  join  with,  of  husband,  271. 

married  woman  as,  487. 

of  husband  cannot  reduce  to  possession,  177. 
Habeas  corpus,  wife's  right  to  writ  of ^  48,  62. 

husband's  right  to  writ  of,  for  wife,  62. 
^arborinff,  action  for,  spouse,  78. 
Hoad  of  family,  husband  as,  14, 60. 

wife  as,  60,  90 ;  as  husband's  agent,  94. 
Heir,  husband's  rights  as,  vest  when,  ^. 

wife's  rights  as,  vest  when,  22,  244. 
Heir-looms,  wife's  rights  in,  186. 
Helpmeet,  wife  as  husband's,  14,  64, 65. 
Hereditaxnents,  dower  in,  253. 

Hindering  creditors.    See  Fraudulent  Conveyances. 
Home,  as  matrimonial  domicile,  29. 

husband's  right  to  fix,  29,  60 ;  to  change,  29. 

sj>ouse's  equal  right  to  enter  family,  14,  59. 

wife  bound  to  care  for,  65. 

wife  as  agent  in,  94. 
Home  and  foreign  law,  effect  of,  discussed,  24-37. 
Homestead,  discussed,  320-330. 
Honor,  conjugal  duty  of,  58. 
House.    See  Home. 
Household  arrangements,  husband's  control  of,  60. 

wife's  control  of,  90. 

wife  as  general  agent  in,  94. 
Housekeeper,  wife  as,  94. 
Husband.    See  various  titles, 

defined,  1. 

conjugal  rights  of,  14,  57-81 ;  enumerated  and  de- 
fined, 57 ;  to  love,  honor,  etc.,  58  ;  to  cohabitation, 
59 ;  to  sexual  intercourse,  59  ;  to  fix  and  regulate 
the  family  home,  60 ;  to  give  the  family  name,  61 ; 
to  personal  custody  and  restraint  of  wife,  62 ;  to 
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personally  chastise  wife,  }  63  ;  to  wife's  services, 
65;  to  sue  for  injuries  to  wife,  76;  to  sue  for 
enticing  or  harboring  wife,  77 ;  to  sue  for  crim. 
con,  with  wife,  79 ;  to  represent  wife  as  agent,  84. 

conjugal  duties  of,  57-81 ;  to  cohabit  with  wife,  59, 60 ; 
to  support  wife,  64, 74,  81 ;  to  treat  wife  kindly,  58. 

conjugal  liabilities  of,  for  wife's  contracts,  67,  81; 
torts,  66 ;  crimes,  68. 

property  rights  of,  70, 135-183  \  generally,  135-139 ; 
in  his  own  property,  140;  m  his  wife's  realty, 
141-162;  in  his  wife's  personalty,  163-183;  in 
equitable  separate  projperty,  212 ;  in  statutory 
separate  property,  243 ;  m  community  property, 
315 ;  in  homestead,  328 ;  in  wife's  trade,  469- 
478. 

suing  rights  of,  generally,  439,  449,  460-463;  on 
wife's  contracts,  183 :  torts,  76-79. 

rights  and  liabilities  of,  how  far  vested,  22 ;  depend 
on  what  law,  24-33. 

as  trustee  of  wife,  202. 

as  agent  of  wife,  84-88. 
Husband  and  wifo,- relation  of,  defined,  1,  2 ;  discussed, 
38-134. 

unity  of,  defined,  38-39,  41,  43,  48,  304 ;  as  to  con- 
tracts, 40-46;  torts,  47-49;  crimes,  47-49;  wills, 
50,  51 ;  suits,  52-56 ;  agency,  84-98 ;  mutual  deal- 
ings, 99-137 ;  possession,  118  a-121 ;  realty,  304- 
309 ;  personalty,  311. 

estates  of,  defined,  3  ;  entireties,  304-309 ;  jomt  and 
common,  310  ;  in  personalty,  311. 

mutual  rights  and  obligations  of,  57-81. 
Identity,  of  husband  and  wife,  38,  82, 119. 
Immovables,  lex  sitce  governs,  27,  33. 

whether  property  is  immovable,  how  deteimined, 
31,  33. 

marriage  contract  as  to,  27. 
Impeachment,  of  married  woman's  deed,  405. 
Implied,  promise  of  husband  to  restore  fund  to  wife,  42. 

contract  between  husband  and  wife  for  services,  65, 
87. 

gift  from  husband  to  wife,  42, 127  •  wife  to  husband, 
42,  65,  127,  129,  132,  209. 

suretyship,  134. 
Implied  contracts  of  married  women,  discussed,  375,  881. 
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Implied  powers  of  marriod  women,  in  equity,  U  203-208. 

under  statutes,  234;  liberal  interpretation,  16,  134, 
231,  371, 

from  ownership,  205,  206,  234,  236,  372. 

to  contract  as  to  separate  property,  206, 234,  371,  372. 

to  act  as  trader,  475. 
Impotence,  cause  of  nullity,  59. 

no  bar  to  dower,  249. 
Improvements,  on  wife's  property  are  wife's,  88, 147. 

wife's  contracts  for,  239,  372,  373,  387. 

by  one  spouse  of  other  spouse's  property,  131. 

slower  in,  295. 
In  any  manner,  property  acquired  in,  defined,  222. 
In  law  and  in  fact,  agency,  82,  84,  89. 

fraud,  109, 113, 121. 

seisin,  155,  252. 
In  lien  of  dower.    See  Jointurb,  Election. 

devise,  discussed,  274. 
In  pais,  estoppel,  defined,  413. 

In  personam  and  in  rem,  contracts  of  married  women, 
206,  379. 

remedies  against  married  women,  211,  372j  379. 
Incapacity,  of  husband  through  marriage,  43. 

of  wife,  38,  a31-487. 
Inchoate  dower,  discussed,  246,  262. 
Incidental  powers.    See  Implied  Powers. 
Income,  rights  over,  may  diflfer  from  rights  over  princi- 
pal, 205,  236,  372. 
Incorporator,  married  woman  as,  481. 
Incorporeal  property.    See  Choses  in  Action. 

seisin  in,  252. 

as  choses  in  action,  171, 173. 
Increase  of  ^^e's  property,  right  to,  vested,  22. 

la  separate  property,  119,  209,  227 ;  though  the  result 
of  nusband's  time  and  labor,  87. 

of  equitable  separate  property,  209. 

of  statutory  separate  property,  227. 

of  business,  87,  464,  468,  469,  475. 

under  community  system,  314. 

as  earnings,  65. 
Indorsement,  of  note  by  husband  as  reduction,  181. 

validity  of,  by  married  woman,  44,  91, 181,  385. 
Indnstry.    See  Earnings. 
Infanc7«  effect  of  wife*s,  generally,  339. 

effect  of  husband's,,  generally,  335. 


730  INDEX. 

Infanev—  Continued. 

full  age  deAned,  §  839. 

and  coverture  combining,  339. 
Infant,  custodv  of,  wife,  62. 

support  of,  wife,  64. 

duty  to  support  of,  husband,  64. 

dower  of,  wife,  259 ;  release  of,  271. 

husband's  joint  deed  with  wife,  335,  339. 

wife's  Joint  deed  with  husband,  339. 

status  of,  wife,  339. 
Initiate  onrteay,  discussed,  151, 156, 158. 

anries.    See  Torts. 
nnetion,  by  wife  against  husband,  48. 
Insane,  wife  cannot  release  dower,  271. 

cannot  consent,  213,  339. 

wife's  rights  when  husband  is,  90,  335  ;  as  head  of 
family,  60 ;  to  put  husband  in  asylum,  90. 

guardian  of,  husoand,  cannot  reduce  to  possession, 
177 ;  may  Join  in  deed  with  wife,  271. 

husband  not  liable  for  acts  of,  wife,  66. 
Insanity  and  coverture,  elfect  of  combination,  339. 
Insolvency.    See  Bankruptcy. 

laws  as  to,  afifecting  married  women,  13,  369. 

of  husband,  wife's  claim  against  estate,  53. 
Intended  domicile,  defined,  28,  29. 
Intention,  as  to  gifts,  127. 

to  exclude  husband's  rights,  how  shown,  199,  200. 
Intercourse,  conjugal  right  of.  59. 
Interests,  of  husband  and  wife  the  same,  39,  56. 
Investment,  by  husband  for  wife,  42. 

by  wife  with  husband's  money,  65. 

of  Joint  funds  of  husband  and  wife,  129,  311. 

of  separate  property,  119,  209,  227. 
Issue,  birth  of,  necessary  to  curtesy,  154;  not  to  dower,  249, 
Jew^s,  as  paraphernalia,  186. 
Joinder  of  nusband,  cannot  be  compelled,  388,  399. 

cannot  be  delegated,  399. 

in  wife's  contracts,  206,  212,  302. 

in  wife's  torts,  66. 

in  wife's  deeds,  205,  212,  399. 

in  wife's  wills,  348. 

in  wife's  trade,  87, 469. 

in  wife's  estoppels,  409. 

when  husband  is  infant,  335. 

when  wife  is  infant,  339. 
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Joinder  of  irife»  cannot  be  compelled,  J  407. 
cannot  be  delegated,  406. 
in  deed  of  husband's  property,  270-271. 
Joint,  acquisition  by  husband  and  wife,  231. 
contracts  by  husband  and  wife,  382. 
deed  by  liusband  and  wife,  43, 205, 271, 399 ;  binding 

on  husband  though  void  as  to  wife,  408. 
deed  to  husband  and  w^ife,  304. 
deposit  by  husband  and  wife,  128. 
estoppel  against  husband  and  wife,  409. 
investments  by  husband  and  wife,  129,  311. 
property  of  husband  and  wife,  302-311. 
service  against  husband  and  wife,  452. 
suits  of  husband  and  wife,  439;  against  husband 

and  wife,  449. 
tenancy  of  husband  and  wife,  307,  310,  313 ;  mar- 
riage of  joint  tenants,  302, 310. 
tenancy,  curtesy  in,  155,  157;  dower  in,  254;  hus- 
band may  dissever  wife's,  in  leasehold,  145 ;  stat- 
utes as  to,  how  affect  entireties,  307. 
Jointure,  discussed,  126,  273,  274. 
Judgment,  confessed  by  husband  in  favor  of  wife,  53. 
against  married  women,  411,  457,  458 ;  as  estoppel, 

411. 
by  husband  on  wife's  chose  in  action  as  reduction, 
180. 
Jure  uzoris,  husband's  suit,  76,  77. 

husband's  estate,  146-150. 
Jurisdictioii.    See  Equity,  etc. 

Jua  disponendi,  as  an  incident  of  ownership,  205, 206,  236, 
372. 
distinguished  from  jua  tenendi,  236,  872. 
Keeping  house,  position  of  wife  when,  94. 
Labor.    See  Eabnings. 

p^ifts  between  husband  and  wife  of,  65,  87, 130. 
Laches,  as  to  claim  of  dower,  277. 

as  limitations,  277,  339,  865. 
Lands.    See  Realty. 

Lapsed  legacy,  to  wife,  husband's  rights  in,  225. 
Larceny,  between  husband  and  wife,  14,  47,  48. 
Law.    See  In  Law  and  in  Fact. 
common,  6. 
civil,  7. 
e(juity,  8. 
statutes,  9. 
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L«w —  Gmtimied. 

of  husband  and  wife,  defined,  g}  1-5  ;   sonrcef*  of, 
6-10;  interpretation  of,  11-lS. 

int«nuitlonal,  21-37. 

home  and  foreign,  24-37. 

paM  and  present,  I[t-23. 

le.cdomieiHi,30,Sl;  rHsila,3S;  loci aetui^. Si;  /ori, 35. 
Leaaa,   bj'  married  woman,  void  at  common  law,  147, 
397  ;  wlien  valid,  234,  239,  372 ;  is  a  "  disposition  " 
of  property,  233. 

to  niarrfed  woman,  la  a  purchaso  by  her,  387 ;  prop- 
erty acquired  by  "  grant,"  234. 

by  husijand  of  w&e'a  property,  14S, 
LsMsnold  Mtataf ,  husband's  rights  in  wife's,  14.'>. 

enliretles  In,  303. 
LsgMy,  husband's  rlsht  In  wife's,  174 ;  lapsed,  225. 

property  acquired  by,  225. 

IB  a  chose  I'n  action,  139. 
I,agitim>te  uhlldreil,  result  from  marriage,  1.  I 

legislature  may,  23.  I 

nris  BO  by  law  of  domicile,  30. 
Letter*.    See  Admisibtbation,  Powebs. 
Liberal,  Interpretation  of  statutes,  13,  10. 
Li«m,  of  vendor  as  apainst  dower,  aso. 

of  vendor  not  forfeited  by  acceptance  of  marricii 
woman's  note,  38.5. 
lAfy  Gstataa,  husband's  rights  in  wife's,  144. 

curtesy  In,  155. 

dower  in,  254. 
Llmilatioiii,  plea  of,  by  married  women,  456;   arainst 
niarried  women,  445 ;  betiveen  husband  and  wife, 
65  a ;  after  husband's  death,  147. 

in  favor  of  hnsband  and  wife,  66,  67,  339,  3G.'i,  458. 

as  to  curtesy,  159. 

as  to  dower,  277. 

how  wife's  act  afFocts  runnini^  of,  91,  368,  3R1. 

debt  tiarrcd  bv,  as  consideration,  11)5. 
liqnor  seller,  liabifity  of,  under  civil  damage  acts,  80, 
Local  liw,  dlBcussed,  '24-^7.  I 

all  sCattitex  presumed,  12,  18,  275,  SOS,  321.  ' 

Look  up,  husband's  right  to,  wife,  48,  62.  ' 

'--»,  marriofi^  right  t^    '" 

or)  74. 
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X^l  ority.    See  Infant. 

Xaaagement,  by  married  women  of  separate  property, 
^l  203,  233. 
by  husband  of  wife's  property,  87, 119 ;  suits,  66, 67, 

91,  460. 
of  married  women's  suits,  460,  461. 
of  household,  60,  94. 
Kancr,  dower  in  a,  253. 
Mansion  house,  dower  in,  291. 

Xanalangliter,  wife's  death  from  husband's  neglect  as, 
64 ;  beating,  63. 
killing  by  husband  of  wife's  paramour,  59, 
ICarital  rights.    See  CoNJUGAii  Rights. 
Xarket,  dower  in,  253. 
ICarriage,  defined,  1. 

essential  to  suit  for  crim,  con,^  79;  curtesy,  253; 

dower,  250. 
effect  of,  of  contracting  parties,  44. 
effect  of,  on  wills,  352. 
unity  growing^  out  of,  38,  39. 
rights  and  obligations  growing  out  of,  57-81, 
agency  growing  out  of,  82-98. 
estates  Rowing  out  of,  135-330. 
incapacity  of  husband  Rowing  out  of,  43. 
incapacity  of  wife  growing  out  of,  331-487. 
riage  settlements,  discussed,  99-134. 
as  creating  separate  property,  198. 
effect  of,  on  conflict  of  laws,  27,  28,  33. 
Married  woman.    See  Femme  Covert,  Wife. 
Married  women's  separate  property  acts,  described,  218. 
construction  of,  generally,  12, 15,  370-372. 
effect  of,  on  pei*sonal  status,  12,  15,  48 ;  contracts 
between  husband  and  wife,  43;   torts  between 
husband  and  wife,  48,  49 ;  suits  between  husband 
and  wife,  54 ;  wife's  right  to  support,  64 ;  earnings, 
65;   husband's  liability  for  wife's  contracts,  67; 
torts,  66 ;  crimes,  68 ;  on  equitable  separate  prop- 
erty, 197,  216;  on  equity  of  settlement,  190;  on 
entireties,  306,  308 ;  curtesy,  161 ;   wife's  surety- 
ship, 134,  391 ;  wife's  personal  contracts,  370-373, 
470 ;  wife's  capacity  to  trade,  470. 
estate  created  by,  discussed,  217-243. 
Matrimonial,  domicile  defined,  29. 
suits  defined,  48,  52. 
rights  and  obligations,  57-81, 

H.  A  W.-62. 


734  INDEX. 

¥echftnic*g  liei^  wife's  lands,  when  liable,  g  242. 

placed  by  husband  on  wife's  lands,  85, 131,  306. 
MerchftTidiie,  wife's  rights  over,  233,  236,  372,  475. 
Merger,  of  vdfe  in  husband  by  marriage,  38. 

of  curtesy  initiate,  158. 
Mesne  profits,  dower  in,  297. 
Metee  and  bounds,  dower  assigned  by,  292. 
Mill,  dower  in,  253. 

wife  running  a,  465. 
Mines,  dower  in,  253,  292. 
Mingling,  of  property  of  husband  and  wife,  65,  118  a-121, 

129,  310,  311. 
Mining  interest,  is  <'  property,"  219. 
Minor.    See  Infant. 
Misappropriation,  of  money  by  married  women^  66, 381, 

483. 
Mi  stake,  power  of  legislature  to  correct,  23. 

reforming,  etc.,  married  woman's,  in  equity,  123, 
205,  236,  270.  272,  359,  368.  376,  404. 
Moneyf  rights  of  husband  and  wife  in  wife's,  166, 167, 
169,  170,  172,  219. 

is  **  property,"  219;  whether  note  is  contract  as  to 
property,  373. 
Mortgage,  power  to,  included  in  power  to  convey,  i:54, 
372. 

restraint  on  power  to.  204. 

to  secure  invalid  debt,  368. 

for  husband's  debt,  134. 

foreclosure  of  married  woman's,  under  general  law, 
13. 

marriage  of  parties  to  a,  44. 

priorities  as  between,  and  dower,  260. 

of  married  woman,  generally,  134,  223,  236. 
Movables,  rights  in,  depend  on  lex  domiciliiy  27,  31. 

whether  property  is,  31,  33. 

effect  of  marriage  contract  on,  27. 
Mntnal  wills,  between  husband  and  wife,  349. 
«*  My  wife,"  in  case  of  several  wives,  51. 
Kame,  family,  ri^ht  of  wife  to,  61. 

woman  bearing  man's,  not  necessarily  Ms  agenlf 
97. 
Haming,  of  certain  powers  a  denial  of  others,  12,  16, 49L 

204,  220,  374. 
Hecessaries,  suit  for,  81. 

agency  of  wife  for,  90, 94, 95. 
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friend,  suit  by  wife  through,  Jg  53, 192,  440,  461 

suit  against  wife  through,  450. 

liable  for  costs,  437,  463. 
of  kin,  rights  of  husband  and  wife  as,  22. 
Vominal,  consideration.  105. 

party,  husband,  wnen  a,  429,  439,  449. 
Hote0»  of  married  women,  validity  of,  223,  375,  385; 
husband's  rights  in,  173;   confirmed  after  dis- 
coverture,  366 ;  discussed,  885. 

to  husband,  41,  42. 

of  husband  to  wife,  41, 42 ;  antenuptial,  44,  55. 

to  husband  and  wife,  132, 136, 311. 

by  husband  as  agent  for  wife.  85. 

by  wife  as  a^ent  for  husband,  89 ;  accommodation, 
92 ;  in  business,  93 ;  how  made,  93. 

invalid,  secured  by  mortgage,  368. 
Kotice,  to  husband  when,  to  wife,  85. 

invalid  deed  no,  868. 
Kusance,  liability  for,  on  married  woman's  property, 

243. 
Obedience,  conjugal  duty  of,  58,  60,  62. 
Obligation  of  contracts,  acts  impairing,  21. 
Obligor  and  obligee.    See  Boxd,  Covenant,  etc. 

marriage  of,  44. 
One  person,  nusband  and  wife  as,  88,  39,  303, 
Oral  settlement,  discussed,  199,  224. 
Ornaments,  ownership  of  wives',  120, 127, 186. 
Ownership,  presumed  from  possession,  86, 88, 118  a,  119. 

incidents  of,  203,  205,  2J4,  272. 
Paraphernal  property,  under  civil  law,  186. 
Paraphernalia,  wife's,  discussed^  186, 187. 
Parent  and  child,  relation  of,  dehned,  5. 

law  of  domicile  as  to,  30. 

right  of  parent  to  harbor  child,  78 ;  to  control,  60 ; 
to  chastise,  SO. 

obligation  of  parent  to  child,  65,  71. 
Parol  KifUt  between  husband  and  wife,  120, 121, 127. 
Participation  of  husband.    See  Joinpeb. 
Parties.    See  Suns, 

two,  necessary  to  every  contract,  40. 
Partition,  wife's  suit  against  husband  for,  53. 

wife's  interest  in  case  of,  of  husband's  property, 
136, 172. 
partner,  married  woman's  capacity  to  be,  480, 

wife  as,  of  husband,  87, 480 ;  community,  320« 
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* — Continued, 
huRband  cannot  make  wife,  {  85. 
lands  of,  are  personalty,  136. 
dower  in  lands  of,  254,  257. 
Pait  law.    See  Retrospective  Laws. 

effect  of,  difloussed,  19-23. 
Pa}nneiit,  receipt  of,  as  reduction  to  possession ,  179. 
Pending  suits,  effect  of  marriage  on,  430. 

effect  of  dissolution  of  marriage  in,  434. 
Perpetnities,  rule  against,  204. 
Person,  husband  and  wife  as  one,  38,  39,  303. 
Personal,  and  property  marriage  rights  distinguished, 
22,  27,  28,  29. 
rights  are  **property."  219;  when  vested,  22. 
rights  gjrowmg  out  of  marriage,  57^1. 
and  property  obligations  of  married  women  distin- 
guished, 42,  211j  372, 379. 
contracts  of  married  women,  237,  239,  379. 
injuries  to  wife,  right  of  action  for,  75-79,  219,  222, 

230. 
property  of   husband,  his   rights  in,   140 ;    wife's 

rights  in,  301. 
property  of  wife,  husband*s  rights  in,  163-183 ;  her 

rights  in,  162, 184-243. 
property  of  both  husband  and  wife,  811. 
property,  "  estate  "  in,  135 ;  conversion  from  realty, 

136. 
services  of  wife,  65. 
custody  and  resti-aint  of  wife,  62. 
chastisement  of  wife,  63. 
Piano,  purchase  of,  by  married  woman,  223. 

is  "household  furniture,**  219. 
Pin-moneir,  discussed,  188, 189. 
Piscary,  dower  in.  253. 

Possession,  as  evidence  of  title,  86, 119 ;  follows  title,  8S, 
119. 
effect  of  joint,  of  husband  and  wife,  118  a-121; 
presumption  of  ownership,  119,  127;  change 
of,  as  delivery,  120;  retention  of,  as  fraud, 
121. 
wife's  personalty  in,  discussed,  166-170;  of  wife, 

167 ;  of  husband,  168  ;  of  third  party,  169. 
reduction  to,  discussed,  177-183. 
as  seisin,  155,  247. 
PossibiUties,  husband's  rights  in  wife's,  176. 
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Postnuptial,  dealings  between  husband  and  wife,  gen- 
erally, §§99-134;  contracts,  40-46;  torts,  47,  48; 
crimes,  47,  49 ;  wills,  50,  51,  349  ;  suits,  52-56. 

contract  as  to  dower,  266,  267. 
Power,  private  and  statutory  distinguished,  205, 206,  376. 

of  wife  over  equitable  separate  estate,  203 ;  statutory, 
233,  372. 

wife's  execution  of,  203,  205 ;  in  favor  of  husband, 

a08. 

wife's  deed  as  an  execution  of  a,  23,  372,  376,  404, 
407. 

deeds  under,  205,  376,  407. 

wlQs  under,  50,  342. 
Power  of  attorney,  of  married  women  discussed,  406 ;  as 
to  dower,  271. 

of  husband  to  wife,  89. 
Praetioe.    See  Suits. 
Preference,  by  husband  of  wife,  45. 
Preminms.    See  Insurance. 

Presence  of  husband,  coercion  presumed  from,  66,  68, 121, 
417,  419. 

torts  by  married  women  in,  66, 

crimes  by  married  women  in,  68. 

wife's  silence  in,  as  an  estoppel,  121,  213,  417,  419. 
Presumptions,  of  gift  between  husband  and  wife,  42.  65. 
127, 199. 

of  agency  of  wife,  93. 

of  title  from  possession,  86,  88, 118  a,  119. 

of  married  woman's  incapacity,  357^ 

of  fraud  in  law,  107. 

of  intent  to  charge  separate  property,  206,  235,  238, 
373. 
Pretended  agency,  of  husband  for  wife  as  fraud,  87. 
Prima  facie,  disability  of  married  women,  357. 

evidence  of  certificate  to  deed,  401. 
PrioritieB,  as  between  dower  and  other  encumbrances, 

258. 
Private  instructions,  to  agent  are  of  no  efifect,  84,  90,  94, 

98. 
Private  powers,  distinguished  from  statutory,  205,  206, 

376. 
Privy  examination,  of  married  women,  205,  399,  400. 
Procedure.    See  Suits. 

rights  and  remedies,  429 ;  tort  between  husband  and 
wife  not  a  question  of,  48. 
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Prooodure—  Continued. 

statutes  relating  to,  §§  20,  436. 

rights  of,  not  vested,  22. 

depend  on  the  law  of  the  forum,  35,  37,  435  ;  enforc- 
ing of  contracts,  144. 

after  death  of  husband  or  wife,  44. 
Proceeding  in  rom,  discussed,  211,  372,  379. 
Proceeds  of  married  women's  suits,  ownership  of,  447. 
Process,  against  married  women,  211,  452. 
Product.    See  Earnings,  Increase. 
Profits,  of  equitable  separate  property,  209. 

of  statutory  separate  property,  227. 

of  business,  87,  465,  468,  470,  475. 
Prohibition,  by  husband  to  wife  against  acting  as  his 

agent,  89,  90,  94,  98. 
Promises.    See  Contract^. 
Promissory  notes.    See  Notes. 
Proof.    See  Evidence,  Presumption,  Witness. 

of  foreign  law,  25. 

of  agencv,  86^  97. 

of  consideration,  108. 

of  title  to  separate  property,  119,  232. 

burden  of,  on  wife  to  show  ownership,  119,  132,  232; 
on  party  setting  up  capacity  of  married  woman, 
•ii37,  357. 
Property.    See  Estates,  etc. 

defined,44,65,  87,  219,  222,229,230;  chose  in  action, 
44 ;  ability  to  earn,  65 ;  talents,  87, 

what,  liable  in  execution,  66,  67,  458. 

rights  and  personal  rights  distinguished,  27,  28,  42, 
211,379. 
Property  acts.    See  Married  Women's  Property. 
Prospective,  statutes  presumed,  17, 20,  65,  67,  268, 308,  378. 
Public  policy,  as  to  contract  between  husband  and  -wife, 
40. 

as  to  testimony  between  husband  and  wife,  36. 

as  to  unity  of  husband  and  wife,  12, 14,  43. 

as  to  mutual  confidence  between  husband  and  Tvifo; 
119. 
Public  use,  dedication  to,  as  bar  to  dower,  278. 
Purchase,  married  women's  capacity  to,  223,  373,  383. 

property  acquired  by,  223. 

joint,  of  husband  and  wife,  132. 
Purchase  money,  lien  for,  prior  to  dower,  259. 

wife's  liability  for,  223,  383. 
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Pnreliase  money—  Cantintied. 

•wife's  estoppel  by  receipt  of,  }^  405,  410,  412,  415. 
whether  wife  must  restore,  368,  383. 
Pure  torts,  wife's  liability  for  her,  66,  423,  424;   hus- 
band's, 66. 
wife  estopped  by  her,  418. 
Qnaranline,  widow's,  290. 
Qnit-claim  deed,  presumed  without  consideration,  108. 

wife's  deed  as  a,  384,  412. 
Sape,  testimony  of  wife  in  action  for,  56. 
Ratification,  of  wife's  agency  by  husband,  84. 
of  husband's  agency  by  wife,  89,  93,  94. 
of  contracts  by  marriea  women,  366,  368. 
of  deeds  by  married  women,  23, 270-272, 339, 402-404. 
of  deed  by  infant,  339. 
Bealty,  estates  in,  135, 136. 

converted  into  personalty,  136. 
improvements  on,  131. 
lex  rei  sitcB  applies  to,  33. 
husband's  estates  in  wife's,  141-162. 
wife's  estates  in  husband's,  244-300. 
estates  of  husband  and  wife  in,  302-310. 
Beasonable  provision,  by  husband  for  wife  in  settlement 
valid  against  creditors,  116. 
by  equity  out  of  wife's  choses  in  action,  190-196. 
Beceipt,of  husband  for  wife,  82, 84, 85, 179, 212;  validity 
of,  depends  on  what  law,  33. 
of  wife  for  husband,  89,  91. 
of  married  woman,  179,  386. 
by  husband  as  reduction,  179. 
Becord,  estoppel  by,  411,  457. 
Beoording,  of  gift,  120, 121.  ■ 

of  marriage  settlement,  102 ;  transfer  between  hus- 
band and  wife,  120, 121. 
schedule  of  separate  property,  121,  232. 
of  declaration  of  intent  to  trade,  472. 
of  homestead  claim,  325. 
Bactifying,  deed  of  married  woman  in  equity,  123,  205, 
236,  270,  272,  376,  404. 
by  statute,  23,  403. 
Redemption,  of  mortgage,  effect  of,  on  dower,  261. 
Seduction  to  possession,  by  husband  of  wife's  choses  in 
action,  177-183;  a  personal  right,  177;  the  intent 
and  the  act,  178 ;  payment,  etc.,  179 ;  substitution, 
180 ;  assignment,  181 ;  release,  179 ;  suit,  180. 
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Beforming.    See  KEcnFTiNa. 

BaUtion.     See    Husband  and  Wife,   Parent    and 

Child. 
"  BeLating  to,"  contracts,  property,  what  are,  g?f  239,  373. 
BeloaM,  of  dower,  271-273 ;  as  a  consideration,  105. 

of  mortgage  by  marriage,  44. 

of  mortgage,  effect  on  dower,  261. 

of  antenuptial  debts  by  marriage,  44;  torts,  48. 

by  husband  as  a  reduction,  179. 

husband's,  for  wife,  82,  182,  212. 

of  married  woman,  386. 
Bemcdnders,  husband's  rights  in  wife's,  175. 

curtesy  in,  157. 

dower  in,  254. 
BemedieB.    See  Suitb. 

statute  giving  new,  does  not  destroy  old,  12,  54. 

and  rights  distinguished,  237,  429. 

right  to,  not  vested,  20,  22,  436. 

depend  on  law  of  forum,  34,  35,  435. 

in  personam  and  in  remy  211, 372,  379. 

as  to  equitable  separate  property,  210,  211. 

as  to  statutory  separate  property,  241,  242. 

as  to  fraudulent  conveyances,  122-124. 

after  discoverture,  55,  366. 
Benonndng  will.    See  Election. 
Bent.    See  Lease. 

husband  collecting  wife's,  84,  410. 

wife  collecting  husband's,  89. 

ownership  of,  of  wife's  property  at  common  law, 
146;  equitable  separate,  209;  statutory  separate, 
227. 

wife's  liability  for,  387;  implied,  381,  387. 

assignment  of  dower  in,  293. 
BeqTiisites,  of  dower,  249. 

of  curtesy,  152. 
Bepairs,  by  husband  of  wife's  property,  85, 

wife's  contracts  for,  234,  371,  372. 

wife's  liability  for,  387. 
Beplevin,  b^  wife  a^inst  husband,  54. 

estopping  married  women,  416. 
Bepresentative  capacity,  married  women  in,  482-487; 
questions  involved,  482;  general  rules,  483;  as 
agent,  84,  363,  469,  479,  484 ;  as  trustee,  132,  485 ;  as 
executrix  or  administratrix,  486;  as  guardian, 
487. 
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XtepnUieatioB,  of  married  women's  wiUs^  ^  353. 
Xt68  adjudicata,  suit  in  wife's  right  as,  iii  suit  on  has- 
band'13    right,   77;    judgment   against    married 
women  as,  411,  457. 
XLeaideiice.    See  Home. 

not  necjessary  for  dower,  249. 
Sestitatioii,  of  conjugal  rights,  72. 
Bestraint,  on  alienation  discussed,  204, 

of  wife  by  husband,  62. 
Xtesulting    troBtt,   between    husband    and    wife,   129, 

132. 
BetentioiL  of  possession,  by  husband  as  fraud,  121. 
Betroactive  laws,  detined,  19. 
Setrospective  laws,  discussed,  19-23. 
defined,  19. 
as  to  curtesy,  22, 162. 
as  to  contracts,  22,  378. 
curative  acts,  23,  376,  403. 
Seversions,  dower  in,  254. 

married  women's  power  over,  205,  206,  236,  372. 
Se^ocation,  of  deed  by  married  woman,  270. 
of  gift  from  husband  to  wife,  123, 127,  469. 
of  will  by  marriage,  51,  351. 
of  husband's  agency  by  wife,  84, 
of  wife's  agency  by  husband,  94,  98. 
of  agency  by  death,  84,  98, 127. 
Bights.    See  Personal,  Property,  Estates,  etc. 
and  remedies  distinguished,  237,  429. 
•    valuable  and  vested,  20,  22. 

personal  and  property,  22,  27,  28,  29, 
governed  by  what  law,  24-37. 
conjugal,  57-81. 
in  action,  171. 
suits  in  different,  77. 

general  effect  of  marriage  on  personal,  38,  39,  331 ; 
property,  137. 
Bnlos,  for  the  construction  of  statutes,  11-18. 

no  general  statute  affects  law  of  husband  and  wife, 

12,  13,  50,  56,  345,  369,  481. 
married  women  acts  do  not  affect  relation  of  hus- 
band and  wife,  12, 14,  43,  48,  54,  367,  375. 
property  acts  do  not  affect  personal  status,  12,  15, 

48,  233,  237,  308,  370,  372,  470. 
statute  denying  certain  powers  may  impliedly  give 
all  others,  43,  56,  374. 
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statute  enumerating  certain  powers  may  impliedlj 
deny  ail  others,  g§  12,  16,  43,  204,  220,  ^236,  a45,  371, 
373,  3t4. 
some  statutes  must  be  strictly  construed,  12, 16, 43, 

345,  374,  378. 
some  statutes  must  be  liberally  cons  rued,  12, 16. 
statutes  must  be  construed  prospectively,  12, 17, 20, 

162,  165,  268,  308,  321,  339. 
statutes  must  be  construed  locally,  12, 18,  275, 308, 

321. 
as  to  contracts  of  married  women,  36&-378. 
as  to  contracts  charging  equitable  separate  estate, 

206. 
as  to  estoppels  against  married  women,  410. 
as  to  conflict  of  lawsj  27. 
Sales,  of  married  women,  233^  383. 
by  husband  trustee  to  wife,  37. 
by  wife  executrix  to  husband,  486, 
Savings.    See  Earnings. 

of  married  women,  65.  87,  209,  227. 
Sdre  facias,  writ  of,  by  wiie  against  husband,  53. 
Soope  of  authority,  of  agency  of  husband,  85. 

of  agency  of  wife,  92,  94, 
Seal,  efifect  of  married  woman's,  884,  886,  406,  412« 
Secret  instrnctions,  to  agent,  84,  90,  94. 
Security,  wife  contracting  as,  134,  391. 
Seduction.    See  Enticement,  Cbih.  Con. 
Seisin,  in  law  and  in  fact,  155,  252. 
for  dower,  252. 
for  curtesy,  147. 

for  husband's  estate  ywrc  uxori8j  147. 
Sell,  married  women's  agreement  to,  372,  373,  3S3. 

married  woman's  power  to,  205,  236,  376,  397,  398. 
"Separate,"  defined,  65, 465,  480. 
Separate  acknowledgment,  of  married  women,  400,  401. 
Separate  property  of  married  women,  is  of  two  kinds, 
which  may  exist  side  by  side,  216,  217 ;  "which  is 
created,  depends  on  wording  of  deed,  199,  224  ;  or 
on  mode  of  acquisition,  199, 220-231 ;  or  wife  may 
elect,  216, 
equitable,  discussed,  197-217. 
statutory,  discussed,  217-243. 
dower  is  not,  266,  267,  270,  396. 
under  community  system,  314. 


Separation,  deeds  of,  ^  40. 

a  breach  of  marriage  right,  59. 
Servioes.    See  Earnings. 

husband's  ri^ht  to  wife's,  65,  78. 

husband's,  given  to  wife,  87. 
Setoff  in  suits  by  husband  and  wife,  65,  443,  454. 
SetUements,  marriage,  discussed,  40,  99-134. 
Sexual  intercourse,  conjugal  right  to,  59. 
Sewing  macldne,  purchase  of,  by  married  woman,  219, 

223. 
Sliares.    See  Stock. 

Sickness  of  husband,  wife's  agency  during,  90,  335. 
Signature,  wife  bound  by  her,  405. 

Silence,  of  married  woman  as  an  estoppel,  120, 121,  213, 
410,  417;  creates  husband  agent,  when,  84,  121, 
213,  410. 
Skill.    See  Earnings. 
Slander,  between  husband  and  wife,  48. 

by  husband  and  wife,  G6* 

against  wife,  77. 
Sleeping  together,  conjugal  duty  of,  59. 
Society,  conjugal  right  to  spouse's,  59,  78,  79. 
Sole  and  separate  property.    See  Equitable  Separate 
Property. 

defined,  197. 
Sources,  of  law  of  husband  and  wife,  6-10. 

of  equitable  separate  property,  198. 

of  statutory  separate  property,  220-231. 
Special  occupant,  husband  as,  144. 
Special  proceedings,  by  married  women,  446. 

against  married  women,  211,  459. 
Specinc  performance,  for  wife  of  agreement  for  settle- 
ment, 123. 

against  wife  of  agreement  to  deed,  407. 
Station  in  life,  scope  of  wife's  authority  depends  on, 

94. 
Status,  the  marriage,  defined,  1. 

of  married  women,  defined,  4;  discussed,  38,  39, 
331-482. 

of  husband  and  wife,  38-134. 

depends  on  law  of  domicile,  30. 

not  a  vested  right,  22. 

not  controllable  by  contract,  28,  67,  382. 

not  affected  by  property  acts,  12,  15,  48, 233, 237, 308, 
370-372. 
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BUtutM.    See  Ruuss. 

as  basis  of  law  of  husband  and  wife,  J  9. 
interpretation  of,  11-18. 

East  and  present,  19-23. 
ome  and  foreign,  24-37. 
of  fraud,  114. 

creating  separate  properhr,  217-243. 
Btatatorj  separate  property  of  married  womsn,  defined, 
217 ;  may  exist  side  by  side  with  equitable,  216, 
217 ;  dower  is  not,  267,  270. 
the  statutes  described.  21S. 
"  property  "  defined,  219. 
"separate"  defined,  65, 129,  465 
sources  of,  220-231 ;  owned  at  time  of  marriage,  221 
acquired  "in  any  manner,"  222;  by  purchase 
223;  by  gift  or  grant,  224;  by  devise,  descent 
etc.,  225 ;  by  exchange,  226 ;  by  increase,  227 ;  by 
services  or  trade,  65,  228,  470,  475 ;  by  contract, 
229 ;  by  tort,  230 ;  jointly  with  husband,  231. 
incidents  of,  232-243 ;  necessity  of  inventory,  etc., 
232 ;  wife's  power  and  control  over,  233 ;  powers 
incidental  to  ownership,  234,  239,  372 ;  jurisdic- 
tion of  equity  over,  235 ;  trustee  of,  235 ;   ivife's 
deed,  etc.,  of,  236,  398;  wife's  wills  of,  240,  346; 
wife's  contracts  concerning,  237,  370;  in  equity, 
238,  371 ;  at  law,  239,  372 ;  remedies  respecting, 
241 ;  liabilities  of,  242 ;  rights  of  husband  in,  243; 
rights  of  husband's  creditors  against,  243. 
Statutory  powers,  discussed,  405,  406, 407. 
Stealing,  from  wife  is  from  husband,  167. 

between  husband  and  wife,  47,  49. 
Steward,  wife  as  husband's,  94. 
Stock,  is  a  chose  in  action^  171. 
is  immovable  property,  33. 
whether  is  realty,  253. 
husband's  rights  in  wife's,  173. 
husband's  liabilities  on  wife's,  176. 
husband's  transfer  of  wife's,  180. 
wife  as  holder  of,  390,  481. 
dower  in,  253. 
Stockholder,  married  woman  as,  390,  481. 
Stolen  goods,  husband's  liability  for  wife's  receipt  of, 

m. 

Sub  potestateviri,  wife  is,  60. 
SubpoBna.    See  Process.  • 
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lubneqaeiit  aoqnisitioxiB,  effect  of  settlement  on,  g§  27, 28, 31. 

law  of  domicile  as  to,  27,  28,  31. 
Inbseqaent  creditors,  rights  of,  117. 
luits,  matrimonial,  48. 

of  divorce,  73. 

for  restitution  of  conjugal  rights,  72. 

for  maintenance,  74. 

of  supplicant,  75. 

for  dower,  286-288. 

of  husband  in  which  wife  is  Joined,  76. 

of  wife  in  which  husband  is  joined,  76,  439,  449.    . 

reduction  to  possession  by,  183. 

of  foreclosure  barring  dower,  261. 

aflfecting  dower,  261,  280. 

between  husband  and  wife,  52-56, 433 ;  generally,  52, 
433 ;  under  unwritten  law,  53 ;  under  statutes,  54 ; 
after  dissolution  of  marriage,  55 ;  defenses,  55  a, 

of  married  women,  generally,  428-437 ;  rights  and 
remedies,  429;  effect  of  marriage  on  pending, 
430 ;  at  common  law,  431 ;  in  equity  and  by  stat- 
ute, 432;  effect  of  dissolution  of  marriage  on 
pending,  434;  law  of  forum  governs  remedies, 
34,  35,  435 ;  law  of  time  of  suit  brought  governs 
remedies,  20,  436 ;  costs,  437. 

by  married  women,  generally,  438-447;  modes  in 
which  married  women  may  sue,  438 ;  jointly  with 
husband,  439;  by  next  friend  or  trustee,  440; 
alone,  441 ;  the  causes  of  action,  442 ;  the  defenses, 
443 ;  plea  of  coverture,  444 ;  plea  of  limitations, 
445 ;  special  proceedings,  446 ;  ownership  of  pro- 
ceeds, 447 

against  married  women,  generally,  448-459 ;  modes 
in  which  married  women  may  be  sued,  448 ; 
jointly  with  husband,  449;  with  trustee  or  next 
friend.,  450 ;  alone,  457 ;  the  service  of  process, 
452 ;  the  cause  of  action,  453 ;  the  defenses,  454  ; 
plea  of  coverture,  455;  plea  of  limitations,  456; 
effect  of  judgment,  411,  467;  the  execution  of 
judgment,  458 ;  special  proceedings,  211,  459. 

management  of  married  women's,  by  husband,  66, 
360;  by  wife,  461. 

attorney  in   married  women's  employment,  462; 
compensatfon,  463. 
Sommoiu.    See  Process. 
Supplicant,  suit  of,  75. 
H.  A  w.-es. 
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Support,  wife's  right  of,  i  64. 

of  family,  64,  381,  387. 
Bnretyship,  of  wife  for  husband,  134. 

of  married  women  generally,  134,  373,  376,  391. 
for  wife,  bound  though  wife  is  not,  368,  486. 
Survivorship,  of  husband  and  wife,  as  to  personalty,  311; 
as  to  choses  in  action^  77, 176,  311 ;  as  to  realty,  306. 
rights  of,  depends  on  law  at  time  of  death,  20, 31. 
Taloats.    See  Eabninos. 
not  property,  87. 
husband  may  give  wife  his,  87. 
result  of  wife  as  earnings,  465. 
Teohnical  words,  not  necessary  to  create  separate  estate, 

199,  200. 
Tananoy,  joint  and  common  of  husband  and  wife,  302-311. 
Tdrm  of  years.    See  Chattels  Real,  L£AskBOU>s. 
Testamentary  law.    See  Wills. 
Testify.    See  Evidence. 

husband  and  wife's  capacity  to,  56. 
Thirds,  widows',  discussed,  140,  263,  351. 
Title,  follows  possession,  118  a,  119. 

proof  of  wife's,  119, 132, 232. 
Torts,  between  husband  and  wife,  47-49. 
liability  of  husband  for  wife,  14,  QQ, 
right  of  husband  for,  to  wife,  77. 
of  married  women,  Q^^  421-425  ;  general  considera- 
tion, 421;    antenuptial,  66,  422;  postnuptial,   66^ 
423;    connected  with   contract,  66,  91,   416,  424; 
liability  for,  how  enforced,  66,  425. 
married  women  estopped  by,  when,  416,  418,  424. 
property  acquired  by,  230. 
Trade,  of  married  women,  464-481 ;  sources  of  capacity,, 
464,  465 ;  eai'nings,  65,  87,  228,  464,  465  ;  capacity 
at  common  law,  466  ;  by  custom,  467 ;  in  equity» 
468;   with  husband's  consent,  469;  under  mar- 
ried women's   property   acts,   470 ;  under  othef 
statutes,  471 ;  filing  declaration,  etc.,  472.  I 

incidents  of  married  women's  capacity  to,  473-481 
how  far  dependent  on  sources  of  capacity,  AT 
express  powers,  474 ;  implied  powers,  16,  475 
contracts  in,  392, 475 ;  purchase  in,  223, 475 ;  righ' 
of  wife's  creditors,  476;  rights  of  husband' 
creditors,  477 ;  rights  and  liabilities  of  husban< 
478 ;  as  agent,  479  ;  as  incorporator,  etc.,  481 ; 
partner,  475,  480. 
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ownership  of  property  acquired  in,  §?  65,  87,  209, 
228,  465,  468-470,  475,  478. 
Transfer.    See  Dealing,  Deed,  Disposition,  etc. 
Trespass.    See  Tobts. 

husband  against  wife,  14. 

wife  against  husband,  48. 

for  cnm,  con,  79. 
Trover,  husband  against  wife,  14,  54. 

wife  against  husband,  48. 

against  husband  and  wife,  66. 
Tmsts.    See  Eqcitable. 

resulting,  132. 

dower  in,  252,  254,  256. 
Tmstee,  of  equitable  separate  property,  125,  202,  205, 
212. 

of  statutory  separate  property,  235. 

transfer  between  husband  and  wife  through,  41,  42, 
125. 

suits  of  married  women  through,  53,  440 ;  against, 
450. 

wife  may  have  husband  removed,  53. 

property  held  by  husband  as,  not  restored,  168. 

marriea  women  acting  as,  132,  485. 

cestui  que  trust,  husband  and  wife  as,  110,  405. 
Undue  influence.    See  Coercion,  Fraud. 
User,  by  husband  of  wife's  property,  42, 118-121, 127. 
United  States,  no  jurisdiction  over  marriage  relation,  9. 

retrospective  statutes  under,  constitution,  21. 

citizenship  conferred  on  wife  by  marriage,  39. 
Unity  of  husband  and  wife,  defined,  2,  38,  39,  40,  56. 

a  fiction  of  the  common  law,  6,  38,  39. 

not  destroyed  by  married  women's  acts,  12,  14, 
43. 

effect  of,  on  possession,  118  a,  119. 

effect  of,  on  joint  holdings,  303. 
Valid,  void,  and  voidable,  settlements  distinguished,  100. 

contract  of  married  women,  368. 
Validitv.    See  Contracts,  Deeds,  etc. 
Valnable  consideration,  deHned,  104, 105. 
Valnable  rights,  not  necessarily  vested,  20,  21. 
Veeted  rights,  what  are,  22,  65,  67,  319. 

statutes  affecting,  invalid,  21. 

not  affected  by  change  of  domicile,  32. 

under  settlements^  216. 
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in  wife's  personalty,  ^  165. 
in  wife's  realty,  149, 158, 162. 
in  husband's  realty,  262. 
in  homestead,  321. 
Yiolemce,  of  husband  towards  wife,  48,  62,  63. 
Yifitors,  husband  decides  who  shall  be,  60. 
Void,  contracts  of  married  women  not  voidable  but,  366, 
368. 
improperly  executed  deeds  of  married  women, 402- 
404. 
Volimtary  conveyance.    See  Fraudulent  Conveyamcb. 

effect  of,  109. 
Wa^es.    See  Earnings. 
Waiver,  of  constitutional  protection,  21. 
of  homestead  exemption,  321. 
of  wife's  disability  to  testify,  56. 
by  husband  of,  a^ent  to  wife's  earnings,  65. 
by  husband  of,  wife's  agent  to  distrain,  85. 
Warranty,  of  married  women,  384. 

inchoate  dower  comes  within,  for  title,  262. 
Waste,  by  husband  on  wife's  lands,  147, 158. 

by  doweress,  253,  264. 
Wemng  apparel,  wife's,  186, 187. 
Wedding^  nnff,  wife's  right  to,  187. 
WMpping  wife,  by  husband,  48,  63. 
Wife,  defined,  1 ;  when  several  which  is  meant,  51. 
domicile  of,  29. 

relationsnip    of,    towards    her    husband,    38-134; 
unity  with  husband,  38-56;  conjugal  rights,  lia- 
bilities, disabUities,  etc.,  57-81;   agency,  82-98; 
dealings^  99-134. 
estates  of,  m  husband's  realty,  244-300 ;  personalty, 
301 ;  in  her  own  equitable  separate  property,  197- 
216;  statutory  separate  property,  217-243;  com- 
nmnity,  316 ;  homestead,  329. 
status  of,  generally,  331-339;  wills,  340-364;  con- 
tracts, 355-393;  deeds,  394-408;  estoppel,  409-420; 
torts,  421-425;    crimes,  426,  427;   suits,  428-463; 
trade,  464-481 ;  in  representative  capacities,  482- 
487. 
Wild  lands,  dower  in,  253. 

curtesy  in,  155, 
Will,  of  husband  as  to  dower,  268,  274;  thirds,  301; 
wife's  chattels  real,  145. 
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of  wife,  §§50;  51,  340-^54;  at  common  law,  gener- 
ally, 341. 
exception,  342 ;  of  pin  money,  189 ;  under  powers, 
342,  352;   in  equity,  343;   of  equitable  separate 
property,  208, 344 ;  under  statutes,  13,  345 ;  of  stat- 
utory separate  estate,  240, 346 ;  validity  and  opera- 
tion distmguished,  347 ;  effect  of,  or  curtesy,  161 ; 
effect  of  husband's  consent,  348 ;  gift  catisa  mortiSy 
350 ;  revocation  of,  57,  351 ;  effect  of  marriage  on 
antenuptial,  57, 352 ;  republication  of,  after  discov- 
erture,  353 ;  conflict  of  laws  as  to,  36,  354. 
between  husband  and  wife,  50,  51,  344,  345,  349. 
'*  1171111  reference  to,''  contracts,  property  defined,  239^ 

373. 
Vitnesses.    See  Evidenoe. 

husband  and  wife  as,  56. 
Writing,  evidence  contracting,  108, 119. 
WiQzigB.    See  ToBTS.  '^' 
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